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CASES 

ARGUED  AND  DETERMINED 


IN  THE 


COURT  OF  QUEEN'S  BENCH, 

MICHAELMAS  TERM, 

IN 

THE  THIRD  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Judges  in  Banc  this  Term  were, 
Lord  Dknman  C.  J.  Williams  J. 

Patteson  J.  Coleridge  J. 

In  the  Bail  Court, 
Littledale  J. 


REGULA  GENERALIS. 

8th  Nov.  18S9. 
It  is  ordered,  that  no  rule  be  hereafter  granted  for  filing 
any  information  in  the  nature  of  a  quo  warranto,  unless,  at 
the  time  of  moving,  an  affidavit  be  produced  by  which  some 
person  or  persons  shall  depose  upon  oath  that  such  motion 
is  made  at  his  or  their  instance  an  relator  or  relators,  and 
that  such  person  or  persons  shall  be  deemed  to  be  the 
relator  or  relators,  in  case  such  rule  shall  be  made  absolute, 
and  shall  be  named  as  such  relator  or  relators  in  such  infor- 
mation, in  case  the  same  shall  be  filed,  unless  the  Court 
shall  otherwise  order. 

By  the  Court. 


vol.  in. 


2  CASES  IN  THE  QUEEN  S  BENCH, 

1839. 

Saturday,  The  QUEEN  V.  ALDERSON. 

November  2d. 

If  the  relator  SlR  W.  W.  FOLLETT  had  obtained  a  rule  in  Michael- 
mmoTn°foT^-  ""  term  !"*•  on  *•  affidavit  of  Edward  Robert*  and 
tion  and  the  others,  calling  on  the  defendant  to  shew  cause  why  a  quo 
ploy  the  same  warranto  information  should  not  be  exhibited  against  him, 
attorney,  the    to  shew  by  what  authority  be  claimed  to  be  an  alderman  of 

Court  Will  in 

make  a  rule      the  borough  of  Carnarvon,  on  three  grounds, —  1st,  that  he 

chanlQtethe  was  not  duljr  elected '  *&t  that  immediately  after  the  first 

attorney  for  election  of  aldermen  under  the  stat.  5  &  6  Will.  4,  c  76,  s.  £5, 

tionPaJthougli  ^e  councillors  did  not  appoint  who  should  be  the  aldermen 

there  be  no  to  go  out  of  office  in  the  year  1838 ;  3d,  that  immediately 

tween  the  par-  a^ter  tne  election  of  aldermen  in  1837  (a),  the  councillors  did 

ties,  and  the  not  appoint  which  of  the  aldermen  should  go  out  of  office 
attorney  in-       .  . 

tended  to  pro-  in  the  year  1838(a);  and  4th,  that  there  was  no  vacancy  in 

to^btak? t*e*  the  office  of  a,derman  al  *•  timc  of  tfae  supposed  election 
judgment  of  of  the  said  C.  Alderson.  On  the  alleged  ground  that  this 
rule  bad  not  been  enlarged,  Jervis,  on  the  several  affidavits 
of  Wm.  Lloyd  Roberts  and  others,  bad  obtained,  in  Easter 
term  last,  a  similar  rule,  calling  on  Alderson  to  shew  cause 
why  a  quo  warranto,  on  the  same  grounds,  should  not  be 
exhibited  against  him,  "  or  why  the  affidavit  of  the  said 
Wm.  Lloyd  Roberts  should  not  be  read,  on  cause  being 
shewn  against  the  rule  obtained  by  Sir  W.  W.  Follett,  and 
why  the  said  Wm.  Lloyd  Roberts  should  not  be  at  liberty  to 
appear  and  be  heard  by  counsel  in  support  of  such  last- 
mentioned  rule,"  and  "  why,  in  the  event  of  such  rule  being 
made  absolute,  the  said  Wm.  Lloyd  Roberts  should  not  have 
the  conduct  and  management  of  the  proceedings  thereon/' 
Erie,  in  this  term,  shewed  cause  against  the  rule  first 
obtained  by  Sir  W.  W.  Follett,  which,  upon  argument,  was 
accordingly  made  absolute.  The  Court  then  called  on  Sir 
W.  W.  Follett  to  shew  cause  why  the  latter  part  of  the  rule 
obtained  by  Jervis,  to  transfer  the  conduct  of  the  quo  war- 
ranto information  to  Wm.  Lloyd  Roberts,  in  the  place  of  the 
first  relator,  Edward  Roberts,  should  not  be  made  absolute. 

(a)  Sic, 


The  Queek 
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The  affidavits  in  support  of  the  rule  stated,  that  there  1899. 
were  two  political  parties  in  the  borough  of  Carnarvon,  to 
one  of  which  the  relator,  Edward  Roberts,  and  his  attorney,  *""  *.* 
R.  Williams,  belonged,  and  that  the  said  R.  Williams,  as  Aldebson. 
the  attorney  acting  for  that  party,  bad  exhibited  several  quo 
warranto  informations  against  members  of  the  opposite 
party,  and  among  others  against  Wm.  Lloyd  Roberts,  the 
relator  in  the  second  rule.  It  also  appeared  that  the  same 
R.  Williams,  who  acted  as  attorney  for  the  relator  £.  Ro- 
berts, was  also  the  attorney  of  A  Iderson,  and  that  his  London 
agents  had  instructed  the  counsel  on  both  sides  on  their 
application  to  the  Court  for  the  first  quo  warranto.  From 
these  facts  the  affidavits  charged  the  whole  proceedings 
with  being  friendly  and  collusive,  and  intended  only  to  pre- 
vent any  real  and  bon&  fide  hostile  application.  It  also 
appeared  that  E.  Roberts,  the  relator  in  the  first  rule,  was 
a  person  in  indigent  circumstances,  and  that  he  acted  occa- 
sionally as  bailiff  and  process  server  to  the  said  R.  Williams. 
The  affidavits  in  answer  distinctly  denied  the  proceedings 
to  be  collusive,  or  to  have  been  instituted  with  any  other 
view  than  that  of  obtaining  the  judgment  of  the  Court  on 
the  legality  of  Alderson's  election  with  the  least  possible 
expense.  R.  Williams,  the  attorney  of  the  relator,  deposed, 
that  on  being  requested  to  act  also  as  the  attorney  of  Alder- 
son,  he  consented  only  on  the  understanding  that  if  he 
undertook  his  defence  he  would  conduct  it  fairly  and  bond, 
fide,  so  as  to  obtain  the  judgment  of  the  Court  u  as  upon 
a  most  adverse  argument/* 

Sir  W.  W.  Follett  and  R.  V.  Richards  now  shewed  cause. 
The  affidavits  state  that  there  are  two  political  parties  in 
the  borough,  but  the  Court  cannot  take  notice  of  that  fact, 
or  take  it  for  granted  that  these  proceedings  must  necessarily 
have  been  instituted  by  either  political  party,  as  appears  by 
the  Bodmin  cases  (a).  There  has  been  no  laches  nor  delay 
in  proceeding  with  the  rule  first  obtained,  nor  any  ground 
(a)  Rex  v.  Bctmcy,  IB.  6c  Ad.  684;  Rex  v.  Tarkyn,  ib.  690. 
b2 


4  CASES  IN  THE  QUEEN  S  BENCH, 

1839.  for  believing  that  the  case  will  not  be  bonfc  fide  proceeded 

v^v-"^/  with.    Even  supposing  that  the  information  had  been  com- 

v.  menced  in  a  friendly  spirit,  it  is  instituted  with  a  view  to 

Am)eb*ok.  8Rve  expense,  and  the  affidavits  distinctly  deny  collusion. 

Sir  J.  Campbell  A.  G.  and  Jervis,  contri,  contended 
that  this  was  a  matter  purely  for  the  discretion  of  the 
Court,  whether  the  same  party  should  be  allowed  to  act  as 
attorney  for  the  defendant  and  attorney  for  the  relator  also. 
[Lord  Denman  C.  J.  What  mischief  can  arise  if  we  leave 
the  proceedings  in  the  hands+f  the  parties  who  instituted 
them  ?  The  case  might  be  different  if  it  involved  matters 
of  evidence,  or  depended  on  the  way  hi  which  facts  might 
be  presented  to  a  jury,  but  here  it  is  a  mere  question  of  la*[. 
I  see  no  objection  to  there  being  a  friendly  proceeding  to 
avoid  the  ruinous  expense  which  has  been  incurred  in 
similar  cases.]  As  to  saving  expense,  if  it  come  to  an 
issue  in  law,  the  costs  must  be  the  same,  whichever  party 
conducts  the  proceedings;  and,  if  it  were  carried  before  a 
jury,  it  would  clearly  be  for  the  interest  of  the  borough 
that  a  hostile  (a),  and  not  a  friendly  party,  should  have  the 
conduct  of  the  case.  In  this  instance  the  relator  was  evi- 
dently a  friendly  party,  and  being  employed  in  a  very  hum- 
ble situation  by  the  attorney  for  the  defendant,  was  clearly 
under  his  influence. 

Lord  Denman  C.J. — It  appears  to  us  that  there  is  most 
imperfect,  if  any,  evidencb  of  collusion  in  this  case;  and 
indeed  we  have  do  doubt  that  12.  Williams  intended  to  pro- 
ceed bon&  fide,  so  as  to  obtain  the  judgment  of  the  Court. 
But  the  mere  circumstance  of  the  same  party  being  the 
attorney  on  both  sides  would  in  most  cases  be  suspicious. 
Besides,  the  actual  relator  is  clearly  a  person  under  his 
controul;  and  though  we  have  no  reason,  as  far  as  we  can 

(a)  Ic  appeared  that  W.  Lloyd     the  defendant  bad'  been  elected 
Roberto)  the  relator  in  die  second      alderman* 
rule,  was  the  party  in  whose  stead 
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judge,  to  impute  collusion  to  any  of  the  parties,  we  think         1839. 
it  so  very  desirable  that  there  should  be  no  appearance  of    -.    Q 
manoeuvre  in  cases  of  this  sort,  and  that  these  proceedings  v. 

should  not  be  open  to  suspicion,  that  we  think  this  rule 
should  be  absolute. 

Patteson,  Williams  and  Coleridge  Js.  concurred. 

Rule  absolute. 


i*- 


Wood  v.  MANLBY.  Wednesday, 

m  m  Nov,  6th. 

1  RESPASS  for  breaking  and  entering  the  plaintiff's  close,  where  the 
breaking  open  divers  gates  of  the  plaintiff,  and  taking  away  plaintiff  on 
and  converting  to  defendant's  use  divers  goods  of  the  plain-  tober  sold  a 
tiff,  to  wit,  &c.     Pleas:— 1.  Not  guilty.    2.  As  to  the  en-  {j-^,^**;™ 
tering  the  close  of  the  plaintiff,  in  which  &c,  actionem  non,  the  condition 
because  the  defendant,  just  before  the  said  time  when  &c.  regain  There, 
was  lawfully  possessed  as  of  his  own  property  of  a  large  and  he  carried 
quantity  of  hay  and  straw,  which  before  and  at  the  said  t}me  l0  time 
times,  when  &c.  was  in  and  upon  the  close  of  the  plaintiff  by  tDe  Pur~ 
in  which  &c.  and  that -the  defendant  at  &c.  by  the  leave  and  Lady-day 
license  of  the  plaintff  quietly  and  peaceably  entered  the  close  {£*f'tt  • 
in  which  &c.  in  order  to  carry  off  from  the  said  close  the  license  could 
said  bay  and  straw  &c,  and  did  then  and  there  quietly  and  "^e(j.  '*" 
peaceably  take  his  said  hay  and  straw  and  carry  the  same 
away  from  and  out  of  the  said  close,  and  in  which  &c.  as  he 
lawfully  might  for  the  cause  aforesaid.    Verification.    3.  As 
to  seizing  and  taking  away  the  goods  and  chattels,  that  they 
were  the  property  of  the  defendant. 

At  the  trial  before  Erskine  J.  at  the  last  Somersetshire 
assizes,  it  appeared  that  on  the  23  d  October,  1 837,  the  goods, 
including  some  ricks  of  oats  and  hay,  of  the  plaintiff,  were 
distrained  for  rent,  and  were  sold  by  auction  on  the  28th  of 
October  following.  The  conditions  of  sale  read  at  the 
auction  were,  that  "  the  purchasers  might  let  the  hay  and 
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1899.  corn  remain  upon  the  premises  until  the  Lady-day  following 
if  they  required  it,  and  were  to  have  the  use  of  the  plaintiff's 
barns  whenever  they  pleased  to  thresh  out  the  corn,  and  to 
enter  on  the  premises  as  often  as  they  thought  proper  to 
remove  such  bay  and  corn."  The  defendant  bought  two 
ricks  of  hay  and  one  of  oats  at  the  sale,  and  entered  the 
plaintiff's  premises  from  time  to  time  to  thresh  out  the  oats 
and  carry  them  away.  On  the  22d  of  January,  1838,  the 
plaintiff  gave  the  defendant  a  written  notice  not  to  enter  or 
commit  any  trespass  upon  his  premises  on  any  pretence 
whatsoever,  and  he  locked  up  the  gate  leading  into  the 
close  where  one  of  the  ricks  of  hay  purchased  by  the  de- 
fendant was  standing.  On  the  1st  of  March  following,  the 
defendant  came  to  the  gate,  accompanied  by  his  servants 
and  a  constable,  broke  down  the  gate,  and  carried  off  the 
rick  of  hay.  It  was  contended  for  the  plaintiff,  first,  that 
he  had  not  assented  to  the  conditions  of  sale ;  secondly, 
that  at  all  events  the  notice  of  the  28th  January  was  a  revo- 
cation ;  the  learned  judge  told  the  jury  that,  if  they  were  of 
opinion  that  the  plaintiff  had  assented  to  the  conditions  of 
sale,  they  must  find  a  verdict  for  the  defendant  on  the  second 
issue,  for  that  it  amounted  to  a  licence  in  law,  which  could 
not  be  revoked.    The  jury  found  a  verdict  for  the  plaiotiff. 

Crowder  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection.  The  present  case  differs  from  all 
that  have  been  decided  on  the  point  of  a  license  being  irre- 
vocable* No  doubt  where  a  license  has  been  granted  to  a 
party  to  block  up  a  window,  and  expense  is  incurred  ac- 
cordingly, the  license  cannot  be  recalled ;  Whiter  v.  Brock- 
well  (a).  But  that  is  because  in  such  case  the  license  is 
executed,  and  it  is  expedient  that  rights  which  have  been 
allowed  to  grow  up  should  not  be  disturbed.  Here,  so  far 
from  there  being  any  leave  or  license  given  by  the  plaintiff, 
be  did  all  he  could  to  prevent  the  defendant's  entry.  [Lord 
Denman  C.  J.  Suppose  a  party  goes  into  a  shop  and  buys 

(a)  8  East,  SOS. 
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and  pays  for  a  loaf,  but  does  not  carry  it  away  at  the  time, 
can  it  be  contended  that  he  would  not  have  a  right  to  re- 
turn and  enter  the  shop  to  carry  it  away  i  Surely  in  such 
a  case  there  would  be  an  implied  right  to  enter  given  to 
him.]  If  the  baker  did  not  deliver  the  loaf,  he  would  sub- 
ject himself  to  an  action  for  non-delivery,  and  so,  in  the  pre- 
sent case,  the  plaintiff  may  have  subjected  himself  to  an 
action  for  the  breach  of  his  contract  or  to  trover.  But  that 
is  all;  the  law  discountenances  a  party  taking  the  remedy 
into  his  own  hands.  If  the  present  action  is  maintainable,  in 
every  case  of  goods  sold  the  vendor's  premises  may  be  en- 
tered, and  warehouses  broken  open,  to  obtain  possession  of 
the  goods.  The  plaintiff  may  have  found  the  entry  upon 
his  land  more  obnoxious  than  the  contract  of  sale  was  be- 
neficial, and  therefore  he  had  a  right  to  revoke  the  license. 
The  defendant  would  have  recovered  from  him  the  value  of 
the  hay,  and  therefore  would  have  had  the  full  benefit  of  his 
contract,  which  in  those  cases  where  the  license  has  been 
held  irrevocable  he  could  not  have  had. 


1889. 


Lord  Denman  C.  J. — The  argument  just  urged  goes 
this  length,  that,  if  I  sell  goods  to  A.  who  pays  for  them,  I 
am  at  liberty  to  turn  him  off  my  premises  before  he  obtains 
possession  of  what  he  has  bought.  The  law  does  not  re- 
cognise any  thing  so  absurd. 

Patteson  J. — The  whole  question  here  is  whether  the 
license  granted  by  the  plaintiff  was  revocable  or  not.  If 
any  authority  be  wanted  to  shew  that  it  was  not,  Tayler  v. 
Waters  (a)  is  sufficient.  There,  the  plaintiff  had  paid  valu- 
able consideration  for  the  license  of  frequenting  the  Opera 
House,  which  of  course  could  only  be  exercised  on  the  spot, 
and  it  was  held  to  be  a  license  that  could  not  be  counter- 
manded. So,  in  this  case,  the  inducement  held  out  to  the 
defendant  to  buy  at  the  auction  was,  that  the  hay  should  re- 
main on  the  premises,  and  that  he  should  be  at  liberty  to 
fetch  it  as  he  wanted  it.  He  buys  on  those  terms,  and  I 
(a)  7  Taunt  374. 


8 


1889. 


CASES  IN  THE  QUEEN  S  BENCH, 

think  therefore  the  license  was  executed  just  as  much  as  in 
Tayltr  v.  Waters  (a).  The  other  cases  upon  the  subject  (A) 
certainly  differ,  and  I  do  not  go  the  length  of  saying  that 
because  a  party  has  bought  goods  on  the  land  of  A.  he  ha» 
the  right  to  force  an  entry  and  take  them  away. 


Williams  J.  concurred. 


Saturday, 
Nov.  9th. 


Coleridge  J. — The  question  on  the  second  issue  is, 
whether  the  defendant  had  the  plaintiff's  leave  aud  license 
at  the  moment  the  act  was  done.  Mr.  Crowder  puts  it  very 
strongly  that  he  could  not  have  had  such  license  because 
the  plaintiff  did  all  in  his  power  to  prevent  his  entry.  But, 
if  the  license  is  irrevocable,  it  did  exist  in  point  of  fact  at 
that  very  moment.  And  I  think  it  was  irrevocable  on  the 
principle,  that,  where  in  consequence  of  the  permission 
given  by  a  party,  anything  is  done  upon  the  reliance  of 
its  continuance,  the  license  becomes  binding  on  the  party 
granting  it. 


(a)  7  Taunt.  374. 

(b)  See  Webb  v.  Paternoster, 
Palm.  71 ;  Crafty  v.  Wadsworth, 


Rule  refused. 

6  East,  603;  and  Hewlint  v.  Ship* 
pam,  7  D.&  R.  783;  S.C.  5  B.& 
C.  321. 


3  u  **.#}. 

*      Snlurdav- 


The  Queen  u.  The  Justices  of  Worcestershire. 


ON  an  appeal  to  the  Worcestershire  quarter  sessions  against 


By  a  local 
act  certain 
buildings  were  a  poor's  rate,  in  which  the  justices  for  the  county  of  Wor- 

justicesof  the   cester  were  appellants,  and  the  parish  officers  of  the  parish 

county  of 

Worcester,  upon  trust  to  permit  and  suffer  all  the  courts  of  assize,  sessions,  and  others, 
to  be  holden  there,  and  also  to  permit  the  said  courts,  and  the  lodgings  provided  for 
the  judges  of  assise  to  be  used  and  enjoyed  for  the  purposes  for  which  the  same  might 
be  designed.  The  building  was  supported  by  the  county  at  large,  and  the  justices  were 
authorised  to  let  the  building  when  not  used  for  county  purposes.  A  quantity  of  plate 
and  wine,  the  former  paid  for  by  the  county,  the  latter  by  subscription  amongst  the 
magistrates,  was  kept  in  that  part  of  the  building  used  as  the  judges'  lodging  during  the 
assizes,  and  the  plate  was  used  by  the  judges,  and  by  the  magistrates  at  sessions ;  the 
wine  was  used  by  the  latter  exclusively.  There  were  also  sleeping  rooms  at  this  build- 
ing which  were  used  by  the  magistrates  during  the  sessions : — Held,  that,  as  the  build- 
ings were  vested  in  the  justices  at  large  for  public  purposes  only,  a  beneficial  occupation 
of  them  by  certain  of  the  number  did  not  make  the  whole  body  rateable. 
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of  St  Nicholas  were  respondents*  the  rate  was  confirmed^        1839. 
subject  to  the  opinion  of-  this  Ceort  ob  the  following  case *~*  J^a*"* 

For  many  years  prior*  to  the  year  1804  a  large  manaioo  v. 

house,  starting  upon  certain  land  id  the  parish  of  St.  Nt*  w^^eL 
cholas  within  the. city  and  borough  of  Worcester,  had  been       shirs. 
always  rated  to  the  relief  of  the  poor  of  the  parish  of  St. 
Nicholas. 

The  mansion  bouse  and  land  had  been  purchased  in  1834, 
on  behalf  of  the  county  of  Worcester,  for  county  purposes. 
The  bouse  had  been  taken  down,  and,  under  the  powers  of 
an  act  of  parliament,  2  Will.  4,  (local  and  personal),  entitled, 
u  An  Act  for  erecting  a  County  HaTI  and  Courts  of  Justice, 
and  also  for  providing  accommodation  for  his  Majesty's 
Justices  of  Assize  in  and  for  the  County  of  Worcester/'  a 
large  pile  of  building,  comprising  a  county  hall  and  courts 
and  judges*  lodgings,  had  been  erected  upon  the  laud  in 
1837. 

By  clauses  in  pages  3  and  9  of  the  above-mentioned  act 
the  justices  were  authorised  to  purchase  land,  and  erect 
thereon  a  new  county  ball,  courts  of  justice,  offices,  and 
lodgings  for  the  accommodation  of  his  Majesty's  justices  of 
assize,  and  all  such  other  proper  and  necessary  erections, 
buildings,  and  conveniences  of  every  description,  as  the 
said  justices  should  deem  expedient,  and  also  to  furnish  the 
same.  And  other  clauses  in  pages  10  and  1 1  of  the  said 
act  vested  the  buildings  and  materials  and  the  furniture  in 
*  the  justices  of  the  peace  for  the  county  of  Worcester  for 
the  time  being/'  upon  trust,  to  permit  and  suffer  all  the 
courts  of  assize,  sessions,  and  others,  to  be  hplden  in  the 
said  courts,  or  in  the  county  hall,  and  also  to  permit  and 
suffer  the  said  courts,  county  hall,  offices  and  lodgings  pre 
vided  for  the  accommodation  of  his  majesty's  justices  of 
assize,  to  be  had,  used,  and  enjoyed  for  the  purposes  for 
which  the  same  might  respectively  be  designed.19  The  jus- 
tices were  also  empowered  by  the  act  to  bring  actions  and 
prosecute  indictments  in  respect  of  these  buildings  and  fur- 
niture in  the  name  of  the  clerk  of  the  peace  for  the  said 
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1889.        county  for  the  time  being.     A  clause  in  p.  1£  of  the  act 
The  Qucax    direct*  the  building  to  be  supported  and  furnished  by  the 

v.  county,  and  the  magistrates  were  authorised  to  appoint  a 

Justices  of  *  *  •  tii* 

Worcester    P61"8011  to  t»e  care  °»  Il>  ■*  8ttC"  salary  as  the  magistrates 

shier.  should  thiuk  proper.  By  clauses  in  p.  15  they  were  allowed 
to  let  the  building  when  not  used  for  county  purposes,  and 
to  take  from  the  high  sheriff  such  a  sum  for  the  use  of  the 
judges'  lodging  at  each  assize,  as  had  theretofore  been  al- 
lowed or  should  thereafter  be  allowed  by  or  out  of  the 
exchequer  to  the  sheriff  for  providing  such  lodgings. 

The  county  hall  and  courts  are  under  one  roof.  The 
courts  are  used  at  the  county  assizes  and  sessions  for  the 
trial  of  causes,  prisoners,  appeals,  &c.  There  are  also 
within  the  same  building  a  grand  jury  room,  a  room  for  the 
clerk  of  indictments,  two  rooms  for  holding  the  county  re- 
cords, with  other  rooms  for  the  accommodation  of  the 
judges,  magistrates,  and  counsel  at  the  assizes  and  quarter 
sessions. 

The  hall  is  used  for  county  meetings,  and  is  also  occa- 
sionally used  as  a  ball-room,  and  is  at  the  command  of  the 
county  for  county  meetings,  either  of  business  or  pleasure, 
/or  which  it  may  be  required,  such  as  the  nomination  of, 
knights  of  the  shire  to  serve  in  parliament,  elections  of 
county  coroners,  and  for  taking  the  poll  at  any  election  8tc. 
At  the  back  of  the  courts,  under  a  separate  roof  but 
communicating  with  the  courts  by  covered  passages,  is  a 
house  called  the  Judges'  Lodgings,  erected  under  the 
powers  of  the  said  act,  for  the  use  of  the  judges  and  their 
suite  during  the  assizes,  and  the  magistrates  during  the 
sessions,  and  containing  many  sleeping  and  other  apart- 
ments employed  for  the  purposes  aforesaid  by  the  judges 
and  magistrates. 

The  whole  of  the  buildings  and  furniture  have  been  paid 
for  out  of  the  county  rates.  A  quantity  of  plate  and  wine,  the 
former  paid  for  by  the  county,  and  the  latter  by  subscription 
amongst  the  magistrates,  is  kept  in  this  part  of  the  build- 
ing; the  plate  is  used  by  the  judges  at  the  assizes,  and  the 
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magistrates  at  sessions.    The  wme  is  exclusively  for  the        1839. 

use  of  the  magistrates  at  the  sessions'  dinners.    They  also    J^!^ 
r      •  .     i  i  .  .     .    •  .  ...       The  Quae* 

furnish  themselves  with  their  own  provisions,  but  nothing  is  Vt 

paid  by  them  to  the  county  for  the  use  of  the  house  and   ^JU9ti^0^ 
furniture.  sbirb. 

The  judges'  lodgings  are  at  all  times  occupied  by  and 
are  under  the  care  of  a  man  and  his  wife,  who  are  called 
the  hall-keeper  and  the  housekeeper,  who  are  paid  a  salary, 
and  have  the  care  of  the  whole  building,  both  courts  and 
lodgings ;  they  have  no  child,  and  have  no  accommodation 
beyond  what  is  necessary  to  enable  theto  to  discharge  the 
duties  of  their  stations.  The  bouse  has  not  yet  been  let, 
nor  is  such  letting  contemplated,  but  in  pursuance  of  the 
clause  in  page  15  the  county  treasurer  has  received  from 
the  high  sheriff  140/.  for  the  use  of  the  lodgings  by  the 
judges  during  the  Lent  and  Summer  assizes  1838,  and  the 
same  yearly  sum,  or  whatever  the  sum  may  be,  which  is 
allowed  the  sheriff  by  the  Court  of  Exchequer,  will  be 
demanded  in  future.  There  are  nine  bedrooms  in  the  house 
besides  servants'  apartments,  and  at  the  quarter  sessions 
these  nine  bedrooms  are  occupied  by  the  magistrates,  those 
having  the  preference  who  give  previous  notice  to  the  hall- 
keeper.  Prior  to  the  house  being  built,  the  magistrates  who 
attended  the  quarter  sessions  always  slept  at  inns  at  their 
own  expense. 

The  whole  of  the  premises  have  been  rated  to  the  relief 
of  the  poor  of  the  parish  of  St.  Nicholas  in  the  following 
manner:— "The  justices  of  the  peace  for  the  county  of 
Worcester,  for  the  time  being,  for  judges'  lodgings  situate  in 
Foregate-street ;  gross  estimate  rental  1401.,  rateable  value 
1 19/-,  amount  of  rate  &.  9s.  7d"  The  act  of  parliament 
under  which  the  building  has  been  erected  is  to  be  con- 
sidered as  part  of  this  case,  and  may  be  referred  to  by  either 
party. 

The  question  for  die  opinion  of  the  Court  is,  whether 
the  house  called  the  Judges'  Lodgings  is  properly  rated  to 
the  relief  of  the  poor  of  the  said  parish  of  St.  Nicholas; 
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1859.        If  die  Court  shall  be  of  that  opinion,  then  the  order  of 

^jC*^  ■    sessions  is  to  be  confirmed,  otherwise  it  is  to  be  quashed. 
The  Queen  * 

v. 

WomeweL  'Wtotdy  and  Whitmore,  in  support  of  the  order  of  the 
shire.  sessions.  It  is  not  contended  that  the  buildings  in  question, 
so  far  as  they  are  appropriated  to  public  purposes  only,  are 
liable  to  be  rated,  but  it  is  submitted  that  the  justices  enjoy 
a  beneficial  interest  ultrd,  which  brings  them  within  the 
decided  cases;  Rex  v.  Terrott(a),  Rex  v.  Green(b),  Reg.  v. 
The  Guardians  of  the  Wallingford  Union  (c).  In  the  case 
last  cited  Lord  Denrnan  C.  J.  thus  stated  the  principle : 
"  When  that  person  who  must  be  deemed  the  actual  occu- 
pier is  merely  a  trustee  for  others,  and  is  prevented  by  the 
law  from  deriving  any  benefit  whatever  from  the  occupation, 
that  person  cannot  be  considered  as  the  occupier  for  the 
purpose  of  being  rated.'1  Now  the  justices  here,  so  far 
from  being  prevented  by  law  from  deriving  any  beneficial 
occupation  from  the  premises,  are  enabled  to  apply  them  to 
all  the  uses  of  a  club.  [Coleridge  J.  Do  you  consider  the 
jnbttces  to  be  rateable  generally  as  a  corporate  body,  or 
merely  those  among  them  who  have  received  any  benefit?] 
Tlte  justices  may  be  considered  as  a  quasi  corporation,  or 
as  a  partnership,  and  as  every  one  of  them  has  the  liberty  of 
attending,  and  of  partaking  of  the  wine  and  other  benefits, 
there  is  no  hardship  in  rating  the  body  at  large.  Besides,  the 
question  for  the  Court  is,  whether  there  is  any  rateable  pro- 
perty or  not,  and  not  whether  the  form  of  the  rate  is  strictly 
correct  as  to  the  parties  rated.  As  it  cannot  be  denied  that 
the  justices  do  derive  a  benefit  from  the  buildings,  there  is 
no  more  ground  for  exempting  them  from  the  rate  than 
there  would  be  in  the  case  of  a  master  in  Chancery,  who 
chose  to  occupy  his  chambers  in  Southampton  Buildings 
as  a  residence  (d). 

(a)  3  East,  506.  (c)  2  Perr.  &  Da.  226. 

(*)  9  B.  &  C.  203;  &  C.  4         (d)  See  Hol/ord  v.  Copeland,  3 
Maom  &  H.  164.  B.  &  P.  129. 


The  Qvekk 
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12.  F.  Richard*  and  W.  J.  Alexander,  contra1.  By  a  sec*  t8sg. 
tion  in  p.  1 1  of  the  local  act,  the  justices  are  constituted 
trustees  for  the  public,  for  the  buildings  are  vested  in  them  *M"  7,* 
upon  trust  to  permit  them  to  be  used  for  the  purposes  de-  Jw»tices  of 
sigoed  under  the  act.  It  is  only  so  far,  therefore,  aa  the  shibjs. 
justices  of  the  county  are  acting  in  that  capacity,  that  they 
bear  any  quasi  corporate  character.  Whatever  purposes 
therefore  the  buildings'  are  put  to  by  individual  justices  not 
under  the  powers  of  4his  act,  it  is  clear  that  the  body  of  jus- 
tices at  large  are  not  responsible*  It  does  not  advance  the 
case  to  shew  that  certain  of  the  justices  have  derived  a 
benefit  individually,  for,  if  that  be  so,  it  would  only  make 
such  individuals  rateable  uombiatim.  Suppose  the  rate  be 
confirmed,  on  whom  could  it  be  levied;  the  justices  have 
no  property  as  a  corporation,  which  could  be  seized,  and 
the  hardship  would  be  excessive  if  the  property  of  indivi- 
duals could  be  resorted,  to,  because  then  s.ome  justice  who 
had  declined  to  subscribe  to  the  wine  fund  might  have  bis 
goods  taken.  In  Reg.  v.  The  fValUngford  Union  (a)  it 
is  true  that  the  guardians  were  held  to  be  rateable,  but  there 
they  were  constituted  a  corporation  by  act  of  parliament. 
The  other  cases  cited  do  not  apply,  for  they  chiefly  relaftf 
to  the  rateability  of  the  property,  and  the  case  of  the  master 
in  Chanqery  referred  to  in  Holjord  v.  Copelcuid  (b)  makes  for 
the,  justices,  for,  although  an  individual  master  who  derived 
a  b$ne£t.froip  his  chajnbers  might  be  rated,  that  would  apt 
majte  the  whole  body  rateable.  The  cases  on  this  autgect 
ar$:  collected  in  the  late  decision  of  Reg.  v.  The  Mayor, 
of  Liverpool  {c).  It  is  clear  therefore  that  the  whole  body 
of  justices  are  mere  trustees  for  the  public,  and  that  the 
whole  body  derive  no  beneficial  interest  whatever  from  the 
building. 

Lord  Denman  C.  J. — I  am  of  opinion  that  this  property 
is  not  rateable ;  the  justices  at  large  cannot  be  said  to  have 

(a)  3  Perr.  &  Da.  226.  (c)  1  Perr.  &  Da.  334. 

(b)  3  B.  &  P.  129. 
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any  beneficial  interest  in  it,  and  what  is  done  by  a  few  of  them 
for  their  own  convenience  cannot  make  a  rate  valid  on  the 
whole  body,  who  only  bold  the  premises  for  public  purposes. 

Patteson  J. — It  is  only  by  the  local  act  that  these  jus- 
tices possess  anything  like  a  corporate  character.  Their 
duties  are  prescribed  to  tbem  in  that  statute  in  express 
terms,  and  these  buildings  are  appropriated  to  certain  spe- 
cified purposes.  If  these  individual  justices  choose  to  use 
the  building  for  their  own  private  convenience,  how  can  it 
be  said  that  this  makes  the  whole  body  liable. 

Williams  J.— The  question  has  been  well  put  on  both 
sides.  It  is  said,  on  the  one  hand,  that  the  justices  enjoy 
a  beneficial  interest  in  the  premises  ultra  the  public  uses  to 
which  the  building  is  dedicated;  on  the  other,  that  no 
benefit  accrues  to  the  justices  at  large,  but  only  to  a  few 
individuals  of  the  body.  The  latter  proposition  is  clearly 
made  out,  and  therefore  it  disposes  of  the  case. 

Colbridge  J.— The  legal  estate  in  these  premises  is  in 
the  justices  of  the  county,  but  the  beneficial  occupation  is 
only  in  those  justices  who  subscribe  to  the  wine  fund  and 
attend  at  the  sessions.  It  is  impossible  therefore  to  bold 
that  the  whole  body  are  rateable. 

Order  of  Sessions  quashed. 


Thursday,  TUCKER  V.  NEWMAN. 

November  7th. 

The  erection     CASE  for  an  injury  to  the  plaintiff's  reversion.     The  de- 

on  the  defend-  .  ,    .  .  , 

ant's  house  of  claration  stated  that  a  certain  messuage  and  yard  &c,  situate 

eaves  and  a      &c^  an(j  adjoining  to  a  house  and  land  in  the  possession  of 

hanging  and     the  defendant,  was  in  the  possession  and  occupation  of  one 

conducting 

water  on  land  in  the  occupation  of  a  tenant,  U  a  permanent  injury,  which  gives  a  right 

of  action  to  the  reversioner. 


Tucker 
v. 
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C,  as  tenant  to  the  plaintiff  (tbe  reversion  thereof  then  end  1850. 
still  belonging  to  the  plaintiff),  yet  the  defendant  well  know* 
ing  &c,  but  contriving  to  prejudice  end  aggrieve  the  plain- 
tiff in  his  reversionary  estate  in  the  said  messuage  and  yard  Newmaw. 
fcc.,  whilst  the  same  were  in  the  possession  and  occupation 
of  C.  as  such  tenant,  wrongfully  &c,  and  without  leave  &c, 
erected  a  certain  building  in  and  upon  the  land  in  the  pos- 
session of  him  the  defendant,  and  so  close  to  the  yard  of 
the  plaintiff,  and  so  constructed  the  said  building  that  the 
eaves  thereof  extended  over  the  said  yard,  and  conducted 
the  rain  and  moisture  off  and  from  the  said  building  into 
tbe  said  yard,  and  also  afterwards  placed  and  fixed  a  certain 
trough  or  channel,  and  along  and  under  the  eaves  of  the  said 
house  of  the  defendant,  and  along  and  under  the  eaves  of 
the  said  building,  and  by  and  through  the  said  trough  and 
channel  conducted  all  the  rain  and  moisture,  that  flowed 
off  from  the  said  house  and  building,  into  a  certain  pipe 
there  fixed,  and  through  the  said  pipe  into  the  said  yard  of 
tbe  plaintiff,  and  continued  the  said  trough  and  channel  and 
pipe  &c,  for  a  long  time  &c.,  whereby  the  plaintiff  was 
greatly  injured  in  his  reversionary  estate,  &c.  Pleas :  1.  not 
guilty;  2.  denial  of  C.'s  tenancy;  3.  leave  and  license. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Hertford- 
shire summer  assizes,  1839,  after  it  had  been  shewn  that 
the  plaintiff's  house  and  yard  were  in  the  occupation  of  C\ 
as  his  tenant,  for  a  term  of  years,  and  the  other  material 
allegations  in  the  declaration  had  been  proved,  it  was  ob- 
jected for  the  defendant  that  the  injury  complained  of  was 
merely  a  disturbance  of  the  tenant's  possession,  and  that  it 
was  not  of  such  a  permanent  character  as  to  afford  a  ground 
of  action  to  the  reversioner.  His  lordship  was  of  a  differ* 
ent  opinion,  but  left  it  to  the  jury  to  say  whether  the  plain- 
tiff bad  sustained  any  injury  as  reversioner.  Verdict  for 
the  plaintiff,  with  nominal  damages. 

Piatt  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  cited  Baxter  v.  Taylor  (a),  in  which  it  was 
(a)  4  B.  &  Ad.  72. 
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fold,  ifeat  the  placing  and.  continuing  atones  even  under  a 
/olai«>  of  right,  on  laud  in  the  possession  of  a  tenant,  m*$  no 
iiyury  U>  tba  plaintiff  as  jvvemener. 

Patteson  J. — In  that  case  the  act  complained  of  was 
a  single  act,  and  it  was  not  attempted  to  put  it  as  injurious 
to  the  reversioner,  except  by  referring  to  the  object  of  the 
act»«ia.  the  claim  of  right:  the  stones  which  had  been  placed 
on  the  plaintiff's  land  night  have  been  carted  away  at  any 
time.  Here  the  act  itself  is  injurious  to  the  reversioner, 
the  eaves  of  the  defendant's  building  overhang  the  plaintiff's 
yard,  and  are  not,  in  their  nature,  a  mere  temporary  erection. 

Williams  and  Coleridge  Js.  and  Lord  Denman  C.J. 
concurred. 

Rule  refused* 


Monday      ^^  ^0EfiN  "*•  ^e  Mayor,  Aldermen,  and  Burgesses  of 
Nov.  nth.  Swansea. 

Under  5  8c  6     rfcti^ro       ' 

Will.  4,  c.  76,  I  HIS  was  a  rule  to  shew  cause  why  a  mandamus  should 

dtriweVconv   not  *S8ue  commanding  the  defendants  to  execute  a  bond, 

peiuation         conditioned  for  the  payment  to  John  Davits  of  the  sum  of 

attorney  and     963/.,  as  compensation  for  his  having  been  removed  from 

treasurer  of      his  office  of  collector,  treasurer,  and  common  attorney  to 

a  borough,  „ 

and  delivered    the  corporation  of  the  borough,  under  5  &  6  Will.  4,  c.  76. 

*  "hdnut " the      ^e  ^0V,IUB  fa*8  appeared  in  an  affidavit  made  by  Mr. 

yearly  average  Davies  the  claimant.     He  was  appointed  to  the  office  of 

from18"8^;*     collector,  treasurer  and  common  attorney  in  Sept.  1817,  and 

pointment." 

The  council  took  no  notice  of  his  claim  for  more  than  six  months.  In  answer  to  a  rule 
for  a  mandamus  to  execute  the  usual  compensation  bond,  it  was  contended  that  the 
statement  was  a  nullity,  as  it  did  not  give  the  salary  ^iu  every  year"  for  the  five  years,  or 
distinguish  the  receipts  of  the  two  offices.  It  was  also  stated  on  affidavit,  that  there 
was  no  such  borough  office  as  treasurer ;  that  there  were  two  common  attornies  in  the 
borough,  but  neither  of  them  appointed  by  the  corporate  body;  that  they  were  jointly 
interested  in  the  profits  of  the  office,  and  that  the  other  common  attorney  had  not 
joined  in  the  claim: — Held,  notwithstanding,  that  the  case  wa9  within  the  proviso  in  the 
section,  viz.  that  it  claim  for  compensation  shall  be  considered  as  admitted,  unless  the 
council  determine  unon  it  within  six  months  after  delivery  of  the  statement,  and  the 
rule  was  made  absolute. 
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continued  in  office  until  Apr.  1836,  when  he  was  removed        MM. 
under  the  provisions  of  5  &  6  Will.  4,  e.  76.   In  Deo.  1836  y^^,, 
he  sent  to  the  town-clerk  of  the  borough  the  following  «. 

claim  and  statement :  Ma^J  te- 


"  To  the  Mayor,  Aldermen,  and  Councilmen  of  the  Borough 
of  Swansea. 
*  Gevtliik*,— I  beg  respectfully  to  state  that  I  claim  compensation 
for  the  loss  of  the  office  which  I  held  under  the  late  Corporation  of 
Swansea  for  the  period  of  eighteen  years,  as  treasurer  and  common  at- 
torney. The  salary,  derived  by  me  from  the  appointment,  averaged, 
during  the  five  years  ending  in  1834,  65/.  18*.  per  annum,  the  particu- 
lars of  which  are  given  on  the  other  side.  The  above  statement  I  de- 
clare is  true  to  the  best  of  my  knowledge,  information  and  belief.  I 
claim,  therefore,  the  sum  of  973/.,  calculated  according  to  government 
annuities.  "  I  am,  6t& 

«  J.  Davis*/' 

The  town  council  took  no  notice  of  this  application  either 
wilkin  six  months  or  subsequently.  In  Jan.  1938,  Dames 
sent  a  memorial  of  his  claim  to  the  lords  of  the  Treasury, 
and  prayed  tkem  to  direct  the  mayor  and  council  of  the  bo- 
rough to  give  the  bond  required.  Their  lordships,  on  refer- 
ence to  5  &  6  Will.  4,  c.  76,  s.  66,  which  provides,  "  thai, 
if  the  council  shall  not  determine  on  such  claim  within  six 
calendar  months  after  the  aforesaid  statement  shall  be  deli- 
vered to  the  town-clerk  or  treasurer,  as  the  case  shall  be, 
such  claim  shall  be  admitted,"  were  of  opinion,  that  they 
had  no  jurisdiction  to  entertain  the  appeal.  The  affidavit 
also  stated  the  following  facts  relative  to  the  claimant's 
appointment.  At  a  common-hall  held  by  the  corporation 
of  the  borough  on  each  Michaelmas-day,  the  then  actiug 
common  attorney  returned  at  the  call  of  the  Duke  of  Beau- 
fort, the  lord  of  the  borough,  the  names  of  four  burgesses 
including  bis  own  name,  as  persons  eligible  to  be  appointed 
common  attornies,  and  the  steward  of  the  lord  appointed 
thereout  two  to  be  such  common  attornies.  It  was  the  duty 
of  one  of  the  common  attornies,  among  other  things,  to 
collect  the  rents  of  the  borough  and  keep  the  accounts,  and 
the  profits  of  the  office  arose  from  a  per-centage  payable  to 

vol.  in.  c 
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the  common  attorney  upon  the  amount  of  rents  received. 
The  affidavit  stated  also  that  by  the  usage  of  the  borough 
one  of  such  common  attornies  was  little  more  than  a  nominal 
officer,  neither  performing  the  active  duties  of  the  office,  nor 
receiving  the  rents;  that  such  nominal  common  attornies 
were  usually  chosen  from  persons  of  independent  fortune,  and 
were  frequently  changed,  but  that  the  acting  common  attor- 
ney, though  appointed  annually ,  held  office  for  life,  or  so 
long  as  he  was  capable  of  performing  his  duties  and  con- 
ducted himself  well,  and  that  the  deponent  had  performed 
all  the  duties  and  received  all  the  emoluments  of  the  office. 
The  affidavit  of  the  town-clerk  stated,  in  answer  to  the  rule, 
that  no  such  officer  as  that  of  treasurer  was  knowu  in  the 
borough ;  that  the  steward  of  the  Duke  of  Beaufort  was  not 
a  member  of  the  corporation,  and  that  the  appointment  of 
the  common  attornies  was  not  made  by  the  corporate  body, 
but  by  the  Duke  of  Beaufort.     That  he  (the  deponent) 
was  steward  to  the  duke,  and,  as  such  steward,  on  the  9th 
of  September,  1833,  appointed  the  said  J.  Davie*  and  Mr. 
George  Thomas  to  the  office  of  common  attornies,  upon  an 
express  understanding  that  they  were  to  enjoy  the  emolu- 
ments of  the  office  in  equal  moieties.     That  no  joint  appli- 
cation bad  been  made  by  Davie*  and  Thomas  for  compeu* 
sation  for  the  loss  of  the  office,  although  the  appointment 
of  the  officers  was  a  joint  appointment,  and  that  Mr.  Tho- 
mas also  had,  on  the  31st  of  December,  1838,  himself 
addressed  a  statement  to  the  corporation  of  the  amount  of 
emoluments  received  five  years  before  the  passing  of  5  &  6 
Will.  4,  c.  ?6,  on  account  of  himself  and  Dairies,  aa  com- 
mon attornies,  and  had  claimed  compensation  in  respect  of 
one  equal  moiety  of  such  emoluments. 


Sir  J.  Campbell  A.  G.  and  J.  Henderson  shewed  cause* 
The  party  claiming  compensation  filled  an  office  in  the  ap- 
pointment of  the  Duke  of  Beaufort,  and  not  of  the  corpora- 
tion. The  66th  section  of  the  4  &  5  Will.  4,  c.  76,  which 
says  that  the  claim  shall  be  considered  as  admitted,  if  not 
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determined  on  within  six  months  after  the  aforesaid  state-        1839. 
;  shall  be  delivered  to  the  town-clerk,  must  be  under- 


TbeQuEsn 
stood  with  some  qualification.     It  cannot  mean  that,  if  a  r. 

stranger  who  never  was  in  office,  or  should  claim  in  respect  y^ 
of  an  office  which  never  existed  in  the  borough,  were  to  Swavsm* 
send  in  his  claim,  the  omission  to  notice  it  would  give  him 
a  complete  right  to  compensation.  The  applicant  was 
not  a  borough  officer;  so  that,  even  if  the  town  council 
had  refused  compensation,  the  lords  of  the  Treasury  could 
have  had  no  jurisdiction,  Rex  v«  Poole(a).  2.  But  at  all 
events,  it  is  only  where  such  a  statement,  as  is  required  by  w 
the  act,  has  been  sent  in  to  the  town  council  by  the  party 
claiming  compensation,  that  the  claim  is  to  be  taken  as  ad- 
mitted, if  not  determined  on  within  six  months.  Now  the 
66th  sect,  requires  the  statement  to  set  forth  "  the  amount 
received  by  him  or  his  predecessors  in  every  year  during 
the  period  of  five  years  next  before  the  passing  of  this  act, 
on  account  of  the  salary,  fees,  and  emoluments,  profits,  and 
perquisites  in  respect  whereof  he  shall  claim  such  compen- 
sation, distinguishing  the  office,  place,  situation,  employment 
or  appointment  in  respect  whereof  the  same  shall  have  been 
received."  Mr.  Davies  does  not  properly  distinguish  the 
office,  in  respect  of  which  he  received  the  amount  stated  by 
him.  Nor  does  he  set  forth  the  amount  received  by  him 
"  in  every  year  during  the  period  of  five  years  next  before 
the  passing  of  this  act,"  for  he  merely  states  that  the  salary 
derived  by  him  averaged  65/.  ]&.  for  the  five  years  ending 
in  1834.  It  is  said,  indeed,  in  Mr.  Davies' s  letter,  that 
"  the  particulars  are  given  on  the  other  side,"  but  they  were 
not  given.  A  proper  statement  under  the  act  is  a  condition 
precedent  to  any  right  to  compensation,  for  without  such 
statement  the  corporation  have  not  the  materials  of  coming 
to  a  determination.  A  further  objection  to  his  statement 
is,  that  he  bad  a  coadjutor  in  office,  who  has  not  joined  in 
it,  and  who,  so  far  from  relinquishing  his  interest  to  Mr. 

(«)  7  A.  &  E.  730 ;  8.  C.  3  N.  &  P.  1 19. 

c2 
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I889i         Davits,  has  already  called  upon  the  corporation  to  award 

J******      compensation  to  himself.  The  rule  itself  is  irregular.   It  calls 
The  Qokkk  r  _  ,     .  j    . 

"v.  upon  me  fcotyoTtftioiY  to  exettofte**  bond  securing  payment 

May2f'  &c#.  •  9*  iB;W°M  snm,  .  The  compensation  may,i(;  jh$  c^qjopjt^pn 
Swaks*a.     ptepse, J^pfad  by, way  of  annuify.  tand.  t,hc  aniount  of  ^^ 
compensation  is  entirely  for  them  and  the  Jipr(Js  of  the  Trea- 
sury :  this  Cpurt ,  ln>s.  nothing  Jo  do  with  it.    The  applica* 
,.     tipn  should  have  been  for  a  mandamus  to  determine)  merely. 

,Sijt  TP.  W+FoUetl,  coutri,  was  pot  called  upon. 

.  I^opl  J)efma&  C*  J. — It  ia  impossible  not  to  apply  to 
this  case  ttte  .proviso  which  enacts  that  any  claim  not  deter- 
mined onwitfrin  sir  inonths  is  to  be  considered  as  admitted. 
The  ground}  now  taken  might  have  been  sufficient  to  justify 
ttye  corporation  in  determining  against  the  claimant  But 
tjjp  Cjpqrt  wouk)  defeat,  Ae  piain  words  of  the  atytytf.  if  ifi 
wej^to  ecxamme  nicely  the  nature  of  the  c|aim  and  ,the  state* 
men*  pf  it,  apd  to  say  thai,  when?  the  claimant's  prpce#dipgj 
are  irregular,  his  rights  shall  be  forfeited,  notwithstanding 
the  proviso  in  his  favour. 

•»*  "»..?.    ■«   j. »."•..•  i      .      .       •  ■•'  •••  .' *»       > 

. ,  PaTTFsW  J.??rtx>  ia  imppspible  to  say,  that  the  claini ,  js 
H  uuUity,  and. the  corporation  py  not  noticing  tfye  claim  have 
pr ^ua^4  t^ema^lves  from  rdying  on  t^e  objecfiops  now 

u»ten.,  .  •  •  -.  i  *  •  ..   *    ...... 

.  W^LUJyis  ajid  Coleridge  Js.  concurred.   .  .    1 

Rule  absolute. 


itlttifA'ELMAS  TCRit,  ttt  vict.  21 


IffLES,'  ttf'Hilary  term  last,  tad  obtained  a  rule  mVi  for  On  an*p- 
a  mandamus  to  the  defendants,  commanding  tluta  to  enter  ^conwtion 
coritrausiilces  upon  tfieappeal  of  one  Witfiam  Foster  against  by  two  justices 
a  coWictioninad^  by  two  justices  under  the  Highway  Act,  highway  act 
(5  8c  8l  Witt;  4,  c.  50)  and  to  heat  and  determine  the  same.    (5  &  6  w-  *• 

c.  50f  8.  105f) 
By  the  affidavits  it  appeared  that  an  information  had  been  notice  of  ap- 
hid against  Foster  by  two  surveyors  of  highways  at  a  special  ^nmto8t^ 
session  for  the  highways,  held  before  two  justices  for  the  the  justices, 
county  of  Bedford,  and  that  he  was  convicted  in  the  penalty 
of  lot  titider  s.  47  of  5  &  6  Witt.  4,  c.  50.    Notice  of  ap- 
peal, addressed  to  both  the  Justices,  against  the  convrctiott, 
irithk  statement  of  the  grounds  of  appeal,  was  served  oh 
roe  two  surveyors  and  on  one  of  the  justices.    At  the  hear- 
ing x>f  the  appeal  at  the  Bedfordshire  quarter  sessions',  the 
Ctfdrt,  'tin' objection  made,  decided  that  the  nbtice  sTrould 
bavlebeen  served  dti  the  other  justice  also,  and  dismissed 
ftfe:iij^dm-'-       •'"  ,l"'-  -  -      .'•'..•••■■' 

Gunning  now  shewed  cause.  The  question  in  this  case 
arises  on  it/it.'  \tid  (the  appeal  clause)  of  the  new  Highway 
ict;tAi}tti6Wilh%{c.d(y.  that  sectlori  femirts,  "tint if 
atry'persbn  ihall  thirik  himself  aggrieved  by  any  rate  hiadi 
under  or  in  pursuance  of  this  act,  or  by  any  order,  convict 
tion,  judgment,  or  determination  made,  or  by  any  matter  or 
thing  doue  by  any  justice  or  other  person  to  pftrrfdaWe  of 
this  act,"  such  person  may  appeal,  "  first  giving  to  the  sur- 
veyor or  surveyors,  or  to  such  justice  or  other  person  by 
whose  act  such  person  shall  think  himself  aggrieved,  notice 
in  writing  of  bis  intention  to  bring  such  appeal."  Now  as 
it  cannot  be  contended  that  the  appellant  in  this  case  was 
aggrieved  by  the  surveyors,  or  by  any  one  but  the  two  con* 
victing  justices,  it  is  submitted  that  notice  of  the  appeal 
should  have  beeu  served  on  both  the  justices.  It  was  con- 
tended at  the  sessions  that  notice  to  one  justice  was  notice 
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1839. 


The  QoBur 

v. 
Justices  of 
Bedfoad- 

SHU*. 


Cottingham  contra.  In  that  case  Rex  v.  The  Justices  of  Stafford- 
shire (*)  was  not  mentioned,  on  the  authority  of  which  case  this  rale 
was  obtained.  There  it  was  objected  that  notice  of  appeal  against  an 
order  of  j ostites,  for  payment  of  a  cftofloh  rate,  had  not  been  given 
to  both  justices,  and  it  was  held  that  if  notice  had  been  necessary 
notice  upon  one  *w*uld  have  bcten  sufficient.  Lord  Demswn  C*  J,  sati* 
*  If  notices  to  toe  justice*  were  necessary}  service  on  one  would  be  suf- 
ficient, It  has  been  so  held  under  other  statutes  which  require  the 
giving  of  notice  to  justices.'*  And  Coleridge  J.  "  The  two  justices  act 
together  on  a  joint  authority;  notice  to  one  wouW  be  sufficient.*  By 
this  act  half  the  penalty  is.  given  to  the  informer,  and  it  is  be  aloae,  in 
fact)  who  is  interested  in  supporting  the  conviction.  The  Court  there- 
fore will  not  strain  the  words  of  sect.  27,  which  requires  a  notice  in 
writing  to  "  such  justice"  in  the  singular,  and  which  is  a  itaere  tor- 
nuilrty,  beyond  their  strict  import.  Besides,  in  this  case  the  onpy  of 
the  conviction  which  the  appellant  obtained  iu  Court  was  signed  by 
Sir  R.  Brooke  only,  and,  though  no  doubt  the  other  justice  signed  the 
conviction  before  it  was  entered  of  record,  yet,  as  by  sect.  27  the  notice 
of  appeal  must  be  given  within  five  days  of  the  conviction,  notice  to  the 
justice  who  signed  at  tfce  time  is  sufficient,  especially  as  be  was  the 
chairman. 


Cresswellin  reply.  The  dicta  in  Res  V.  The  Justices  of  Staffordshire  (a) 
were  extra-judicial.  The  copy  of  the  conviction  obtained  at  the  quarter 
sessions  is  relied  upon  to  shew  that  notice  to  the  only  justice  who . 
signed  the  conviction  is  sufficient.  But  how  can  a  copy  obtained  then 
affect  a  notice  previously  delivered,  where  the  conviction  itself  purports 
to  be  made  by  two  justices  ? 

Lord  Dsnmav  C.  J.— The  fact  of  the  copy  of  the  conviction  being 
obtained  at  the  quarter  sessions  gets  over  the  difficulty  I  felt.  We  con- 
sidered the  subject  in  Regina  v.  The  Justices  of  Bedfordshire  (6),  and 
laid  down  the  rule  there  that  notice  must  be  given  to  all  the  justices* 
and  that  rule  mast  prevail  now. 

LiTTLEDALB  and  Coleridge  Js.  concurred. 


(«)  4  A.  &  E.  Mi ;  &  C.  6  N.  &  M.  477. 


Rule  absolute* 
(b)  Supru, 


•  •  i   •  •  I     ..i  ......    .  i83p. 


Hbnily  Mkbby  unci  TaaopHau«  Ms*ry  *•  Chapman-      Tuesday, 

.*  ...    JfefelW*. 

DEBT  against  ifae Marshal  of  the  Queens  Bench,  prison     l.  Where  a 
for  the  escape  of  one  Wright,  a  prisoner  tn  execmidn.  ^onforan^ 
Pleas:  l.That  the  defendapt  did  not  permit  the  escape,  cape  against 
&  That  the  defendant  permitted  the  escape  with  the  leave  of  the  Queen»9 
and  license  of  the  pfeintftfe.    3.  That  Wright,  through  the  ^^^J^ 
fraud  and  covin  of  the  plaintiffs,  and  without  the  knowledge  plaintiffs  frau- 
qc  permission  o£  the  defendant,  did  escape  and  go  at  large  c"v^0ijln 
&c.   4.  That  after  the  comma tment  of  the  said  Wright,  m&  conspired,witli 
before  and  at  the  time  of  the  escape,  Wright  had  applied  to  arrest  j!b. 

for  and  obtained,  and  was  entitled  to  the  privilege  of  re-  (a  prisoner  on 
...  final  judgment 

sidmg  without  the  walls  of  the  said  prison,  and  of  living  within  the 

wilbift  certain  prescribed  limits  commonly  called  the  rules,  TU\™  **  {J16 

and  that  whilst  Wright  had  obtained  and  was  so  entitled  to  plaintiffs)  if  he 

the  jnles,  one  Thomu*  j&  Lefevre  heretofore,  to  wit,  on  &c.  *JJ  in^imits 

sued  out  a  capias  ad  resporKtendumagainsrttba^d  Wright;  of  the  rales, 

the  plea  then  averred  the  delivery  of  this  writ  to  the  sheriff  beyond  the 

of  Surrey,  arid  his  warrant  thereupon  to  one  Rutland,  a  limits  till  the 

.  marshal  could 

sheriff's  officer ;  and  the  defendant  saitb*  thajt  before  and.  be  served  with 

after  the  suing  out  of  the  said  writ,  and  granting  of  the  said  J^683  f™J** 

warrant  as  aforesaid,  the  said  Lefevre  and  the  plaintiffs  the  proof  was 

well  knowing  that  Wright  had  the  privilege  and  benefit  o/  ^t "bose  suit 

the  rMk*>  and  una  net  legally  liabk  io»  and  ought  not  to  be  al9° the  P"* 

arrested  or  taken  out  of  or  beyond  the  limit*  or  boundmrue  tained  on 

thereof  fraudulently,  illegally,  and  covinously  combined,  mc«n«Pr0C«8i 

contrivance 
caused  the  prisoner  to  be  arrested  at  the  suit  of  L.  and  detained  beyond  the  limits  of 
the  rules,  during  which  time  U.  served  the  marshal  with  a  writ  in  the  present  action, 
and  facts  were  proved  to  shew  a  connection  between  U.  and  the  plaintiffs:— Held, 
that,  as  the  plaintiffs  adopted  IT.'s  agency  by  proaecutiag  this  action,  it  was  a  question 
for  the  iury  whether  the  plaintiffs  were  not  parties  to  U.'i  trick  and  contrivance,  al- 
though they  did  not  personally  interfere  in  iu 

2.  The  plea  alleged  that  while  A.  B.  intended  and  was  about  to  return  to  the  said 
rales,  the  plaintiffs,  and  others  in  collusion  wirh  them,  in  further  pursuance  of  the  frau- 
dulent contrivance,  &c.,  wrongfully  caused  A.  B.  to  be  arrested  and  detained,  until  a 
writ  could  be  sued  out  and  serveddh  the  marshal  in  this  action ;  and  alleged  that  had 
not  A>  B.  been  so  collusively  and  illegally  arrested  and  detained,  he  could  have  returned 
to  and  been  within  the  rules  before  the  commencement  of  the  suit;— Held,  that  on  this 
plea  the  plaintiffs  were  entitled  to  judgment  turn  obstante  veredicto* 
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1*39.         and  conspired  together,  with  divers  other  persona,  to  cause 
v*jJP*w       Wright  to  be  taken  and  arrested  on  the  said  writ  and  war- 
v.  rant,  and  in  further  pursuance  of  such  fraudulent  and  co-» 

Chapmav.  vinous  combination  and  conspiracy,  caused  and  procured 
the  said  Rutland  to  watch  and  follow  Wright,  to  ascertain 
whether  Wright  at  any  time  went  beyond  or  exceeded  the 
boundaries  of  the  said  rules,  and  to  arrest  Wright  by  his 
body,  if  he  should  exceed  the  limits  of  the  rules,  and  keep 
and  detain  him  beyond  the  said  limits.  And  the  defendant 
saith,  that  afterwards  and  after,  &c.  and  while  Wright  was 
entitled  to  and  had  obtained  the  benefit  of  the  rules  as 
aforesaid,  he  ( Wright)  without  the  knowledge  and  consent, 
and  against  the  will  of  the  defendant,  did  go  a  little  beyond 
the  limits  and  boundaries  of  the  rules,  to  wit,  100  yards 
beyond  such  limits,  aud  while  Wright  intended  to  and  woe 
about  to  return  to  and  within  the  said  limit*  the  plaintiffs 
and  Lefevre,  and  others  in  collusion  with  them,  in  further 
pursuance  of  the  fraudulent  contrivance  and  combination, 
wrongfully  and  covinously  caused  Wright  to  be  arrested  by 
his  body,  and  carried  and  conveyed  to  a  certain  place  of 
confinement  at  a  great  distance  from  the  said  limits  and 
boundaries,  and  caused  him  to  be  kept  and  detained  in 
such  place  of  confinement,  and  out  of  the  said  limits  and 
boundaries  for  and  during  such  time  as  was  required  to 
enable  the  plaintiffs  to  sue  and  prosecute  out  of  the  Court 
of  our  lady  the  queen  a  certain  writ  of  summons  against 
the  defendant  for  the  alleged  escape,  and  serve  him,  the  de- 
fendant, with  a  copy  thereof,  for  and  as  the  commencement 
of  this  suit,  to  wit,  for  the  space  of  six  hours  then  next 
following.  And  the  defendant  says,  that  had  not  Wright 
been  so  collusively  and  illegally  arrested  and  detained  afore- 
said, he  could  have  returned  and  been  within  the  rules  4 
before  the  commencement  of  this  suit.  Averment,  that 
after  the  commencement  of  the  suit,  Wright  was  brought 
back  again  into  the  custody  of  the  defendant,  as  marshal, 
and  is  still  in  his  custody,  and  that  the  defendant  had  no 
notice  or  knowledge  of  the  escape.    Verification* 
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Replication  to  the  fourth  plea,  admitting  the  writ  sued         MM. 
oat  by  Lefevre  and  the  warrant  thereupon;  de  kijuriA  to       MBmar 
the  residue.  v. 

At  the  trial  of  this  cause  before  Lord  Dmrnan  C.  J.  at  c,UWIA,r# 
Westminster  at  the  sittings  after  Hilary  term  1838,  it  ap- 
peared that  Wright,  who  was  an  attorney,  and  who  had 
been  formerly  in  partnership  with  one  Underhill,  .was  a 
prisoner  in  the  Queen's  Bench  prison  having  the  benefit  of 
the  rules,  on  a  judgment  obtained  by  the  plaintiffs,  and  also 
on  a  detainer  on  mesne  process  at  the  suit  of  Underhill  and 
the  plaintiffs.  The  prisoner's  family  resided  in  a  bouse 
about  a  hundred  yards  beyond  the  limits  of  the  rules,  and 
Underhill  having  discovered  that  Wright  was  occasionally 
in  the  habit  of  visiting  his  family,  employed  a  person  to 
watch,  and  inform  him  when  Wright  should  be  out  of  the 
rules.  On  the  86th  August,  1838,  Wright  having  been 
watched  out  of  the  rules  was  arrested  at  the  door  of  his 
own  house,  on  mesne  process  at  the  suit  of  Lefevre.  He 
was  then  taken  by  a  circuitous  route,  to  avoid  the  rules,  to 
a  lock-up  house,  and  whilst  be  was  detained  there,  Under* 
hill  and  an  attorney's  clerk  obtained  a  writ  in  this  action, 
and  served  the  defendant  with  it,  and  also  wkh  another 
writ  at  the  suit  of  Underhill  and  others,  likewise  for  an 
escape.  After  which  Wright  was  brought  back  again  within 
the  rules.  The  counsel  for  the  defendant  contended  that 
this  was  a  trick  on  the  part  of  Underhill  and  the  plaintiffs 
to  fix  the  defendant,  that  Wright  being  an  attorney  was  not 
liable  to  arrest  on  mesne  process,  and  gave  evidence  to 
shew  that  Underhill  was  really  the  party  interested  in  the 
judgment  obtained  by  the  plaintiffs,  and  that  all  the  actions 
were  founded  on  bills  of  exchange  given  by  Wright  to 
Underhill  on  the  dissolution  of  partnership* 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether 
Underhill  acted  as  the  agent  of  the  plaintiffs,  and  whether 
the  scheme  was  a  contrivance  in  order  to  fix  the  defendant 
with  an  escape.  The  jury  were  of  that  opinion,  whereupon 
his  lordship  directed  the  verdict  to  be  found  for  the  plain- 
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1899.        tiffs*  with  leave  to  enter  the  verdict  for  the  defendant,  upon 

aT*"*7'      tne  ^ourtn  *88Ue- 

t.  A  rule  nisi  having  been  obtained  accordingly  in  the  en- 

C*ai«a*.     ^j^g  Eatfter  te/m, 

Kelfy,  Crotcder,  and  Ogle  shewed  cause  in  Trinity  tana 
last  (a).  Assuming  at  present  that  the  fourth  plea  is  good 
in  tar,  it  was  disproved,  in  point  of  fact,  at  the  trial.  The 
plaintiffs  had  nothing  to  do  with  the  watching  for  Wriglti, 
or  the  detainer  of  him,  until  the  defendant  could  be  served 
with  process,  and  yet  tbey  are  charged  with -fraudulently 
coispiriog  to  do  these  acts.  The  doctrine  to  be  con- 
leaded  for,  that  parties  are  responsible  criminally  for  acts 
done  by  an  agent,  is  new*  Bat,  even  if  a  conspiracy 
could  be  entered  into  by  agency,  it  was  necessary  to 
make  oat  that  Underhill  was  an  agent,  and  the  proof 
on  that  point  completely  failed  at  the  trial,  fliscodbv. 
Jones  (fr)  is  relied  upon  by  the  defendant,  but  that  ease  has 
little  to  do  with  the  present.  There  a  prisoner  in  eiecu* 
Uen  in  the  JKiog*s  Bench  prison  had  been  inveigled  out  of 
ihe  rules  by  the  party  really  interested  in  the  judgment  on 
which;  he  was  in  custody,  and  who  then  caused  a  declara- 
tion to  be  filed  against  the  marshal  for  an  escape.  ,  If  this 
jriet  had  been  that  UnderhUt  was  the  party  interested  ia 
the  plaintiff's  judgment,  it  might -have  fallen  within  that 
case,  but  on  such  plea  an  opportunity  would  have:  been 
afforded  of  traversing  that  fact;  But  supposing  all  the  facts 
.averted  in  the  plea  to  be  true,  what  conspiracy  tan  there 
be  in  a  bona  id  e  creditor,  who  learns  that  his  debtor  abuses 
tbt  privileges  of  the  rules,  seeking  an  opportunity  to  arrest 
him  when  he  is  without  the  limits?  The  allegation  as  to 
the  prisoner  Wright  being  entitled  to  the  privilege  of  the 
rules  and  not  being  liable  to  be  arrested  out  of  the  rules, 
does  not  apply  to  his  privilege,  as  an  attorney,  of  not  being 
arrested  on  mesne  process,  but  merely  to  the  protection 

(a)  Jqoe  3th,  cor.  Lord  Denr     Coleridge  Jb. 
mn  C.  J.  LUtkdale,  Pottaon  and        (6)  Moo.  &  Malk.  269, 
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mS  the  rules*   The  point  of  privilege,  therefore*  is  n  6  fr  raised        i8fl9- 
by  the  plea.  ^ 


Sir  J.  Campbell  A,  G.  and  Petcrsdorp,  contriL     The 
allegation  in  the  plea  as  to  TPrtgAf's  privilege  from  arrest  is 
vronemBgi  unless  it  refers  to  his  privilege  as  aft  attorney, 
(Ogfe  cked,l&  Geo.e,  o.  13,  s.  9,  which  prevents  an  attor- 
ney in  custody  from  practising,  to  shew  that  Wright  had  no 
privileges)*    With  regard  to  the  fraud,  the  jury  were  quite 
satisfied  a*  to  its  existence,  and  the  substance  of  the  ple«  is 
that  tke  plaintiffs  through  the  agency  of  Underbill  and  hie 
food  were  enabled  to  commence  the  present  action.   The 
allegation  of  the  plaintiff's  having  u  fraudulently  add  <e»» 
viaenriy  conspired"  is  not  to  be  construed  as  in  criminal 
proceedings,  where  the  personal  interference  of  each  plain- 
tiff would  be  necessary  to  be  proved,  but  the  civil  respon- 
sibility ooly  of  principals  for  the  ads  of  their  ugedts  is 
painted  at.    Suppose  it  had  appeared  Ant  Theophilui  Merry 
hack  taken  part  with  Underbill  and  was  present  at  the  ar* 
vest,  and  concurred  in  the  illegal  detention;  that  would  not 
asake  Henry  Merry  responsible  criminally,  but  it  is  other- 
wise in  a  civil  action*    It  is  dear,  therefore,  that  the  test 
of  thi  plaintiffs  being  liable  on  ah  indictment  is  not  the 
true  one*  •  [PatUmm  J.  In  Raphael*.  Goodman  (4»),  where 
n  plea  to  an  action  on  an  indemnity  bond  given  to  a  'sheriff, 
stated  that  it  was  obtained  by  the  sheriff  and  others  in  coU 
Ittttoo  wish  him  by  fraud- and  covin,  and  the  proof  wtfsthbt 
the  fand  wan  obtained  by  the  fraud  of  the  sheriff's  officer, 
the  plea  was  held  to  be  good,  which  shews  that  a  party  is 
responsible  chilly  for  fraud  committed  by  his  agent]   That 
is  so,  and  constantly  in  civil  pleadings  parties  are  charged 
wkh  "  fraudulently  obtaining"  fitc.,  the  effect  of  which  is 
not  to  charge  such  a  fraud  a*  amounts  to  a  crime,  tat 
merely  such  a* .would  defeat  a  civil  right.     Uncock*  v; 
Jones  (&) :  is  not  relied  on  as  a  ease  expressly  in  point,  but 

(a)  3  N.  &  P.  547.  (*)  Moo.  &  Malk.  369. 


v. 
Chapman. 


Chapman. 
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18*9.        it  shews  the  opinion  of  Bayley  J.  that  the  defence  of  the 
M  escape  having  been  occasioned  by  the  fraud  of  the  party 

v.  really  interested   was  open  on  the  general  issue,  and  that 

the  concurrence  of  the  plaintiff  in  the  fraud  need  not  be 
shewn.  The  case  was  entirely  for  the  jury,  whether  the 
plaintiffs  concurred  in  the  fraud  practised  by  UnderhiU  or 

not-  Cur.  adv.  vuli. 

Lord  Denman  C.J.  delivered  the  judgment  of  the  Court 
at  the  sittings  in  banc  after  last  Trinity  Term  (a).  The 
facts  in  this  case  are  so  plain,  and  shew  the  nature  of  the 
transaction  so  clearly,  that  no  one  who  attends  to  them 
can  doubt  that  the  whole  was  a  trick  and  contrivance  on 
the  part  of  UnderhiU  to  fix  the  marshal  with  an  escape. 

The  question  is,  whether  the  acts  of  UnderhiU  were  the 
acts  of  the  plaintiffs.  (His  lordship  then  stated  the  facts.) 
The  plaintiffs  in  this  action  adopt  the  act  of  UnderhiU  in 
so  procuring  the  writ,  for  they  go  ou  to  declare  and  prose- 
cute the  suit,  and  it  surely  was  a  question  for  the  jury 
whether  they  did  not  by  such  adoption  make  themselves 
parties  to  the  whole  of  Underhiir*  trick  and  contrivance. 
Two  letters  were  in  evidence,  one  of  the  10th  of  March, 
1837,  from  Wright  to  one  of  the  plaintiffs,  the  other  the 
answer  on  the  24th  of  March.  The  defendant  wished  to 
infer  from  them  that  UnderhiU  was  the  party  really  inte- 
rested in  the  judgment  obtained  by  the  plaintiffs;  but  on 
attending  to  the  language  of  them,  although  they  shew  an 
intimate  connection  between  Lefevre  and  the  plaintiffs, 
their  direct  reference  is  not  to  that  judgment,  but  to  a 
threatened  arrest  on  the  bill  held  by  Lefevre,  and  on  which 
the  arrest  in  August  afterwards  took  place.  But  the  cir- 
cumstances under  which,  and  the  persons  by  whom  the  writ 
in  this  action  was  sued  out,  form  adequate  ground  for 
charging  the  plaintiffs  with  collusion  and  trick,  and  surely 
the  jury  might  well  bold  that  they  were  parties  to  it. 

Rule  absolute. 

(a)  June  13th. 
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Kcltyt  on  a  previous  day  in  this  term,  having  obtained  jagg, 

a  rule  nisi  to  shew  cause  why  judgment  turn  obstunt*  v+-  l*JP*l-r%J* 

roftcto  should  not  be  given  for  the  plaintiffs  on  the  fourth  "*T 

plea,  CM*?***. 

Sir  J.  Campbell  A.  G.  and  Peteradorf  now  shewed  cause* 
This  plea  having  been  found  for  the  defendant,  the  allega- 
tions in  it  must  now  be  taken  to  have  been  sufficiently  proved. 
The  action  is  for  an  escape,  which  the  plaintiffs  themselves 
promoted;  and,  if  this  rule  be  made  absolute,  it  would  en- 
able the  plaintiffs  to  take  advantage  of  their  own  wrong. 
The  plea  distinctly  avers  a  conspiracy  on  the  part  of  the 
plaintiffs;  and  though  it  is  admitted  that  Wright  was  out 
of  the  rules,  yet  it  is  distinctly  alleged  that  he  was  about  to 
return,  when  he  was  illegally  detained  till  this  action  had 
been  commenced*  The  marshal  had  no  knowledge  of  the 
.escape,  and  it  U  shewn  in  the  plea  that  Wright  was  imme- 
diately brought  back,  and  has  ever  since  been  in  custody, 
so  that  the  plaintiffs  have  sustained  no  injury.  It  may  be 
urged  that  the  plea  admits  an  escape,  but  it  is  not  such  an 
escape  as  will  give  the  plaintiffs  a  right  of  action.  Escapes 
are  of  three  kinds:  1st.  Where  a  prisoner  is  enlarged  by 
the  act  of  God  or  the  king's  enemies;  2d.  Voluntary; 
3d.  Negligent  In  the  first  case  the  law  does  not  bold 
the  sheriff  responsible,  and  there  is  no  pretence  for 
saying  that  the  sheriff  wilfully  allowed  Wright  to  go  at 
large,  but  they  charge  the  marshal  with  what  is  in  lav  a 
negligent  escape.  But  the  law  does  not  make  the  marshal 
liable  for  a  negligent  escape,  if  the  prisoner  be  retaken  on 
fresh  pursuit,  or  if  he  is  again  in  custody  at  the  time  that 
the  action  against  the  sheriff  is  commenced.  If  a  mob  (a) 
breaks  into  a  gaol  and  liberates  the  prisoners  confined  there, 
this  is  as  much  a  negligent  escape  as  when  a  prisoner 
having  the  benefit  of  the  rules  has  gone  beyond  them ; 
but  the  law  is  not  so  unreasonable  as  to  say,  that,  if  the 

(a)  See  Cro.  Jac.  419 ;  Elliott  v.  Duke  of  Norfolk,  4  T.  R.  789. 
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1839.  prisoners  are.  brought  back  oil  fresh  pursuit  or  other- 
wise, or  voluntarily  return,  the  gaoler  shall  be  liable  in 
damages  to  a  plaintiff  who  has  sustained  no  injury.  In 
Ridgway**  case  (a),  it  was  affirmed  by  the  whole  Court, 
that  if  a  prisoner  in  execution  be  retaken  upon  fresh  pur- 
suit before  action  brought  the  sheriff  is  excused ;  and  what 
difference  does  it  make,  whether  a  prisoner  be  taken  in 
recenti  insecutione  or  voluntarily  return  ?  Here  it  is  ex- 
pressly averred  that  the  prisoner  wonM  have  returned  if  the 
plaintiffs  had  not  prevented  him*  Suppose  the  case  of  an 
involuntary  escape,  where  a  prisoner  has  got  at  large  un- 
known to  the  sheriff,  and  the  sheriff  is  making  fresh  pur- 
suit, and  is  on  the  point  of  seising  bis  prisoner,  when  the 
plaintiff  forcibly  interferes  and  prevents  his  making  the 
arrest,  and  then  in  an  action  brought  for  the  escape  the 
sheriff  pleads  the  circumstances  specially,  as  he  has  done 
here,  can  it  be  supposed  that  the  action  would  lie  ?  The 
plaintiff  might  in  thit  case  urge,  as  is  urged^Me,  that  the 
plea  admits  an  escape  on  the  face  of  it,— and^nt  would, — 
but  not  such  an  escape  as  would  give  a  cause  of  action. 
Whether  the  recaption  be  prevented  by  violence  or  fraud  is 
immaterial.  The  voluntary  return  of  the  prisoner  before 
action,  has  in  several  eases  been  held  to  be  an  equivalent  Co 
a  retaking  on  fresh  pursuit.  This  is  recognized  in  BonafouB 
v.  Walker  (d),  and  in  Chambers  v.  Gambier{e).  And  in 
Chambers  v;  Jenes  (d),  Lord  Ellenborough  C.  J*  laid  down 
that*  for  die  purpose  of  defence,  a  recaption  or  a  return  are 
the  same  fa  effect.  It  is  clear  that  it  is  a  good  defence  in 
an  actioo  for  an  escape,  to  shew  that  the  escape  was  by  the 
fraud  *nd  contrivance  of  the  pfemtiff;  Hiscocks  v.  Jones  (*). 
And  if  that  is  so,  should  it  not  be  equally  a  good  defence 
to  shew  that  what  would  have  been  a  good  answer  to  the 
action  has  been  prevented  by  the  fraud  of  the  plaintiff  him- 
self.   It  may  be  said  that  in  this  case  the  escape  was  with- 

(a)  3  Rep.  52  a.  (d)  11  East,  406. 

(6)  2  T.  R.  196.  (e)  1  Moo.  &  Maik.  269. 

(c)  2  Com.  654. 
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qu*  the  coutriaapca  of  the  plaintiff.  Wright  wzs  already 
c*it  of.  the  rate*  when  lie  was  seized,— -and  so  far  there  was 
ap  escape* — but,  when  the  escape  is  not  voluntary,  in  order 
to,  constitute  a  good  causa  of  action,  the  prisoner  should 
he  out  of  custody  at  the  time  the  action  against  the  marshal 
was  commenced,  and  if  that  k  produced  by  the  fraud  of 
the  plaintiffs,  it  is  the  same  as  if  the  escape  bad  been 
tbroMgb  their  fraud.  Besides,  it  is  expressly  alleged  that 
the  arrest  was  unlawful.  Taking  the  whole  plea  together, 
itis  cleajly  good,  if  two  propositions  sue  admitted,— 1st, 
that  no  action  could  have  been  maintained*  if  the  priaoner 
bad  returned  before  action  brought;  and  2d,  that,  if  the 
escape  had  been  effected  by  the  contrivance  of  the  plaintiff, 
that  also  would  have  been  a  bar  to  the. action.  The  mo? 
meat  an  escape  is  made,  the  plaintiff  has  an  inchoate  right 
of  action,  which  is  perfected  by  the  absence  of  the  priaoner 
at  die  time  of  the  commencement  of  the  action,  and  in  this 
instance  that  inchoate  right  was  only  completed  by  the 
wrongful  contrivance  of  the  plaintiffs  themselves. 
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Maaair 

9. 

Chapiuv. 


Kelly  and  Ogle*  contri, ,  It  is  admitted  on  this  record 
that  the  plaintiffs  bad  a  perfect,  and  not  an  inchoate  right 
of  action.  The  declaration  alleges  a  judgment  recovered* 
and  execution  thereupon;  that  Wright  was  in  custody 
upon  that  execution,  and  by  the  negligence. of  the  Marshal 
escaped.  It  is  true  that,  if  Wright  had  returned  before 
action  brought,  that  might  have  been  pleaded  by  way  of 
excuse,  but  that  is  all.  In  the  notes  to  Jones  v.  Pope  (a)  it 
is  said,  "  If  the  sheriff,  where  the  escape  is  a  negligent  onew 
retake  upon  fresh  pursuit,  before  an  action  is  brought  for  the 
escape*  he  shall  be  excused  (a);"  and  again,  "  With  respect 
to  t  what  shall  constitute  an  escape,  it  has  been  adjudged 
that,  if  a  person  taken  in  execution  is  at  large  for  ever  so 
short  a  time,  as  well  before  as  after  the  return  of  the  writ, 
it  is  an  escape.1'     So  that  there  is  at  that  moment  a  perfect 


vol.  in. 


(o)  1  Wms.  Sound.  35,  n.(l). 
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cause  of  action,  but  defeasible  by  the  recaption  or  return 
of  the  prisoner.  Here  this  plea  does  not  pretend  that  the 
plaintiff  had  anything  to  do  with  the  escape,  or  that  it  was 
by  his  contrivance :  and  what  answer  is  it  to  a  plaintiff, 
who  has  a  perfect  cause  of  action,  to  say  that  something 
might,  but  did  not,  occur,  that  would  have  operated  as  an 
excuse  ?  Even  supposing  that  the  plaintiffs  bad  prevented 
the  return  of  Wright,  and  that  this  was  sufficiently  alleged 
in  the  plea,  still  there  is  no  authority  to  shew  that  that 
would  be  any  answer  to  the  present  action.  It  might  be 
ground  for  a  cross  action,  or,  if  considered  as  a  conspiracy, 
it  might  be  perhaps  occasion  for  an  indictment.  At  any 
rate,  to  constitute  a  defence  at  all,  it  must  be  distinctly 
alleged  that  Wright  would  have  returned  in  time  but  for 
the  act  of  the  plaintiff,  and  that  that  alone  prevented  him. 
Here  it  is  consistent  with  the  plea,  that  Wright  would  not 
have  returned  for  a  week  or  a  month,  or  at  all ;  for  all  that 
is  alleged  is,  that "  while  Wright  intended  and  was  about  to 
return," 

The  second  allegation  is,  that  "  had  not  Wright  been  so 
collusively  and  illegally  arrested  and  detained,  he  could  have 
returned  before  the  commencement  of  this  suit."  No 
doubt  he  could ;  but  the  question  is,  whether  he  would; 
and  that  is  what  the  defendant  ought  to  have  shewn. 
[Pattcson  J.  The  conspiracy  is  very  vaguely  alleged; 
"  fraudulently  and  covinously  combined  and  conspired,  &c. 
to  cause  Wright  to  be  taken  and  arrested,"  are  the  words 
of  the  plea.  To  raise  such  a  defence  as  the  defendant 
wishes  to  set  up,  should  not  the  averment  have  been  that 
the  plaintiffs  conspired  to  detain  Wright  for  a  given  pur- 
pose?] The  conspiracy  to  arrest  could  have  been  no  injury 
to  the  defendant;  the  arresting  him,  in  order  to  detain  him 
till  this  action  was  commenced,  might  have  been.  [Cole- 
ridge J.  Is  it  not  consistent  with  all  that  is  shewn  in  the 
plea,  that  Wright  may  have  been  arrested  by  Lefevre  and 
kept  for  a  day,  and  then  that  of  his  own  accord  he  stayed 
out  longer  ?]     Certainly. 
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Lord  Den  man  C.  J. — The  wrong  would  be  the  with-  1839. 

drawing  Wright  to  some  place  where  he  might  be  arrested  ^T*-^ 

with  the  view  of  detaining  him  such  a  length  of  time  as  to  v. 

enable  the  plaintiffs  to  commence  this  action.    Where  is  Chapmak. 
there  such  an  averment  in  the  plea,  or  anything  like  it? 
The  plea  is  very  imperfect,  and  does  not  answer  the  action* 

Patteson,  Williams  and  Coleridge  Js.  concurred. 

Rule  absolute. 


The  Qussn  v.  The  Mayor,  Aldermen  and  Burgesses  of 

the  County  of  the  Borough  of  Carmarthen.  Monday, 

November  4th. 

A  RULE  bad  been  obtained  calling  upon  the  defendants  to  A  person  re- 
shew  cause  why  a  mandamus  should  not  issue,  commanding  ?JJv  'w^6! 
them  to  execute  a  bond  to  secure  to  Mr.  John  Williams  an  c.76,  from  the 
annuity  of  66/.  13*.  4rf.,  by  way  of  compensation  for  his  ^  ^0m|jJJ. 
loss  of  the  office  of  clerk  to  the  magistrates  of  the  county  trates  of  a  bo- 
of  the  borough  of  Carmarthen.  has  been  re- 

Id  r.  Williams,  in  his  affidavit  upon  which  the  rule  was  cognized  and 

.  paid  by  the 

obtained,  stated  that,  at  the  time  of  the  passing  of  5  &  6  corporation, 

WW.  4,  c.  76,  he  was,  and  had  been  for  many  years  previ-  ^nd^tion 
ously,  clerk  to  the  magistrates  of  the  borough,  under  an  ap-  under  sect.  66, 
pointment  of  the  corporation  of  that  borough  in  1796;  that  *8  noU8uCn  *(•? 
he  believed  he  held  his  office  during  good  behaviour;  that  fice  mentioned 
he  had  continued  to  hold  such  office  and  to  act  in  it,  not-  charter, 
withstanding  many   political   changes  in  the  corporation, 
until  deprived  under  the  above  statute,  in  May,  1856;  that 
his  salary,  which  had  always  been  paid  him  by  the  cham- 
berlain of  the  corporation,  was  originally  40/.  a  year,  but 
that  some  years  ago,  at  the  request  of  several  members  of 
the  corporation,  he  consented  to  receive  the  reduced  salary 
of  20/.  a  year;  that  he  was  also  entitled  to  certain  fees  of 
office ;  that,  the  council  of  the  borough  having  refused  him 

D2 
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1839.  compensation,  he  had  appealed  to  the  Lords  of  the  Trea* 

v-^v^  sury,  who,  in  May,  1837,  determined  that  be  was  entitled 

TtaQuEBu  loanannuityof  66/.  ^.^ 

The  Major,  The  town  clerk  made  an  affidavit  in  answer,  which  stated 
Carmarthen,  that  he  had  searched  the  books  and  muniments  of  the  cor- 
poration, and  that  they  did  not  contain  any  entry  of  the 
appointment  of  Williams  to  be  clerk  to  the  magistrates ; 
and  that  in  the  charter  of  confirmation  of  the  borough, 
dated  the  27th  July,  1764,  which  was  in  operation  op  to 
the  time  of  the  passing  of  4  8c  6  Will.  4,  c.  76,  there  was 
no  mention  made  of  any  such  office  as  that  of  clerk  to  the 
magistrates.  The  following  entries  in  the  corporation 
books  were  also  set  out : — "  Be  it  remembered,  the  25th 
January,  1810,  ordered,  that  Mr.  John  Williams  be  em- 
ployed as  one  of  the  attornies  of  the  corporation,  in  con- 
junction with  the  other  professional  gentleman  already  ap- 
pointed." "Be  it  remembered,  the  26th  October,  1810, 
ordered,  that  40/.  be  allowed  to  Mr.  John  Williams  as  clerk 
to  the  magistrates,  instead  of  20/."  By  another  entry, 
dated  the  4th  October,  1819,  it  appeared  that  several  re- 
ductions  were  ordered  in  die  salaries  paid  to  the  corpora- 
tion officers,  and  as  to  "the  justices'  clerk  20/.M 

Sir  J.  Campbell  A.G.  shewed  cause.  The  office  of  Mr. 
Williams  was  not  a  corporate  office,  so  as  to  be  the  subject 
of  compensation  within  5  &  6  Will.  4,  c.  76,  s.  66;  and  he 
has  not  been  deprived  of  the  office,  for  he  merely  ceases  to 
enjoy  it  because  the  borough  justices  have  ceased  to  exist. 
In  Rex  v.  Bridgewater(a),  where  the  Court  held  Mr.  Trevor 
entitled  to  compensation  in  respect  of  his  situation  as  clerk 
to  the  borough  justices,  he  filled  that  situation  as  incidental 
to  the  office  of  common  cleric,  which  was  undoubtedly 
a  corporate  office.  In  Ex  parte  Harvey  (b)  it  was  held 
that  the  office  of  assistant  chamberlain  was  not  a  corporate 

(a)  6  A.  &  E.  339 ;  S.  C.  1  N.         (b),  3  N.  &  P.  159. 
It  P.  466. 
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office;  Lord  Denmau  C.  J.  observing,  "  It  is  just  as  if  the  1830. 
corporation  bad  recommended  any  attorney  they  might  _,  Q  t 
have  employed  to  take  in  an  additional  clerk/'     Yet  the  v. 

claim  of  Mr.  Harvey  in  that  case  seems  to  have  been  more        gc  j$or> 
plausible  than  the  claim  af  Mr.  Williams,  for  Mr.  Harvey  Carmabthek. 
was  appointed  and  paid  by  the  corporation. 

E.  Vm  Williams,  contrsL  It  appears  that  Mr.  Williams 
was  appointed  by  the  corporation  in  1796,  though  not  in 
writing,  and  that  his  salary  has  been  always  paid  by  their 
officer,  the  chamberlain,  and  that  he  accepted  the  reduced 
salary  at  the  request  of  members  of  the  corporation.  [Pat- 
teson  J.  Is  there  such  an  officer  as  that  of  clerk  to  the  ma- 
gistrates in  the  charter?]  There  ia  not;  but,  if  officers 
who  aire  in  the  charter  require  a  deputy,  they  may  appoint 
one:  every  thing  that  is  necessary  to  the  enjoyment  of  a 
grant  k  an  incident  implied ;  Com,  Dig.  Courts  (P  4)  (a), 
If  a  court  of  quarter  sessions  be  granted  to  a  borough,  a 
clerk  of  the  peace  may  be  appointed  as  of  course.  In  Hex 
v.  Bridgewater(b)  the  office  for  which  compensation  was 
awarded  was  not  in  -the  charter;  yet  it  was  treated  as  a 
borough  office  by  both  Lord  DenmanCJ.  and  Coleridge  J. 
There  the  office  was  merely  ancillary  to  another  office ;  here 
the  office  is  necessary  for  the  proper  conduct  of  the  corpo- 
ration affairs.  In  JEfc  parte  Harvey  (c)  the  applicant  was  a 
mere  deputy,  and  his  situation  was  discontinued  after  the 
passing  of  5  &  6  WilL  4,  c.  76 :  the  office  of  the  present 
applicant  is  so  obviously  indispensable  to  the  borough  jus- 
tices, that  it  is  expressly  required  to  be  kept  up  by  sect.  102 
of  the  act,  and  is  now  at  all  events  a  corporation  office. 
•'  ■ 

Lord  Den  man  C.J.r-*I  think  the  Lords  of  the  Treasury 
have  decided  rightly; ''  This  case  is  not  distinguishable  from 
Rex  v.  Bridgewater  (£),  and  it  is  distinguishable  from  Ex 

(a)  And  see  Ba<\  Ahr.  Courts  (E).  (r)  3  N.  &  P.  109. 

(6)  6  A.  &E,  330J  S.C.  1  N.  &  P.  466. 
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1839.        parte  Harvey  (a).    The  office  of  the  applicant  was  of  pub- 

Tr"*X^^      Uc  importance,  and  he  was  recognised  and  paid  by  the  cor- 

o.  poration. 

The  Mayor, 
fccof 
Carmarthen.      Patteson  J. — This  case  is  not  distinguishable  from 

Rex  v.  Bridgewater  (6).    The  office  was  still  an  office, 

though  not  in  the  charter. 

Williams  and  Coleridge,  Js.  concurred. 

Rule  absolute. 
(a)  3  N.  &  P.  159.  (ft)  6  A.  &  E.  839;  S.C.  1  N.  fr  P.  466. 


Saturday,  The  Queen  v.  The  Inhabitants  of  Burslem. 

November  9th. 

Where  the  UPON  an  appeal  against  an  order  of  two  justices,  for  the 
Eoun^appren-  removal  of  William,  Rogers  from  the  parish  of  Burslem,  in 

tice  to  his        ^e  county  of  Stafford,  to  the  parish  of  Newport  in  the 

father-in-law, 

and  resided      county  of  Salop,  the  Staffordshire  quarter  sessions  quashed 

rinththe^nden-  the  order>  8ubJect  to  the  opinion  of  the  Court  upon  the 
tures,  a  settle-  following  case  : 

Sthough^he  '  The  pauper  is  the  illegitimate  son  of  Susannah  Rogers, 
pauper  never  and  was  born  in  the  parish  of  Newport  about  the  year 
master  at  his  1826.  Some  years  after  the  pauper's  birth,  bis  mother 
trade,  or  was  married  Thomas  Lainton,  a  bricklayer,  residing  in  the  pa- 
him.  rish  of  Burslem. 

By  indenture,  bearing  date  September  13th,  1830,  ex- 
pressed to  be  made  between  the  pauper  and  his  mother  of 
the  first  part,  the  said  Thomas  Lainton  of  the  second  part, 
the  Res.  William  Sandford,  minister  of  Newport,  Thomas 
Blakeman  and  Thomas  Collier,  churchwardens  of  the  said 
parish  of  Newport,  of  the  third  part,  it  was  witnessed  that 
the  said  pauper,  as  well  by  the  consent  of  his  mother  as  of 
the  minister,  head  schoolmaster,  and  churchwardens  of 
Newport,  and  of  five  other  persons  of  the  town  of  New- 
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port,  elected  fox  setting  forth  three  bays  apprentice!  with        1899. 

the  charity  money  left  for  that  purpose  by  Mrs,  Hannah 

Perks,  deceased,  did  bind  himself  apprentice  to  the  said 

Thomas  Lainton  in  consideration  of  the  sum  of  6/.  lfc.  Qd.  InhMtanx*  of 

paid  by  the  said  William  Sandford,  Thomas  Blakeman  and 

Thomas  Collier,  and  the  said  Lainton  did  thereby,  amongst 

other  things,  covenant  to  teach,  inform  and  instruct,  or 

cause  to  be  taught  or  informed  and  instructed,  the  pauper, 

in  the  art,  trade  or  profession  of  a  bricklayer,  and  during 

the  whole  time  to  provide  and  allow  the  pauper  meat, 

drink,  washing,  lodging,  and  apparel,  and  to  provide  him 

with  two  suits  of  clothes  and  other  apparel  at  the  end  of 

the  term.     This  indenture  was  duly  executed. 

From  the  time  of  the  marriage  of  the  pauper's  mother  to 
the  date  of  the  indenture  the  pauper  lived  with  and  was  main- 
tained by  her  and  her  husband,  and  after  the  binding  and 
during  the  whole  term  of  his  apprenticeship  the  pauper 
continued  to  live  with  them.  Pauper  never  served  Lainton 
for  a  single  d^y  during  the  apprenticeship  at  the  trade  of  a 
hfickltyer,  nor  was  he  ever  by  ai\y  one  instructed  in  nor 
did  be  ever  work  at  such  trade,  but,  both  before  and  after 
the  binding,  was  in  the  habit  of  workiqg  at  odd  jobs  about 
Lainton  s  house  wherever  he  liked. 

During  the  period  of  apprenticeship  he  worked  under 
contracts  of  hiring,  entered  into  with  his  master's  consent, 
with  various  persons  in  the  said  parish  of  Burslem,  at  the 
trade  of  a  potter,  paying  to  Thomas  Lainton  a  portion  of 
his  wages  for  maintenance,  and  disposing  of  the  rest  as  he 
thought  proper. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  facts  disclosed  established  an  inhabitancy  in  the  parish 
of  Burslem  sufficient  to  confer  a  settlement  in  that  parish. 
If  the  Court  should  be  of  opinion  that  such  facts  did  esta- 
blish an  inhabitancy  sufficient  to  confer  a  settlement  in 
Burslem,  the  order  of  sessions  was  to  be  confirmed :  but,  if 
the  Court  should  be  of  a  contrary  opinion,  the  order  of 
sessions  was  to  be  quashed. 
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1839.  Whately  and  Godson  in  support  of  the  order  of  sessions. 

The  question  in  this  case  is,  whether  the  pauper  was  not 


The  Quebh 


Inhabitants  of 
Buhslbm. 


v.  settled  in  Burslem  by  a  binding  and  inhabitation  there. 

The  3  W.SfM.  c.l  1 ,  s.  8,  enacts  "  that  if  any  person  shafts 
be  bound  apprentice  by  indenture,  and  inhabit  in  any  parish, 
such  binding  and  inhabitation  shall  be  adjudged  a  good 
settlement."  As  the  case  finds  that  there  was  both  a  bind- 
ing and  inhabitation,  the  terms  of  the  statute  are  complied 
with.  It  is  sought  however  to  add  another  condition,  viz. 
service  under  the  indenture;  but  this  is  not  necessary :  Rex 
v.  C/uzrles  (a),  Rex  v.  Linkinhome  (6),  Rex  v.  Banbury  (c). 
In  Rex  v.  Linkinhome  (b),  Parke  B.  observed,  "  the  dictum 
that  service  is  one  of  the  essential  requisites  to  confer 
a  settlement  cannot  be  supported."  Rex  v.  Ilkeston  (d)  is 
distinguishable.  There  the  pauper,  through  the  indul- 
gence of  his  master,  slept  in  a  parish  different  from  his  mas* 
ter's,  and  in  no  way  connected  with  the  duties  of  his  ap- 
prenticeship; and  the  Court  held  that,  as  the  inhabitation 
must  be  in  the  character  of  an  apprentice,  sleeping  in  a  dif- 
ferent parish  by  the  mere  indulgence  of  the  master  did  not 
bring  the  case  within  the  statute.  By  entering  into  inden- 
tures the  master  entails  certain  duties  upon  himself,  and  is 
punishable  if  he  fails  to  perform  them;  but  non-perform- 
ance does  not  make  the  contract  void,  and  the  punishment 
ought  not  to  fall  on  the  pauper  twenty  or  thirty  years  after. 

K  Lee  and  Yardley,  contra.  There  is  no  case  precisely 
similar  to  the  present ;  but  in  every  case  there  has  been 
some  service  under  the  indenture.  In  Rex  v.  Linkinhome  (b) 
the  pauper  first  of  all  served  his  master  till  he  failed,  and 
then,  when  he  returned  to  his  master,  although  he  performed 
no  actual  service,  it  was  because  he  was  ill  and  disabled; 
but,  as  the  master  supported  him,  it  was  a  constructive 
service.    In  Rex  v.  St.  Mary  Bredin  (e),  Bayley  J.  said, 

(a)  3  Burr.  S.  C.  706.  (d)  4  B.  &  C.  64 ;  S.C.  6  D. & 

(b)  3  B.  &  Ad.  413.  R.  64. 

(c)  3  B.  &  Ad.  706.  (e)  2  B.  &  Aid.  58g. 
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"  It  has  been  truly  seated  tkat  tbe  words  of  the  statute  are         1899. 
only  €  such  binding  and  inhabitation/    But  I  apprehend  that    J^T*' 
the  service  of  the  apprentice  is  one  of'  tbe  essential  requt-  Vt 

sites  to  give  a  settlement  of  this  sort"  According  to  the  In^^°f 
argument  on  the  other  side,  an  ^habitation  in  any  parish 
would  be  sufficient:  but  Rex  v.  Ilkeston  (a)  andifcr  v. 
Barmby  in  the  Marsh  (A)  shew  that  this  is  not  so,  and  that, 
unless  the  inhabitation  be  as  an  apprentice,  no  settlement 
is  gained.  In  Rex  v.  Linkinhorne  (c)  and  Rex  v*  Baft- 
bury  (d)  tbe'  master  still  exercised  authority  over  the  pau- 
per ;  the  relation  therefore  of  master  and  apprentice  ex- 
isted. But  in  thtf  present  case' the  pauper  was  serving 
different  persons  inf  the  parish  without,  as  it  appears,  being 
assignecfto  them  by  his  master :  it  is  clear,  therefore,  that 
his  inhabitation  was  not  in  furtherance  of  the  objects  of  the 
apprenticeship,  but  under  the  contract  of  hiring:  Rex  v. 
Whitchurch  (e),  Rex  v.  Skipton(f).  It  is  submitted  that 
the  whole  currenVof  cases;  down  to  Rex  v.  Sandhurst  (g),  t 

shews  that  service  of  some  kind,  actual  or  constructive,  is  / 

necessary  to  confer  a  settlement  under  an  indenture  of  ap- 
prenticeship. A 

Lord  Dbn  man  C.  J.— I  am  unable  to  distinguish  this 
case  from  Rexcv.  Linkinhorne{c). . 

Patteson  J. — I  do  not  see  how  there  can  be  a  doubt, 
where  there  has  been  a  valid  binding  and  a  residence  with 
the  master. 

Williams  and  Coleridge  Js,  concurred. 

Order  of  Sessions  confirmed. . 

(a)  4  B.  fe  C.  64;  S.  C.  6  D.  &  (c)  1  B.  &  C.  574;  &  C.  *  iJ. 
R.  64.  ft  R.  845. 

(6)  7  East,  881.  (/)  8  B.  &  C.  88 ;  S.  C.  2  Mann. 

(c)  3  B.  &  Ad.  413.  &  R.  2 17. 

00  3  B.  &  Ad.  706.  (g)  6  A.  &  B.  130;  S.C.  1  N. 

&  P.  296. 


42  CASES  IK  THE  QUEEN'S  BENCH, 

1839. 


(9}*2S7 


r^ry  /"£  7  J**  The  Queen  v.  The  Justices  of  Sussex  (a). 

Vhew  the       PeTERSDORFF,  in  Trinity  term  last,  had  obtained  a 

statement  of 

grounds  of  ap-  rule  calling  on  the  defendants  to  shew  cause  why  a  writ  of 

P**| set  UP£  mandamus  should  not  issue  to  them,  commanding  them  to 
paying  rates  m  enter  continuances  upon  an  appeal  of  the  parish  of  Car- 
year  1830  in  'halt011  against  an  order  for  the  removal  of  Henry  Gilbert, 
respect  of  a  and  to  hear  and  determine  the  same. 
T.:— Held,  I*  appeared  by  the  affidavits  that  an  order  of  removal  bad 
that,  as  the  oeen  made  upon  the  parish  of  Carshalton,  who  gave  notice 
\|  landlord  was  of  appeal,  and  stated  the  following  grounds  of  appeal: — 

ffl!c7ofethe  "  That  tbe  gaid  H-  GMert  did  not  aaluirc  a  settlement  in 
settlement  was  the  parish  of  Carshalton  by  living  in  the  service  of  Thomas 
inadmissible.     ^^  ReynoJdSy  Esq#  for  |he  period  of  two  yeare#  at  the 

wages  of  9.01.,  payable  half-yearly,  as  stated  and  set  forth 
in  the  examination  of  tbe  said  Henry  Gilbert,  upon  which 
such  order  of  removal  was  grounded;  and  secondly,  that 
subsequent  to  the  said  Henry  Gilbert  leaving  the  service  of 
the  said  Thomas  F.  Reynolds,  he  the  said  Henry  Gilbert 
acquired_§LSi4ikmenl  in  Hit  parish  of  Ticehurst,  in  the 
county  of  Sussex,  by  having  in  or  about  the  year  1830  paid 
parochial  taxes  for  and  in  respect  of  a  certain  tenement 
in  the  aforesaid  parish  of  Ticehurst,  rented  by  the  said 
Henry  Gilbert  at  the  sum  of  15/.  a  year,  for  the  term  ol 
one_jrimle  year,  and  occjjpied  by  him  under  such  hiring 
for  more  than  tbe  said  term  of  one  year,  the  rent  for  the 
same  to  the  amount  of  10/.  having  been  paid  by  the  said 
Henry  Gilbert:9 

At  the  hearing  of  the  appeal  at  tbe  Sussex  quarter  ses- 
sions, Easter,  1S39,  the  appellants  admitted  the  settlement 
in  their  parish,  but  proposed  to  prove  a  subsequent  settle- 
ment in  Ticehurst  parish,  by  renting  a  tenement.  The 
respondents  objected  that  tbe  grounds  of  appeal  were  stated 
too  generally  to  allow  of  this  settlement  being  set  up,  as 

(a)  Decided  in  Hilary  term,  1840,  (Jan.  16tb). 
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neither  the  name  of  the  landlord  nor  the  locality  of  the 
tenement  was  stated.  The  sessions  were  of  this  opinion, 
and  dismissed  the  appeal. 

Tyndale,  in  support  of  the  order  of  sessions.  Unless  the 
name  of  the  landlord  and  the  locality  of  the  tenement  are 
given  in  the  grounds  of  appeal,  no  sufficient  information  is 
afforded  to  the  respondent  parish,  so  as  to  give  them  the 
opportunity  of  inquiring  into  the  truth  of  the  settlement 
relied  upon.  In  Reg.  v.  The  Justices  of  Derbyshire  (a), 
where  the  grounds  of  appeal  set  up  a  settlement  by  hiring 
and  service,  but  omitted  the  date  and  the  name  of  the  mas- 
ter, the  Court  held  that  the  omission  was  fatal.  (He  was 
then  stopped  by  the  Court) 

Petersdorff,  contrsL    The  terms,  in  which  the  settlement 
is  described  in  the  grounds  of  appeal,  clearly  point  out  the 
case  intended  to  be  set  up.    The  test  adopted  as  to  the 
statement  of  the  grounds  of  appeal  to  be  given  under  sec- 
tion 81  of  4  4  5  Will.  4,  c.  76,  is,  whether  sufficient  infor- 
mation is  given  to  the  respondent  parish  to  enable  them  to 
inquire  into  the  truth  of  the  settlement  set  up.    Here  the 
respondents  might  have  examined  the  rate  books  of  the 
parish  of  Ticehurst  for  the  year  1 830.    [Lord  Dcnman  C.  J. 
Suppose  the  parish  were  a  metropolitan  one,  or  very  popu- 
lous as  the  township  of  Manchester,  what  clue  would  the  rate 
books  give  i    The  locality  of  the  premises  should  be  accu- 
rately described,  and  the  name  of  the  landlord  given.]     If 
minute  details  are  required,  appellants  will  be  exposed  on 
every  appeal  to  the  risk  of  a  variance.     Besides,  in  many 
agricultural  parishes  it  may  be  impossible  to  describe  a 
tenement  by  a  name,  and  in  all  cases  the  facts  are  as  easily 
to  be  learnt  by  the  respondents  as  by  the  appellants,  when 
once  the  clue  is  given  as  to  the  sort  of  settlement  .to  be 
setup* 

(a)  6  A.  &  E.  885;  B.C.  1  N.  &  P.  70S. 
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The  Queen 
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Justices  of 

Sussex. 


CASES  IN  THE  QUEEN  S  BENCH, 
Lord  Denman  C.J. — On  consideration,  I  do  uot  think 
that  a  description  of  the  tenement  by  name  or  abuttals  is 
required,  because  there  might  be  some  difficulty  in  comply- 
ing with  such  a  rule  in  all  cases,  though  as  a  matter  of 
propriety,  I  think  the  name  ought  to  be  given  wherever  it 
can.  jhave  no  Hnnht  that  thy  name  of  the  landlord  ought 
to  be  given,  for  it  is  clear  that  there  might  be  two  hirings, 
for  which  the  tenant's  name  might  appear  on  the  rate  books, 
and,  therefore,  if  the  landlord's  name  is  not  given,  the  re- 
spondents might  frequently  be  misled. 


Littledale  J.  concurred. 

'  Coleridge  J. (a) — The  precision  required  in  the  state- 
ment of  grounds  of  appeal  may  perhaps  be  different  with 
regard  to  an  agricultural  or  metropolitan  pansn.     In  the 
flatter,  the  bouse  ought  to  be  described  by  street  jnd  nuni- 
/  ber,  oTother  mode,  so  as  to  enable  the  respondents  to  dis- 
/  cover  and-nrake  "inquiries"  at  "the  place  indicated;  in  an 
I    agricultural  parish  this  could  not  well  be,  but  in  both  cases 
C  the  principle,  on  which  the  grounds  of  appeal  should  be 
framed,  is  the  same.    I  have  no  doubt  that  in  a  rural  parish 
the  name  of  the  landlord  ought  to  be  given. 


Order  of  Sessions  confirmed. 
(«)  WiliUtru  J.  was  on  the  special  commission  at  Monmouth. 


The  Queen  v.  Hawdon. 


ITie  prosecutor  THIS  was  an  indictment  for  a  conspiracy  with  a  count  in 
of  an  indict-     ...    .      m,     .    ..  .  ,  ...  .. 

ment  removed  «M.    The  indictment  was  removed  by  certiorari  into  this 

by  certiorari »  Court,  and  the  usual  recognizances  were  entered  into.    .At 

under  5  W.  &  the  trial  the  prosecutor  abandoned  the  counts  for  a  conspi- 

JW.c.  11,8.3, 

to  the  costs  of  the  counts  on  which  the  defendant  is  convicted. 
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racy,  and  the  defendant  was  found  guilty  of  a  libel.  On  the 
taxation  of  costs,  the  Master  allowed  the  prosecutor  the 
costs  of  the  counts  for  the  conspiracy  as  well  as  for  the 
libel. 

Jtrms,  in  this  termr  bad  obtained  a  rule,  calling  upon 
the  prosecutor  to  shew  cause  why  the  taxation  of  costs 
should  not  be  reviewed,  and  why  the  costs  of  the  counts 
abandoned  on  the  trial  should  not  be  disallowed,  on  the 
ground  that  by  5  fVUL  ft  Af.  c.  11,  s.3,  the  prosecutor  is 
only  entitled  to  the  costs  for  the  offence  of  which  the  de- 
fendant is  convicted. 

Alexander  now  shewed  cause,  and  admitted  that  on  in- 
quiry he  found  that  the  costs  could  only  be  claimed  on  the 
count  for  libel,  therefore 

Per  Curiam  (a). 

Rule  absolute. 

(«)  Lord  Denman  C.  J.,  Patlcson,  William  and  Coleridge  Js. 


Broadbent  v.  Ledward. 

DETINUE  by  the  treasurer  of  a    Freemasons'  Lodge  if  one  joint 

for  pictures,  the  property  of  the  society:   the  defendant  tenant  bring 

r  .  „,  .  an  action  of 

pleaded — 1.  Non  detinet;  2.  That  the  said  goods  and  detinue,  the 

chattels  were  not  nor  are  the  property  of  the  plaintiff.  the^tteru^1 

At  the  trial  before  Coleridge  J.  at  the  York  Summer  nants  should 

assizes,  1838,  the  verdict  passed  for  the  plaintiff,  but  the  c^"be° taken 

learned  judge  gave  leave  to  move  to  enter  a  verdict  for  the  on,y  °y  Plea 
.  -      .  ■      .  *  .**^  !■■•"»  abatement, 

defendant  on  the  issue  of  property,  if  the  Court  should  be 

of  opinion  that  the  second  plea  was  not  supported  by  the 

evidence  that  the  plaintiff  was  only  entitled  to  the  pictures 

jointly  with  the  other  members  of  the  lodge.     Wightman 
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having  obtained  a  rule  nisi  accordingly,  in  the  ensuing  Mi- 
chaelmas term, 

Cresswell,  Alexander  and  Tomlinson,  now  shewed  cause. 
The  real  question  is,  whether  one  of  several  joint-tenants 
may  maintain  an  action  of  detinue.  It  is  clear  that  he 
may  bring  an  action  of  tort.  [Lord  Denman  C.  J.  Can 
you  shew  detinue  to  be  an  action  of  tort?] — It  is  sub- 
mitted that  it  is  ;  the  gist  of  the  action  is  the  detainer;  not 
the  bailment  by  which  the  chattel  may  have  come  into  the 
hands  of  the  defendant.  It  is  in  fact  immaterial  how  the 
property  may  have  come  into  his  possession ;  for,  if  alleged, 
it  is  not  traversable.  Neither,  if  a  bailment  of  the  chattel 
is  averred,  is  that  traversable ;  Bro.  Ab.  title  "  Detinue  de 
Biens,"  pi.  50.  In  Bateman  v.  Elman  (a)  it  was  deter- 
mined that  the  bailment  laid  in  the  declaration  was  not  mate- 
rial, and  the  authority  of  that  case  was  expressly  recognized  in 
Gtedstone  v.  Hewitt  (b).  There  the  declaration  was  upon  a 
bailment,  to  be  redelivered  on  request,  and  in  some  measure 
therefore  the  action  arose  upon  a  contract,  but  Lord  Li/tid- 
hurst  C.  B.  said,  "  We  are  of  opinion,  that  in  the  action  of 
detinue  the  detainer  is  the  gist  of  the  action,  and  that  the  bail- 
ment is  merely  inducement."  If  so,  what  can  more  clearly 
be  an  action  of  tort  than  one,  the  gist  of  which  is,  that  the  de- 
fendant is  charged,  no  matter  by  what  title  it  came  into  his 
possession,  with  detaining  what  is  another  man's  property  ? 
Bay  ley  B.  in  giving  judgment  in  the  same  case,  says,  "  The 
action  of  detinue  is  an  action  of  wrong."  [Lord  Denman 
C.  J.  The  difficulty  is,  that  no  wrong  may  have  been  done. 
In  this  action  all  that  is  requisite  is,  to  shew  that  the  goods 
are  the  goods  of  the  plaintiff.  Where  the  defendant  has 
locked  goods  up — perhaps  from  not  knowing  who  was  the 
right  owner,  and  acted  quite  bon&  fide,  what  can  be  so 
innocent  as  his  conduct  ?  I  can  conceive  nothing  less  like 
what  I  call  a  tort.]    The  same  might  often  be  said  of  an 


(a)  Cro.  Eliz.  866. 


{b)  1C.  &J.  565. 
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action  of  trover.  [Coleridge  J.  In  detinue  yon  might  have 
waged  your  law.  Have  you  any  instance  where  that  has 
been  done  in  an  action  of  tort  ?]  That  was  an  old  distinc- 
tion between  assumpsit  and  debt,  yet  assumpsit  is  an  ac- 
tion of  contract,  though  the  judgment  is  in  damages.  But 
it  is  unnecessary  to  decide  whether  this  is  an  actiou  of  tort 
or  not.  Perhaps  it  is  more  like  what  has  been  called  an 
action  of  tort  arising  from  a  contract.  At  any  rate,  it  is 
not  an  action  of  contract,  so  that  no  technical  difficulty  can 
arise.  It  is  not  like  the  case  of  a  contract  with  the  plaintiff 
jointly  with  others.  There  the  plaintiff,  by  himself,  had  no 
right  of  action,  and,  if  he  might  sue  alone,  he  might  suc- 
ceed in  recovering  what  he  had  never  contracted  for,  or 
expected  to  receive.  In  actions  of  contract  the  doctrine  of 
nonjoinder  rests  on  variance.  [Patteson  J.  That  cannot 
be,  or  else  the  consequence  would  be  the  same  where  there 
was  a  nonjoinder  of  defendants,  as  where  all  the  plaintiffs 
did  not  join.]  And  probably  that  might  have  been  the  case 
originally.  But,  in  case  of  nonjoinder  of  defendants,  the 
Court  relaxed  the  rule,  from. the  consideration  of  the  hard- 
ship and  inconvenience  that  would  ensue  if  defendants  were 
allowed  to  set  up  such  a  defence,  while  every  principle  of 
justice  would  require  the  nonjoinder  of  plaintiffs  to  be  an 
answer  to  an  action  by  one,  who  really  had  no  right  to  sue, 
and  where  a  recovery  by  one  would  not  be  an  answer  to  ac- 
tions afterwards  brought  by  the  others.  But  that  is  not  the 
case  here.  In  Fitz.  Nat.  Bre.  9th  ed.  138,  G,  n.  (a),  it  is  said, 
'<  So  also  in  detinue  of  charters  by  two,  if  the  defendant  deli* 
vers  them  to  one  of  them,  though  out  of  Court,  he  shall  be 
excused  against  the  other,  and  so  in  dower  against  two,  who 
plead  detinue  of  charters,19  the  possesion  of  one  is  the  pos- 
session of  all  the  joint-tenants ;  and  the  defendant  is  in  no 
danger  if  be  deliver  up  the  chattel  to  any  one  of  them.  On 
the  same  ground  it  is,  that  one  of  several  joint-tenants  or 
tenants  in  common  cannot  bring  trover  against  his  fellow 
tenant;  Holliday  v.  Cam$ell(a).  And,  if  the  plaintiff  in 
(a)  1  Tl.'JL  658. 
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the  present  action  recover  by  judgment  of  law,  he  can  re* 

^  ceive  the  goods  only  as  trustee  for  the  other  members  of 

Broadbent      .  .  r„  ,     .  _      T      _,  ... 

v.  the  society.     [Lolendge  J.    Supposing  the  pictures  are  not 

Led  ward,  forthcoming,  how  will  it  be  then?  The  judgment  is  in 
the  alternative,  either  for  the  specific  chattel  detained  or  Us 
value.  The  judgment  is  not  for  damages  as  in  trover.] 
That  is  only  a  mode  of  saying  the  specific  chattel  or  da- 
mages. Value  only  means  the  value  of  his  own  share. 
[Coleridge  J.  You  may  join  debt  and  detinue,  yet  one  you 
would  say  is  an  action  of  contract,  the  other  an  action  of 
tort.]  So  also  debt  may  be  joined  with  trover.  [Patteson 
J.  Have  you  any  precedent  for  that  ?]  At  all  events,  it  is 
clear  that  in  trover  one  of  several  joint-tenants  may  have  his 
action.  In  Nelthorpe  v.  Dorrington  (a)  the  marginal  note 
is,  "  Three  joint-tenants  of  goods,  two  bring  trover :  de- 
fendant pleads  not  guilty,  and  they  recovered  for  two  parts/9 
Now  here,  it  is  true,  the  property  in  the  goods  is  specially 
put  in  issue  by  the  second  plea ;  but  before  the  new  rules  this 
might  be  done  on  the  general  issue,  so  that  the  same  point 
was  raised  in  the  case  in  Levinz  (a),  as  is  now  brought  before 
the  Court  by  the  special  plea  denying  the  property.  At  any 
rate,  the  nonjoinder  of  the  other  part  owners  could  only 
have  been  taken  advantage  of  by  plea  in  abatement.  This 
was  expressly  decided  in  Addison  v.  Overend  (6),  and  the 
numerous  cases  there  cited,  and  Lord  Ken  yon  there  quotes 
with  approbation  a  case  in  which  it  was  held  by  King  C.  J. 
"  That  if  one  tenant  in  common  of  a  personal  indivisible 
chattel  bring  trover  against  a  stranger,  if  the  stranger  doth 
not  plead  the  tenancy  in  common  in  abatement,  he  can 
have  no  benefit  of  it  in  evidence  on  the  general  issue.1  In 
Com.  Dig.  Abatement,  E.  9,  it  is  said,  "  So  if  one  joint- 
tenant  sues,  the  defendant  may  plead,  that  the  plaintiff  has 
nothing,  except  jointly  with  such  a  one,  and  in  abatement 
only?  referring  to  Cro.  Eliz.  554,  and  at  £.  10,  where  it 
is  laid  down  that  tenants  in  common  should  join  in  a  per- 

(a)  2  Lev.  113.  (6)  6  T.  R.  766,  and  see  Sedg. 

ZDorth  v.  Overend,  7  T.  R.  279. 
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sonal  action  that  concerns  their  tenements  in  common,  as 
for  detinue  of  charters,  it  appears  that  if  one  improperly 
sue  alone  the  nonjoinder  may  be  pleaded  in  abatement,  and 
abatement  only.  No  direct  authority  can  perhaps  be 
shewn,  but  in  Com.  Dig.  tit.  Pleader,  2  X.  8,  it  is  said 
"  that  the  defendant  may  plead  that  the  goods  were  delivered 
to  him  by  the  plaintiff  and  A.,  aequ&  manu,  upon  a  con- 
dition, which  he  knew  not  was  performed,  and  pray  that 
A.  may  be  garnished/'  This  is  not  exactly  in  point,  but 
it  shews  that  a  defence  of  a  similar  character  to  that  of 
nonjoinder  must  be  specially  pleaded,  because  the  non- 
joinder could  not  be  taken  advantage  of  otherwise ;  or,  at 
any  rate,  the  authorities  go  to  shew  that  it  could  only  have 
been  done  by  plea  in  abatement.  In  trover,  with  an  issue  in 
precise  words  the  same  and  the  same  evidence,  the  plaintiff 
would  have  succeeded,  and  no  reason  can  be  urged  why  a 
different  result  should  follow  where  the  action  is  in  detinue. 
It  is  not  an  action  of  contract.  As  for  the  joinder  of  deti- 
nue and  debt,  there  is  no  rule  as  to  joinder  of  actions  which 
can  in  principle  embrace  this  case  :  it  cannot  be  disputed 
now,  as  it  rests  on  too  high  authority,  but  it  probably  arose 
from  a  similarity  in  form.  There  is  a  detainer  in  both 
cases :  in  debt  it  is  said,  "  which  he  owes  to  and  unjustly 
detains  from  him ;"  and  in  detinue  the  action  generally, 
perhaps,  arises  out  of  some  bailment,  where  the  chattel  has 
afterwards  been  detained.  It  may  be  observed  too  that  in 
Mills  v.  Graham  (a)  detinue  was  brought  against  an  infant, 
which  could  not  have  been  done  had  the  action  been  one  of 
contract. 
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Broadbbht 

V. 

Ledwaid. 


Wighitnan  contnL  It  must  be  admitted  that  in  many 
points  the  action  of  detinue  is  very  similar  to  that  of  trover, 
and  that  the  gist  of  the  action  is  the  detainer,  but  there  are 
many  particulars  which  essentially  distinguish  it  from  trover 
and  other  actions  of  tort.    For  instance,  authority  has  been 


(*)  1  N.  R.  140. 
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1839.        quoted  to  shew  that  one  of  several  joint-tenants  may  sue  in 

»>^*s^/      trover,  and  it  has  been  thence  argued  that  he  may  do  so  also 
Broadbent  .  ...  . 

v,  in  detinue.     But  there  is  this  essential  difference,  that  in 

Inward.  trover  |,e  recovers  only  his  owu  proportion  of  the  da- 
mages, and  therefore  the  defendant  is  not  prejudiced  by 
being  called  on,  as  he  might  in  detinue,  where  the  judgment 
is  for  the  whole  value  of  the  chattel  in  dispute,  to  pay  the 
whole  sum  over  again.  [Patteson  J.  And  yet  even  in 
trover  it  is  pleadable  in  abatement.]  That  is  only  fair. 
The  defendant  does  not  thereby  deny  the  right  of  the  other 
joint-tenants  to  sue  him ;  he  only  says,  "  You  have  no  occa- 
sion to  burden  me  with  separate  actions ;  bring  tbem  all 
at  once.  [Lord  Denman  C.  J.  On  what  principle  would 
you  preclude  this  plaintiff  from  his  action  ?  Surely  he  has 
title  against  you,  who  have  none.]  Not  in  this  form  of 
action.  It  is  immaterial  that  the  plaintiff  might  have  suc- 
ceeded in  another  form  of  action.  The  law  does  not  allow 
him  to  proceed  in  the  action  he  has  elected  to  bring. 
[Coleridge  J.  Suppose  several  of  these  joint-tenants  were  to 
bring  several  actions  at  the  same  time ;  they  would  all  be 
entitled  to  recover  the  whole  chattel,  or  the  full  value  of  it 
I  do  not  see  how  to  avoid  the  difficulty.]  Not  only  so, 
but  even  if,  as  is  contended,  by  value  was  meant  only  the 
plaintiff's  share  of  the  value,  or  in  fact  proportional  damages 
as  in  trover,  it  would  be  possible  for  four  or  five  to  bring 
their  actions,  and  recover  their  proportion  of  the  value,  and 
afterwards  for  a  sixth  to  recover  the  specific  chattel.  All 
the  arguments  on  the  other  side  would  equally  apply  to 
actions  of  debt  or  assumpsit,  or  any  action  of  contract.  It  is 
said,  that  delivery  of  the  chattel  to  one  joint-tenant  would 
be  delivery  to  all ;  but  so  should  payment  to  one  joint- 
tenant  or  joint-contractor  be  payment  to  all.  Joint  con- 
tractors might  just  as  fairly  bring  each  his  several  action. 
[Lord  Denman  C.  J.  In  those  cases  there  are  certain  fixed 
rules  of  law  which  cannot  be  disputed.  What  we  want  you 
to  shew  is,  that  such  rules  exist  in  the  present  case.]  One 
of  several  joint-tenants  cannot  maintain  account ;  yet  it  would 
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seem  from  Com.  Dig.  tit.  Pleader,  2  X.  (\),  that  ill  some 
respects  at  least  detinue  was  on  a  similar  footing  with  ac- 
count. The  process  was  the  same  iu  both  by  stat.  25 
Edw.  c.  17-  And  there  is  one  essential  difference  between 
the  actions  of  trover  and  detinue.  In  the  one,  by  the  writ, 
A.  B.  was  attached,  in  the  other  he  was  summoned,  to 
answer  C.  D.  This  certainly  puts  it  on  a  different  footing 
from  an  action  of  tort. 
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Lord  Denman  C.  J. — In  the  absence  of  any  decided  au- 
thority on  the  point,  we  do  not  feel  ourselves  justified  in  de- 
ciding in  favour  of  the  defendant.  There  are  certainly  several 
authorities  in  the  case  of  actions  of  contract,  and  we  should 
necessarily  feel  ourselves  bound  to  follow  them  in  a  simi- 
lar case.  But  it  is  always  painful  to  find  ourselves  com- 
pelled by  the  authority  of  decided  cases  to  give  a  judgment 
which  will  not  meet  the  justice  of  the  particular  case.  In 
the  present  instance  the  defendant  can  bring  forward  no 
authority  to  support  his  position,  and  there  are  some  strong 
arguments  and  some  instances  from  analogy,  which  are  in 
favour  of  the  plaintiff,  and  therefore  I  am  of  opinion  that 
the  verdict  must  stand. 

Patteson  J. — The  rule  as  to  nonjoinder  of  plaintiffs  has 
hitherto  been  confined  to  actions  of  contract — why  T  don't 
know ;  but  it  certainly  is  not  desirable  to  extend  it. 

Williams  and  Coleridge  Js.  concurred. 

Rule  discharged. 
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1839. 
Monday,  The  Que  EN  v.  Brownlow  and  others. 

r   r  Nov.  18/A.        ~ 

90*  i.  Where  a  OIR  W.  Ht  FOZLF/fT,  in  Michaelmas  term  last,  had 
i  °uest  found"  obtaiDed  a  ry'e  °ki  *°  quash  an  inqtuaitioit  taken  on  the 
*       that  on  &c.  at  16th  June,  1838,  before  the  coroner  of  Middlesex,  upon  the 

beTng  onboard  body  of  £*&*»  BroWH. 

a  certain  steam  The  inquisition,  after  stating  the  jurors'  names  and  cbria- 
was 'then  and  tian  names  at  full  length,  proceeded  as  follows: — "  Say, 
there  being  thgt  ^  |be  14tb  june<  J83B  jn  ^  p^j^  ak0resatd4  in  the 
floated  and  na-  ...  n 

vigated  on  the  county  aforesaid,  the  said  Andrew  Brow*  being  on  board  of  a 

ha^wdth^t  ******  «team  ***  calkJ  Tk*  Ftoon*,  which  was  then  and 
a  certain  boiler  there  floating  and  being  navigated  on  the  waters  of  a  certain 
forming  part™  "¥er  called  the  itoer  Thames,  it  so  happened  that  acct?- 

of  a  sieam-      dentally,  casually,  and  by  misfortune,  a  certain  boiler  contain* 

engine  in  and     .  .   .  .    t  _  _ 

on  board  of     ing  water,  and  then  and  there  forniaag  part  of  a  certain  steam 

the  said  steam  engiue  in  and  on  board  of  the  said  steam  boat,  and  attached 
said  boiler  was  thereto,  and  which  said  boiler  was  then  and  there  used  and 
used  in  the™  emp'°yed  in  the  working  of  the  said  steam  engine,  for  the 
working  of  the  purpose  of  propelling  the  said  steam  boa*  in  and  along  the 
enginVbunt  8a^  r'ver'  and  wa9  ^en  and  there  heated  by  means  of  a  fire, 
and  exploded,  (nea  and  there  also  forming  part  of  the  said  steam-engine 

and  the  boiling  . 

water  was        «  the  said  steam  boat,  burst,  and  exploded,  and  became 

thereby  cast  dirupt  and  broken,  whereby  and  by  means  whereof  a  large 
whereby  A.  B.  quantity,  to  wit,  ten  gallons  of  the  boiling  and  scalding  water 

received  a*"*  and  *team  then  *ud  tllCre  bcin?  witl"D  the  CBV"y  °f  the  **id 
mortal  shock     boiler,  and  a  large  quantity,  to  wit,  half  a  bushel  of  hot  and 

sion,  of  which    burning  cinders  and  coals  forming  part  of  the  said  fire,  the 

said  mortal       said  boiling  and  scalding  water  and  steam,  and  the  said  cin- 

B.  instantly'    ders  and  coals  being  theu  and  there  used  and  employed  in 

fh^the  da  if  l^e  wot^n8  of  the  said  steam  engine,  accidentally,  casually, 

the  explosion 

and  of  the  death  did  not  sufficiently  appear,  and  therefore  the  Court  quashed  the  in- 
quisition. 

2.  SembU,  that  if  the  jurors'  names  be  set  oat  at  full  length  in  the  caption  of  an  in- 
quisition, it  is  immaterial  whether  they  sign  at  the  foot  with  the  initials  only  of  their 
christian  names. 

3.  Quare,  where  death  is  occasioned  by  the  explosion  of  a  boiler  on  board  a  steam- 
boat in  motion,  whether  the  engine  as  well  as  the  boiler  may  be  a  deodand,  as  moving 
to  the  death  of  the  deceased. 
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and  by  misfortune,  were  cast  thereout,  and  came  from  and         iaa9. 

out  of  the  said  boiler  and  steam  endne  with  great  force  and      ^^v^** 

•  i  '    *  .      ,.  .       ,     ,  -  The  Quebn 
violence  to,  upon,  and  against  the  face,  head,  throat,  &c.  v. 

offhe  said  A*  Bmwn,  whereby  he,  the  said  A.  Brown,  then    Browilow 
.  .  and  others. 

and  there  received  upon  his  said  face,  head,  throat,  tec.  one 

mortal  shock  and  concussion,  and  divers  mortal  scalds  and 
burns,  and  thereby  became  mortally  shaken,  scalded,  and 
burnt,  of  which  said  mortal  shock  and  concussion,  and  of 
which  said  mortal  scalds  and  burns  he,  the  said  A.  Brvtvn, 
at  the  parish  aforesaid,  hi  the  county  aforesaid,  instantly 
died.  -And  so  the  jurors  aforesaid  &c.  say,  that  he,  the  said 
A.  Brtwn,  m  manner  and  by  the  means  aforesaid,  accident- 
ally, causally*  arid  by  misfortune  came  to  his  death,  and  not 
otherwise,  and  that  the  said  boiler  and  steam  engine  were 
the  cause  of  the  death  of  the  said  A.  Br  own y  and  were 
moving  thereto,  and  are  of  the  value  of  1500/.  &e." 

The'  inquisition  was  signed  regularly,  except  that  two  of 
the  jurors  signed  with  the  initials  only  of  their  christian 
names. 

The  grounds  upon  which  the  rule  was  obtained  were, 
first*  that  the  deodand  was  imposed  on  the  engine,  whereas 
the  death  was  caused  by  the  boiler;  secondly,  that  the  time 
of  death  was  not  staled ;  thirdly,  that  some  of  the  jurors  had 
signed  with  their  initials  only. 

•  Sir  J.  Campbell  A<  G.  Sir  Jl  Pollock;  and  Wightmvn 
shewed  cause  on  a  former .  day  (a)  in  this  term.  If  any  ob- 
jections iti  matter  of  fact  or  of  law  can  be  niade  to  this 
inqhtskioOf  there  should  have  been  a  traverse  or  a  demurrer, 

as  was  held  by  the  Court  hat  term  in  The  Queen  v.  The  «.        .      _ 

Gtmad  Junction j?at/uwy  (o).    The  objection  as  to  some  Sufficient  if  the 

of  the  jurors  having  signed  the  inquisition  with  their  initials  ron°7'8°inquert 

only  is  probably  founded  on  Rex  v;  Evett(c)t  but  in  that  sign  their 

.  ...  i  •  i  ■  i     i    <•        names  at  full 

case  there  were  many  objections  which  were  brought  before  length  in  the 

caption. 

(a)  Nov,  Htb,  Itfore  X^rd  Dear        (6)  Post,  57  n. 

mm  C.  J.  Potto**,  WHlknu,  and        (c)  9  D.  &  R.  237. 

Coleridge  Jt . 
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the  Court  on  demurrer.    In  that  case  also  the  jurors'  names 
The  Queen    were  not  8latec*  at  fu"  length  either  in  the  caption  or  at  the 
v-  foot,  but  here  the  names  are  properly  stated  in  the  caption, 

and  others,     which  is  sufficient;  Rex  v.  Bennett  (a).     II.  It  is  objected 
that  the  time  of  death  does  not  distinctly  appear ;  but  this  is 
—Sufficient      ground  for  special  demurrer  only.    The  necessity  of  the 
averment  of     time  of  death  appearing  on  the  inquisition  is  to  shew  that  it 
took  place  within  a  year  and  a  day  from  the  injury,  for 
otherwise,  as  appears  by  1  Hawk.  b.  I ,  c.  8,  s.  7,  there  is  no 
deodand.     But  this  inquisition,  after  stating  the  shock  and 
concussion  and  the  time  of  it,  avers  that  the  said  A.  Brown, 
of  the  said  shock  &c,  instantly  died.     It  clearly  appears, 
therefore,  that  the  death  was  instantaneous  after  the  con- 
cussion, for  it  is  equivalent  to  saying  he  then  died.    Besides, 
as  the  time  of  the  concussion  is  stated,  that  averment  ap- 
plies to  the  clause  stating  the  death,  which  is  coupled  with 
the  preceding  clause  by  the  conjunction  and:  this  appears  by 
2  Hawk.  b.  2,  c.  23,  s.  89,  where  it  is  laid  down,  that  "  an 
allegation  of  the  day  prima  facie  somewhat  uncertain  may 
be  holpen  by  the  apparent  sense  of  the  whole/'  and  also  by 
Taylor  v.  Welsted  (6).  There  it  was  assigned  for  error  to  a 
declaration  of  trespass,  which  alleged  that  "  the  defendant  on 
the  31st  May  &c,  assaulted  the  plaintiff,  and  then  and  there 
beat  him,  and  a  bag,  with  100/*  in  money  therein,  took  and 
carried  away,"  that  there  was  no  averment  of  the  time  of  car- 
rying away  the  money,  but  the  Court  held  the  declaration 
good,  for  "  et "  accouples  it  with  the  time  and  place  of  the 
Third  point:—  battery.    III.  The  rule  as  to  deodands  is  that,  where  death  is 
Where  death     caused  by  any  chattel  not  in  motion,  only  that  part  of  the 
explosion  of     chattel  which  is  the  immediate  cause  of  death  is  forfeited : 
th?wMe  of     but' if  the  chalteI  is  m  ™>tion,  then  the  whole  is  forfeited,  on 
the  steam-        the  maxim  "  omnia  quae  movent  ad  mortem  sunt  deodanda*" 
defend.*       —  1  H«k  P-  C.  420;  1  Hawk.  P.  C.   b.  1,  c.  8.     Thus, 
where  one  climbs  on  the  wheel  of  a  cart  which  is  still,  and 
falls  from  it  and  is  killed,  the  wheel  only  is  forfeited ;  but 
if  be  had  been  killed  by  one  of  the  wheels  while  the  cart 

(a)  6  C.  &  P.  179.  (6)  Cro.  Jac.  443. 
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was  iq  motion,  tbe  whole  cart  and  its  load  would  be  a  deo-        1839. 
dajad. — lb.    In  this  case;  tbe  jury  have  expressly  found  that    The  queen 
the  boiler  apd  steam  engine  were  the  cause  of  the  death  of  v. 

A.  Brown,  and  were  moving  thereto.  If  these  averments  and  Ql|iers. 
are  not  consistent  with  the  truth,  they  may  be  traversed.  It 
is.  true  that  a  former  part  of  the  inquisition  states  that  tbe 
boiler  burst,  but  it  avers  that  the  boiling  water  and  cinders 
aqd  coals  came  from  and  out  of  the  boiler  and  steam  engine, 
and  there  is  nothing  whatever  pq  the  inquisition  to  negative 
tbe  supposition  (as  the  fact  probably  was)  that  the  impro- 
per working  of  the  engine  was  the  cause  of  the  boiler  ex- 
ploding. Besides  the  boiler  is  found  to  be  part  of  the 
steam  engine,  and  the  latter  is  expressly  stated  to  be  in 
motion. 

Sir  W<  W.  Folletf,  Plait,  and  Kelly,  contra.  I.  It  clearly  Third  poinu 
appears  on  this  inquisition,  that  the  boiler  alone  moved  to 
the  death  of  tbe  deceased,  and,  although  it  is  averred  that  the 
bojler  was  part  of  the  steam  engine,  and  the  fire  also  part  of 
the  steam  engine,  these  are  absurd  and  inconsistent  aver- 
meats,  which  the  Court  must  reject.  [Coleridge  J.  Can  we 
take  notice  that  the  boiler  does  not  form  part  of  a  steam 
engine?]  It  is  presumed  so,  just  as  if  an  inquisition  were 
to  find  that  a  tea  kettle  was  part  of  a  house,  or  any  other 
absurdity.  The  allegation  at  the  end  of  the  inquisition,  that 
tbe  steam  engine  and  boiler  were  moving  to  the  death,  would 
be  satisfied  by  proving  that  either  of  them  did  so.  .It  is 
clear,  therefore,  that  the  boiler  alone  moved  to  the  death,  and 
therefore  the  case  is  like  the  case  cited  in  Com.  Dig.  Waife, 
Deodajad  (£.  tt),  where  dpath  was  caused  by  the  water 
wfieel  of  a  mill,  and  it  was  held  that  tbe  wheel  was  deodand, 
nof  the  mill,  [Coleridge  J.  Would  not  the  vessel  and  the 
engine  partake  of  tfie  motion  communicated  by  the  boiler?] 
That  might  bf  a  reason  for  making  the  vessel  a  deodand. 
IL  It  W  clear  that  the  allegation  as  to  the  time  of  the  death  Second  point* 
is  iusufficiept,  It  is.  admitted  that  tbe  death  must  appear 
to  have  taken  place  within  a  year  and  a  day  from  the  injury, 
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but  it  is  consistent  with  this  inquisition  that  the  deceased 
may  hate  languished  for  upwards  of  a  year  after  the  injury. 
Tbe.  word  inU(mi(y  has  no  precise  meaning  in  lav,  and 
therefore  can  not  be  a  proper  word  to  express  the  time 
when.  In  all  the  precedents  given  in  Jervis  on  Coroners, 
the  day  of  the  death  is  precisely  stated,  both  in  the  cases 
when  it  took  place  immediately,  and  when  it  took  place 
some  time  after  the  blow.  III.  The  decision  in  Rex  v. 
Bennett  (a),  that  the  signature  by  jurors  with  their  initials 
only  is  no  ground  of  objection,  if  their  names  are  set  out  at 
length  in  the  caption,  was  only  a  nisi  priua  decision. 

Cur.  &dv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court: — On  the  objection  first  taken  we  should  be  very 
loth  to  set  aside  an  inquisition  for  supposed  absurdity  and 
inconsistency  in  statement  of  facts,  without  seeing  beyond 
all  doubt  that  those  qualities  belonged  to  it.  Whether  such 
be  the  case  here  is  not  necessary  to  inquire,  as  we  are 
satisfied  that  there  are  two  defects  in  the  finding,  which, 
though  technical  in  their  nature,  must  be  held  fatal,  accord- 
ing to  die  known  rules  of  pleading.  1st  There  is  no  time 
stated  for  the  explosion  of  the  boiler — "  on  the  day  of 

A.  B.  being  on  board  the  steamer  the  boiler  exploded." 
Here  is  no  averment  of  any  day  when  that  fact  occurred, 
and  we  are  bound  by  the  authority  of  Cotton's  case  (£),  to 
hold  that  this  form  of  averment  refers  the  day  to  the  circum- 
stance of  the  deceased  being  on  board,  and  does  not  apply 
to  the  fact  of  explosion.  £d.  "  Of  which  mortal  blow  &c. 
A.B.  at  the  place  aforesaid,  instantly  died."  It  is  con* 
tended  that  instantly  is  equivalent  to  then,  which  word  was 
employed  immediately  before  in  connection  with  the  shock 
described,  and  that  word  is  admitted  to  be  sufficient.  We 
think  it  not  equivalent.  Then,  adtunc,  means  the  very  time 
at  which  the  other  event  happened :  it  therefore  involves 
the  same  day ;  and  such  is  the  known  sense  of  the  term  in 


(c)  *  c.  &  p.  no. 


(6)  Cro.  EHz.  738. 
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pleading.    But  ofimtanttytite  mbre  natural  andffsual  sense        ias^. 
is  inatantl}  offer;  we  do  riot  know  *hat  the  pleader  may    ^q^^^ 
mean  by  that  attegirtion^possibly  fi^e  tmmite*  or  an  hour,  «. 

some  time  on  the  siiecefeding  day,  or  'even  a  tongdrtime.     JS^SmZ 
By  the  course  of  precedents  euch  words  as  instatUer  and 
tnamtinenter  do  not  dispense  with  a  direct  allegation  of  time ; 

we  repeatedly  fifnd  th^rt  associated  with  it. 

Wo  Were  pressed  to  put  the  party  to  his  demurred,  which 
we  ahull  be  inclined  to  do  where  any  degree  of  doubt  ean 
iiiafc. '  It  m  by  nnch  the  moat  convenient  course.  But  on 
the  present  occasion;  after  so  ftrH  an  argument,  we-  d6  not 
think  ourselves  at  liberty  to  refuse  to  act  on  our  opinion  by 
quashing  the  inquisition  on  motion,  a  practice  which  has 
certainly  prevail*!  for  more  than  a  century. 

Rule  absolute  (a). 

(e)  See  Bex.  v.  Francis,  Cos.  diattfy  took  up  the  nwpey.  was 

Temp.  Hard.  1,13,  where  it  was  uncertain ;  the  exact  time  of taking 

held  that  an  averment  that  the  the  money  being  necessary  to  be 

primers  then  and    there  imme-  averred. 


".  //JAl  2/S 


The  Mowing  east  was  decided  lu  Trinity  Term  last  (May  30th). 

The  Queen  v.  The  Grand  Junction  Railway  Company. 

THE  inquisition  in  this  case  was  taken  tuper  visum  corporis  by  the  Where  a  death 
coroner  of  Warwick.    It  stated  that  the  defendants,  on  the  19th  March,  ££°™  "^J* 
1889,  at  the  parish  of  Handswortb,  in  the  county  of  Stafford,  were  the  from  an  injury 
owners  ef  certain  locomotive  pilot  engines,  known  by  the  mantes  of  Ae  received  in  the 
"  Martin"  and  "  Basilisk,"  and  then  and  there,  respectively  used  and  ^e  wombs' 
employed  by  them  on  certain  rails  on  a  way,  to  wit,  a  railway  there  inquest  is  right- 
situate,  for  the  purpose  of  conveying  persons  dis  well 'on  the  said  several  ly  held  in  the 
engines  as  on  the  said  rails  on  the  said  railway  there;  and  the  jurors,  ca/jlJJ£'  wfo. 
&&  present  that  it  then  and  there  became  and  was  the  duty  ef  tne.G*end  ther  a  deodand 
Junction  Railway  Company  to  use  and  cause  to  be  used  due  and  pro-  can  he  levied 
per  cate  and  diligence  in  the  management  and  conduct  of  the  said  jSEJSf 
engines,  and  presented  that  on  the  day  aforesaid,  at  the  place  aforesaid  tion,  which  sets 
and  eoenty  of  Stafford  aforesaid*  the  said  Grand  June tira.  Railway  out  that  the 
Company  negligently,  carelessly  and.  improperly  used,. and  caused  anfl  ^gj^^ 
procured,  and  permitted  and  suffered  to  be  used,  the  said  engines,  for  negligence  of 
the  purpose  of  travelling  and  passing  along  and  upon  a  certain  part  of  the  V***?  on 
the  said  railway;  by  means  of  which  negligence,  carelessness  and  in>  J^^  *  e°" 

ed. 
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properly  using,  and  causing  and  procuring,  and  permitting  and  suffering 
to  be  used,  the  said  engines  as  last  aforesaid,  it  so  happened  |_the  inqui- 
sition then  stated  a  collision  between  two  engines,]  by  means  of  which, 
mortal  wounds  and  bruises,  &c.  were  given  to  the  said  T.  M.,  of  which 
mortal  wounds  T.  ilf.,  from  the  said  19th  March  until  the  20th  of  the 
same  month,  as  well  at  H.  aforesaid,  in  the  county  of  Stafford  aforesaid, 
as  in  the  parish  of  J.,  in  the  county  of  Warwick,  did  languish,  &c,  and 
then,  to  wit,  on  the  said  20th  March,  in  the  county  last  aforesaid,  did 
die.  The  jurors  then  assessed  a  deodand  of  150/.  op  each  of  the  said 
engines,  and  concluded  "  that  they  do  perfectly  exonerate  the  men  em- 
ployed on  the  said  two  engines,  called,  &c.  from  any  blame  whatever 
arising  from  the  above  transaction." 

Cowling  had  obtained  a  rule  nisi  to  quash  this  inquisition  or  so  much 
thereof  as  related  to  the  deodand,  on  the  grounds  that  the  inquisition 
ought  to  have  been  taken  in  Staffordshire,  and  that  as  it  was  found  the 
death  had  been  occasioned  by  the  negligence  of  the  Company,  and  not 
by  accident,  the  jury  had  no  power  to  assess  a  deodand. 

Sir  J.  Campbell  A.  G.  and  Wigktman  shewed  cause  in  Trinity  term 
last  (May  30th).  First,  The  inquisition  must  be  taken  super  visum  cor- 
poris :  therefore  the  coroner  of  the  county  where  the  death  occurs  must 
take  it;  although  it  is  true  an  indictment  would  lie  in  either  county,  if 
there  had  been  an  indictable  offence.  Second,  If  a  deodand  cannot  be 
levied  where  there  has  beep  negligence,  the  inquisition  cannot  be  en- 
forced ;  but  it  is  no  ground  for  quashing  the  inquisition.  The  Company 
may  demur  to  it  or  traverse  if  they  please.  But  the  deodand  is  rightfully 
assessed ;  wherever  death  is  occasioned  by  any  instrument,  whether  cri- 
minally or  not,  the  instrument  is  forfeited  as  a  deodand ;  and  that  is  the 
reason  why  the  value  of  the  weapon  is  always  found  in  indictments  for 
murder.  In  3  Inst  57,  it  is  laid  down  that  if  A.  kills  a  man  with  the 
sword  of  B.,  the  sword  is  forfeited. 

Cowling,  contra,  abandoned  the  first  point,  but  contended  that  a  deo- 
dand can  only  be  imposed  where  the  death  is  occasioned  by  acci- 
dent, and  cited  3  Inst  57,  Com.  Dig.  Deodand,  2  Bac,  Abr.  Deodand, 
p.  639,  Farter's  Cr.  L.  265.  AH  the  precedents  collected  in  Jervis  on 
Coroners,  Append.,  prove  the  same  point.  It  is  true  that  in  indictments 
for  murder  the  value  of  the  weapon  is  found,  and  this  is  sometimes 
called  a  deodand,  1  Hale's  P.  C.  c.  xxxii.,  but  erroneously;  for  the 
ground  of  forfeiture  in  that  case  is,  that  where  a  felony  has  been  com- 
mitted, all  the  felon's  goods  are  forfeited.  At  all  events,  since  9  (ho.  4, 
c.  31,  s.  10,  there  can  be  no  deodand  in  any  case  of  homicide  not 
amounting  to  felony.  The  Court  therefore  is  enabled  to  quash  so  much 
of  the  inquisition  as  awards  a  deodand :  Ex  parte  Carruther$(a). 

Lord  Demiian  C.  J.— I  do  not  see  what  we  can  quash.    All  the  facts 

(•)2Maan.*R.397. 
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stited  in  the  inquisition  may  be  true  ;  and  your  argument  is,  that  if  they  1839, 

are  true,  no  forfeiture  arises.    If  that  is  so,  they  cannot  levy.  V^v^ 

The  Queen 

Covlurg,  If  the  deodand  cannot  be  levied,  the  defendants  are  satisfied.    j^e  Gea»d 

Jomctiqn 

Lord  Denman  C.  J. — We  do  not  say  that.    We  merely  hold  that  this      Railway 

inquisition  ought  not  to  be  quashed.  Compahy. 

Littlbdale,  Pattbsoh  and  Williams  Js.  concurred. 

Rule  discharged  (a). 

(*)  It  is  understood  that  no  farther  proceedings  were  taken  to  levy  the  deodand. 


The  Queen  v.  The  Poor  Law  Commissioners,  in  re 
The  Alstonefield  Incorporation. 

JlRLE,  in  Hilary  term,  had  obtained  a  rule  to  shew  cause 


Nov.  22<*. 
An  order  of 


why  a  certiorari  should  not  issue  to  remove  certain  orders  the  Poor  Law 

under  the  hands  and  seals  of  the  Poor  Law  Commissioners,  e^Mder^ft 

dated  the  13th  March,  1837,  and  directed  to  the  "  Visitors  5W.  4,c.  76, 

and  Guardians  of  the   Alstonefield  Incorporation  in   the  guardians  of  a 

County  of  Stafford,"  purporting  to  be  made  in  pursuance  JJI,.1Sn»  u/lder 

of  the  5  &  6  Will.  4,  c.  76,  touching  the  administration  of  for  which 

the  affairs  relating  to  the  poor  within  the  said  Incorpora-      re  .*   * " 

tion.  visitor  and 

The  above  Incorporation  was  founded  in  1618,  and  had  a^int  an  au- 

since  been  governed  under  the  22  Geo.  3,  c.  83  (Gilbert's  ditor  to  audit 
,  ,     F  -  .  ,  ,  ...     the  accounts 

act)  and  consisted  of  forty-two  parishes  and  townships  in  an(j  to  disallow 

the  counties  of  Derby  and  Stafford.    By  the  order  in  ques-  payments  not 

J  J  *  authorized  by 

tion  the  guardians  were  directed  to  elect  out  of  their  num-  law ;  and  a 

ber  a  chairman  and  vice-chairman.     The  guardians  were  meetin^o?" 
directed  also  to  appoint,  subject  to  the  approbation  of  the  guardians, 

Commissioners,  a  clerk  to  the  guardians,  matron  of  the  poor  0f  tj,e  proceed* 

ings,  conduct 
their  correepofidenee,  &c.  and  also  prepare  each  giaiktiad  injbrmatwn  as  he  should 
deem  important  to  the  public  service,  was  held  to  be  vitiated  by  the  last-mentioned 
direction,  this  being  a  matter  too  remotely  connected  with  the  relief  of  the  poor ;  but 
held  that  the  order  for  the  appointment  of  the  new  officers  would  have  been  valid,  in 
other  respects,  because  the  powers  of  the  visitor  and  treasurer  under  Gilbert'*  act  are 
iMoffident  for  carrying  into  effect  the  provisions  of  4  &  5  W.  4,  c.  76. 
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1830*        house,  medical  officer,  auditor,  mid,  if  the  services  of  such 
The  QcEwr    °®cer3  should  be  requisite,  a  chaplain,  schoolmaster,  school* 
v.  mistress,  and  porter  to  the  poor-house,  and  such  assistants 

Commissio*-  **d  sonants  .as  the  guardians  should  deem  necessary;  and 
*ft»*  to  allow  to  the  above  officers,  assistants,  &c.  such  salary 
and  remuneration  as  they  (the  guardians)  should  think  pro- 
per. The  guardians  were  also  to  require  from  the  clerk,  the 
governor,  and  matron  of  the  poor-house,  the  medical  officers 
and  treasurer  respectively,  such  security  for  the  due  per- 
formance of  their  several  duties  as  the  guardians  should 
deem  sufficient,  and  as  the  Commissioners  should  approve 
of. 

The  following  were  prescribed  as  the  duties  of  the  clerk: 

"  To  attend  all  meetings  of  the  guardians,  and  to  enter 
punctually  in  the  Minute-Book  the  minutes  of  all  the  pro- 
ceedings at  every  such  meeting,  and  to  submit  such  minutes 
to  the  presiding  chairman  of  the  same  for  his  signature. 

"  To  keep  minutes  of  all  matters,  the  consideration 
whereof  has  been  deferred,  of  all  business  or  orders  un- 
executed, and  duly  and  punctually  to  submit  the  same  to 
the  consideration  of  the  guardians. 

"To conduct  the  correspondence  of  the  guardians  ac- 
cording to  their  directions,  and  to  keep  copies  of  all  letters 
sent,  and  preserve  all  letters  received,  and  all  books  and 
letters  belonging  to  the  Incorporation,  in  convenient  order 
for  reference,  in  some  office  or  room  belonging  to  the 
guardians. 

"  To  direct  the  services  of  notices,  to  communicate  to 
the  several  officers  and  persons  engaged  in  the  administra^ 
tion  of  relief  within  the  Incorporation  all  orders  and  direc- 
tions of  the  Poor  Law  Commissioners,  or  of  the  guardians ; 
and,  so  far  as  may  be,  to  give  such  instructions  as  may  be 
requisite  for  the  prompt  and  correct  execution  of  all  such 
orders'  and  directions,  and  to  examine  and  report  on  any 
neglect  or  failure  therein  which  might  come  to  his  know* 
ledge, 

"  To  prtpare,  or  superintend  the  preparation,  and  take 
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measures  for  ensuring  the  correct  and  prompt  return  of  all        1830. 
%uch staiistkalinfortnatiou  and  reports  as  may  be  required   The  queeh 
forthcpuhlkatrvice*  v. 

"  At  every  meeting  of  the  guardians  to  take  down  the  Commi**on- 
namtsof  all  the  guardians  who  attend  soch  meeting;  of  **■• 
all  the  guardians  who  send  substitutes,  together  with  the 
name  and  condition  of  each  person  so  sent,  and  the  alleged 
reason  of  the  non-attendance  of  the  guardian  sending  him; 
and  of  all  the  guardians  who  by  non-attendance  have  in* 
carred  the  penalty  imposed  by  the  ^A  Geo.  3,  c.  83,  s.  Gfi." 

The  following  were  prescribed  as  the  duties  of  the 
auditor: — 

"  To  audit  the  accounts  of  the  Incorporation,  and  of  the 
several  parishes  comprised  therein,  at  proper  periods. 

"  To  examine  whether,  the  expenditure  in  all  cases  is 
such  aa.  might  lawfully  be  made,  and  to  strike  out  such 
payments  and  charges  as  are  not  authorized  by  some  provi- 
sion of  the  law,  or  by  virtue  of  the  orders,  rules  and  regula- 
tions of  jbe  Poor  Law  Commissioners* 

"  To  see  that  the  accounts  are,  presented  in  the  proper 
form,  and  that  the  particular  items  of  receipt  and  expendi- 
ture are  stated  in  detail,  and  supported  by  adequate  vouchers 
of  receipt  and  authority  for  payments ;  and  that  all  sums 
received*  ojr  which  ought  to  have  been  received,  are  brought 
into  account." 

The  auditor  was  also  required  to  give  to  the  clerk  to 
the  board  of  guardians,  to  the  treasurer,  and  to  the  officers 
of  the  several  parishes,  notice  of  the  time  of  auditing  the 
accounts;  and  for  that  purpose  to  fix.  some  day  within  thirty 
days  after  Ladyrday,  Midsummer-day,  Miohaelmas^day,  and 
Christmas-day  respectively*  He  was  also  to  receive  the 
objections  in  writing  of  any  rate-payer  to  the  accounts,  and 
to  decide  upon  them ;  to  examine  officers  of  the  Incorpora- 
tor and  parishes  therein  respecting,  their  accounts,  and  any  • 
other  persons  wbc?  could  supply  information  on  the  subject;* 
and,  if  be  should  be  of  opinion  that  any  money  or  other 
property  pf  the  Incorporation,  or  of  any  parish  therein,  had 
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1689.        been  embezzled  or  wilfully  wasted  or  misapplied  by  any 

TheQciE*    officer  or  person  accounting;  to  collect  the  necessary  evi- 

v.  dence  and  submit  a  statement  of  it  to  tbe  board  of  guardians, 

Commimion-  *D  order  that  they  might  proceed  against  the  offender ;  and 

bus.         to  examine,  correct,  and  sign  the  quarterly  abstracts ;  and 

report  to  the  Commissioners  any  facts  which  he  should 

deem  important  to  the  interests  of  the  Incorporation. 

It  appeared  that  the  treasurer  for  the  Incorporation  had 
a  salary  of  6/.  a  year,  and  that  he  employed  a  person  under 
him,  without  additional  expense,  to  keep  the  accounts  in 
the  manner  directed  by  22  Geo.  S,  c.  83,  which  were  ex- 
amined by  the  visitor  under  the  same  act.  The  treasurer 
also,  without  charge  to  the  Incorporation,  attended  the 
monthly  meetings  of  tbe  guardians,  and  made  minutes  and 
entries  of  the  business  transacted  at  such  meetings. 

By  22  Geo.  3,  c.  83,  s.  8,  the  churchwarden  or  overseer 
of  every  parish  forming  part  of  a  union  is  to  pay  from  time 
to  time  to  the  treasurer  of  the  union  the  parish  quota  of  the 
expenses  attending  the  poor,  and  take  his  receipts  for  the 
money;  and  the  accounts  of  the  said  churchwarden  or  over- 
seer are  to  be  examined  at  the  monthly  meetings  of  the 
guardians,  and  to  be  examined  and  passed  quarterly  by  the 
visitor  of  the  poorhouse,  after  they  shall  have  been  verified 
on  oath  before  a  justice  of  the  peace.  By  sect.  10,  a  visitor 
of  the  poorhouse  is  to  be  appointed,  who  is  to  superintend 
every  such  house  and  settle  and  adjust  the  accounts  be- 
tween the  guardians  of  the  poor  and  the  treasurer  of  such 
house,  if  any  question  or  dispute  shall  arise  repectmg  the 
same,  and  also  to  settle  all  questions  which  may  arise  con- 
cerning the  persons  who  ought  to  be  sent  to  such  house ; 
and  every  governor,  guardian,  and  treasurer  is  to  obey  the 
directions  of  the  visitor  touching  the  matters  aforesaid.  By 
sect.  12  a  treasurer  is  to  be  appointed,  who  is  to  give  se- 
curity to  the  guardians  to  the  satisfaction  of  the  justices  for 
duly  accounting ;  he  is  to  keep  the  accounts,  receive  the 
money  contributed  by  each  parish,  and  pay  the  expenses 
which  shall  be  allowed  and  ordered  by  the   guardians  at 
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their  monthly  meeting,  and  to  lay  his  accounts  before  the        **39. 
guardians  at  every  such  meeting  for  their  approbation ;  and    -»    Qubeh 
once  in  every  year  within  fourteen  days  before  the  Michael*  v. 

mas  quarter  sessions  to  make  out  an  account  bf  the  ex-  commission* 
(Muses  attending  the  poorhouse,  and  also  an  account  of  the  **». 
number  of  poor  which  shall  be  contained  in  such  house  at 
the  time  of  making  such  account,  which  shall  be  laid  before 
the  visitor  and  signified  under  his  hand,  if  he  approves  the 
same,  and  be  afterwards  transmitted  to  the  clerk  of  the 
peace  at  such  sessions,  and  be  by  him  laid  before  the  Court 
there  for  their  inspection ;  and  the  treasurer  is  to  have  a 
salary  not  exceeding  I  Of.  a  year.  By  sect.  24  the  treasurer 
is  to  furnish  at  the  monthly  meeting  of  the  guardians  an 
account  of  the  victuals  and  other  necessaries  supplied  for 
the  use  of  the  poor  in  the  house  during  the  preceding 
toonth,  and  all  other  incidental  expenses ;  which  account, 
when  agreed  to,  is  to  be  signed  by  the  guardians,  and  to  be 
afterwards  inspected  by  the  visitor. 

Sir  J.  Campbell  A.  G.,  Sir  W.  W.  Follett,  Wightman, 
and  Tomlinson  appeared  to  shew  cause,  but  the  Court 
thought  it  more  convenient  that  Erie  should,  in  the  first 
instance,   state  his  objections  to  the  order. 

Erie*  A  clear  intention  may  be  discovered  m  4  &  5 
WW.  4,  c.  76,  s.  46,  to  preserve  Gilbert'*  unions.  The 
late  act  gave  the  Poor  Law  Commissioners  no  authority 
to  direct  a  clerk  or  auditor  to  be  appointed  to  such  unions; 
and  by  the  appointment  of  them  in  this  instance,  and  by  the 
minute  regulations  of  the  present  order,  great  additional  ex* 
pense  will  be  thrown  upon  the  Incorporation.  The  office 
of  visitor  to  the  Union  is  wholly  superseded  by  the  appoint- 
ment of  the  officers  in  question,  and,  although  it  is  con- 
ceded that  the  Commissioners  might  make  orders  with 
respect  to  the  regulation  of  the  workhouse,  it  was  not 
intended  that  they  should  have  power  to  give  a  totally  dif- 
ferent constitution  to  Gilbert**  unions. 

Sir  J.  Campbell,  A.<J.,  Sir  W.  W.  Follett,  Wightman, 
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and  Tomtin&DH.  It  '  is  difficult  to  uftdtJrstand  why  the 
Commissioners'  have  less  potter  to  direct  the  appointment 
of  a  derk*  or  auditor  than  of  a  matron  or  schoolmaster. 
It  is  conceded  that  the  appointment  even  dftfc*  feather 
officer*  might  he  ordered  hi  the  ease  of  a  union  formed 
trader  4  8t  5  WilL%  e.  7©;  but  it  is  said  that  the  satne 
tlHOgisiiot  authorized  in  the  ease  of  a  union  under  Oiibtrfs 
act.  The  4  &  -5  IPiS.  4,  c.  76  givfcs  the  Cotorais^ioners 
an  authority  which  is  quite  adequate  to  the  making  the 
«rt)er  in  Question.  'By  sect.  15  the  administration  of  relief 
to  the  poor  ia  placed  under  their  control;  and,  in  order  to 
the  execution  of  their  powers,  thty  are  required  to  make 
Sttch  orders  as^tfcey  think  proper  for  the  management  of  the 
poor,  the  government  of  workhouses,  "for  the  guidance 
and  control  of  M  guardians,  vtetiits  and  parish  officers,  so 
far  as  relate*  to  the  management  or  relief  Of  the  poor,  and 
the  keeping,  examining,  auditing,  and  allowing  of  accounts," 
and  for  carving  this  act  into  execution  in  all  other  respects. 
Bjr  the  interpretation  clause,  sect.  109,  guardian  means  any 
guardian,  whether  appointed  "  under  any  general  or  local 
act  of  parliament"  By  sect.  42  the  Commissioners  are  to 
make  orders  to  be  observed  at  every  workhouse  already 
established  under  Giiberfs  act,  and  to  alter  at  their  discre- 
tion "  any  of  the  rules,  orders,  and  regulations  contained  in 
the  schedule"  to  that  act:'  By  sect.  46  the  Commissioners 
may  ditect  the  overseers  or  guardians  of  any  parish  or  union 
(a  union  under  Gilberts  act  not  being  excepted)  to  appoint 
such  paid  officers  with  such  qualification  *s  the  Gomrtiis- 
sinners  shall  think  necessary  for  superintending  or  assisting 
in  the  administration  of  the  rdtef  and1  employment  of  the 
poor,  and  for  tfhe  examining  and  auditing,  allowing  or  dis- 
alfovving  of  accounts' in  such  parish  or  union,  and  otherwise 
tarrying  the  provisions  6f  the  act  into  execution.  By  sect. 
55  again,  which  is  also  quite  general,  the  Commissioners 
may  direct  the  master  of  the  Workhouse,  or  such  other  paid 
officer  of  the  parish  or  union  as  they  may  direct,  to  take 
an  account  of  and  register  the  name  of  every  person,  who, 
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on  a  day  specified  by  them,  shall  be  in  the  receipt  of  relief        taso. 


in  such  workhouse.   What  U  there  then  in  the  act  to  reatrain    M    ^ 

Tm  Qvsbn 
all  these  enabling  clauses  from .  operating  in  the  case  of  a  v. 

union  under  Gilbert's  act?  The  31st  section  is  relied  upon.  ***E  Law 
But  that  section  merely  enacts  that,  except  where  otherwise  sas. 
provided  by  the  act,  the  powers  given  by  Gilbert's  act  for 
building  and  altering  workbousest  8cc.  and  the  dieting  and 
clothing,  &c.  the  poor,  and  the  raising  money  for  any  of  the 
purposes  aforesaid,  &c.  and  all  powers  auxiliary  to  any  of 
the  powers  aforesaid,  or  in  any  way  relating  to  the  relief  of 
the  poor,  "  shall  in  future  be  exercised  by  the  persons  au- 
thorized by  law  to  exercise  the  same,  wider  the  control,  and 
subject  to  the  rules,  orders,  and  regulations  of  the  said 
commissioners"  provided  that  the  commissioners  shall  not 
have  power  to  order  the  building,  &c.  of  any  workhouse. 
The  substantive  object  of  this  clause  itself,  it  is  to  be  ob- 
served, is  not  to  preserve  existing  institutions,  but  to  pro- 
vide for  their  regulation  where  they  do  exist,  and  to  subject 
them  to  the  superintendence  of  the  commissioners.  Such 
institutions  then,  if  preserved  at  all,  are  preserved  sub  modo, 
viz.  "  except  where  otherwise  provided  by  this  act/'  (and  it 
is  otherwise  provided  in  the  enabling  clauses  referred  to,) 
and  subject  again  to  the  orders  of  the  commissioners,  re- 
strained in  this  single  case — that  they  are  not  to  order  the 
building  of  a  workhouse.  The  duties  of  the  visitor  under 
Gilbert's  act  are  not  superseded  by  the  appointment  of 
auditor ;  the  functions  of  the  two  officers  differ  materially ; 
the  auditor  has  to  see  that  every  thing  proper,  and  that 
nothing  improper,  is  charged  in  the  accounts ;  he  has  not, 
like  the  visitor,  to  settle  disputes  between  the  treasurer  and 
guardians.  The  auditor  is  an  officer  quite  indispensable  to 
the  proper  working  of  the  new  system,  by  which  out-door 
relief  is  discontinued,  and  the  workhouse  itself  may  be 
almost  said  to  be  applied  to  different  objects  of  relief. 
The  auditor  has  power  to  strike  out  payments  unauthorized 
by  law ;  the  visitor  has  no  such  power.  Additional  expense, 
in  the  first  instance,  to  the  incorporation  may  certainly  arise 
vol.  iin  f 
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»»»».        from  the  additional  •pporatanents  directed  by  the 

TbTouani    "eMn'     Bmt  *•*  *  tbe  "^voidable  rerak  of  the  whole 
9.  scope  of  the  act,  by  which  the  machinery  for  relief  to  the 

Co*mjsmo»-  I*001"  u  to  be  made  none  efficient,  and  occasionally  move 
***-  expensive,  for  the  purpose  of  saving  nhhvatelj  graater 
expense  ia  the  relief  fcselfc  Id  Rex  ▼.  Sfiae  Poor  Law 
Cammis$ianar$  in  re  At  Pantk  of  St.  Ptncnu  («),  the  asa- 
jority  of  this  Court  were  of  opinio*  that  the  i 
had  ao  power  to  supersede  a  board 
local  act,  bat  the  Court  was  unankaoa*  ia  thinking  they 
alight  issue  orders  to  such  a  board*  la  Reg.  v.  Tie 
Governor* and  Directors^  St.  Andrew\  Holborn(b\  the 
Court  was  of  opinion  that  the  commissioners  had  a  right  to 
require  that  the  accounts  of  parishes  united  under  a  local 
act  shoaM  be  submitted  to  an  auditor  appointed  under  the 
order  of  the  commissioners. 

Erie  and  Whately  contra.  The  argument  in  support  of 
the  order  goes  to  abolish  all  offices  whatever  established 
uuder  Gilbert's  Act.  It  seems  to  be  admitted  that  such 
offices  cannot  be  abolished  directly,  but  it  is  contended 
that  they  may  be  virtually  superseded  by  the  appointment 
of  new  officers  under  4  &  5  Will.  4,  c.  76,  who  are  to  absorb 
all  the  functions  of  the  old  officers.  By  the  present  order 
the  visitor  is  virtually  to  be  superseded  by  the  auditor,  and 
the  treasurer  by  the  clerk,  who,  by  one  of  the  innumerable 
regulations  to  direct  him  in  his  office,  is  to  furnish  such 
statistical  information  as  he  may  think  important  to  the  public 
service,  a  matter  entirely  beside  the  purposes  of  the  admi- 
nistration of  relief.  By  section  15  of  the  new  Poor  Law 
Act,  the  administration  of  relief  is  certainly  placed  under 
the  controul  of  the  commissioners,  but  subject  to  the  exist- 
ing laws,  one  of  them  being  Gilbert's  Act.  By  section  21, 
the  authorities  under  Gilbert's  Act  are  preserved,  "  except 
where  otherwise  provided."    There  are  some  cases  where  it 

(a)  6  A.  &  E.  i;  S.  C.  t  N.  &  (6)  Decided  at  the  sittings  in 

P.  JBJi  3*7'-  banc  after  Trinity  term,  1839,  bat 

not  reported. 
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is  otherwise  provided!  and  it  mast  be  taken  that  in  no  other 
case*  is  Gilbert's  Act  to  be  encroached  upon.  By  section 
8fc,  no  additions  are  to  be  made  to  the  rules  contained  m 
the  schedule  to  Gilbert's  Act  without  the  sanction  of  the 
commissioners.  Section  99  provides  for  the  re-assessing 
the  quota  to  be  paid  by  the  several  parishes  under  that  act. 
occtHAi  31  repeals  bo  much  of  the  act  as  restrains  the  uindn 
ef  parishes  more  than  ten  miles  distant  from  the  workhouse 
to  be  provided.  Section  58  prohibits  the  formation  of  any 
new  anions  under  that  act  without  the  consent  of  the  conn 
anssioners.  Section  41  requires  that  the  election  of  officers 
wider  that  act  shall  in  future  be  conducted  according  to  the 
provisions  of  the  new  act.  Section  4fc,  which  has  been 
cited,  merely  enables  the  commissioners  to  vary  the  rales 
under  Gilbert's  Act  relative  to  the  internal  regulations  of 
workhouses.  These,  it  is  believed,  are  the  only  clauses 
*  where  it  is  otherwise  provided/'  and  they  do  not  touch 
the  present  case.  Section  46  was  not  intended  to  apply  to 
other  unions  than  those  formed  by  the  commissioners.  The 
Holborn  case  that  has  been  cited  is  quite  inapplicable,  for 
there  the  two  parishes  united  under  the  local  act  together 
with  a  third  parish  bad  previously  been  formed  into  a  union 
by  the  commissioners.  Keg.  v.  The  Poor  Law  Commit* 
rionen,  in  re  the  Cambridge  Vnion(a)f  shews  that  the  power 
of  the  commissioners  to  direct  the  appointment  of  officers 
is  by  no  means  unlimited.  [Coleridge  J.  The  46th  section, 
which  speaks  of  any  parish  or  union,  is  very  general.  You 
say  that  unions  to  be  created  by  the  commissioners  are  alone 
intended,  can  that  construction  be  applied  to  "parish" 
also?]  Yes,  for  by  section  39  the  commissioners  may 
direct  that  any  single  parish  may  be  governed  by  a  board  of 
guardians. 

Cur*  adv.  vult. 

Lord  Denman  C.  J.,  in  the  following  term  (Jan.  31st), 
delivered   the  judgment  of  the  Court. — This  was  a  rule 
(«)  *~Fer.  &  Dav.  323. 
P2 
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1889,        obtained  by  the  AlstonefieM  Corporation  to  try  the  validity 
J^X**      of  *»  order  of  the  Poor  Law  Comtnisflionqrs,  and  the  priii* 
*  cipal  objections  to  it  were  founded  on  those  parts  which 

Oo^mimioii-  directed  the  appointment  of  an  auditor  and  clerk*  TJio 
xas.  corporation  was  formed'  uudec  Gilbert's  Act,  £fc,Gea3, 
c.  83,  and  inducted  under  its  management  forty-two  parishes. 
It  was  not  disputed  that  tho  authority  of  the  commissioner* 
extended  to  direct  the  appointment  of  sach  officers  as  those 
above  named  in  unions  formed  by  themselves,  bnt  it  was 
urged  ithat  the  4  &  5  Will.  4,  c;  76,  expressly  saved  the  ope* 
ration  of  the  32  Geo*  3,  e.  83,  in  all  matters  not  specifically 
altered  or  subjected  to  the  contronl  of  the  commissioners, 
and  that  the  appointments  in  question  foil  within  that  ntk, 
slid  vrere  also  inconsistent  with  the  provisions  of  the  36 
Geo.-  3,  c.  83.  Under  that  act,  the  overseers  of  each  pariah 
within  the  uniot  pay  to  the  treasurer  of  such  union,  out  of 
the  poor-rate,  the  parish  quote  towards  the  expenses  attend* 
iug  the  poor  and  the  poor-house.  The  treasurer  disburses 
this  money  under  the  orders  of  the  guardians,  and  an  officer 
called  the  visitor  settles  and  adjusts  the  accounts  between 
the  guardians  and  die  treasurer—"  if  any  question  or  dis- 
pute shall  arise  respecting  the  same:"  in  addition  to  this, 
one  of  two  accounts,  which  by  section  24  the  treasurer  is  to 
submit  to  the  guardians  monthly,  an  account,  namely*  "  of 
the  victuals,  beer*  firing,  and  other  necessaries  for  the  use 
and  maintenance  of  the  poor  and  of  the  governor  at  die 
house,  and  all  other  incidental  expenses,  must,  after  it  has 
been  agreed  to  and  signed  by  the  guardians,"  be  inspected 
by  the  visitor,  if  not  a  guardian,  and  allowed  by  him,  if  he 
shall  approve  thereof.  The  treasurer  is  also,  by  section  1$, 
to  make  out  an  annual  account  of  the  expenses  of  the  union 
house,  aild  the  earnings  of  the  inmates,  which  is  to  be  laid 
before  the  visitor  and  signified  under  his  hand,  if  he  ap»- 
proves  the  same,  and  submitted  to  the  quarter  sessions  for 
their  inspection.  These  are  the  provisions  made  by  the  act 
for  the  discharge  of  the  duties  of  an  auditor,  and  we  cannot 
but  think  that,  even  with  reference  to  the  expenditure  under 
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the  form*  system  for  the  rpfef  6f Ae  poor,  these  provisions        1889. 
were  «W' inadequate.  -So  l6ng  an  .the  guardians  and  the    J**,^w 
treasurer  are  agreed  upon  the  general  account*  of  the  latter,  * 

thfe*  Visitor  has  no  authority  to  interfere  at  all.  And  when.  CoSwm^oh- 
be  intetpttses,  it  does  tot  appear  that  he  has  any  power  to  ebs. 
coatrooi'  the  expenditure,  or  question  the  orders  of  the 
guardians;  his  interference  seems  to  be  limited  to  ascertain* 
iog  the  accuracy  of  the  suns  and  the  accordance  of  the 
items  with  their  orders.  In  effect,  therefore,  the  visitor 
exercises  no  confront  over  those  with  whom  the  esipendi- 
ta*e  originates;  he  may  interfere  to  see  that  the  treasurer's 
accounts  are  correct,  bat  has  no  power  to  question  the  law- 
Metes*  of  the  objects  on  which  the  guardians  may  have 
directed  the  money  to  be  expended.  But,  whatever  might 
have  been  thought  of  the  sufficiency  of  the  visitor  as  an 
auditor,  before  the  recent  change  in  the  poor  law,  as  the 
guaidians  are  now  to  execute  their  duties  "  under  the  con* 
tnrasdmd  subject  to  the  rules,  orders  and  regulations  of  the 
Poor  Law  Commissioners,"  (see  4  &  5  Will.  4,  c.  76,  s,  21,) 
and  on  their  expenditure  and  mode  of  accounting  have  been 
by  some  of  such  rales,  which  are  unquestionably  binding* 
plaiced  under  new  restraints,  a  necessity  has  arisen  'foe  an 
inspection  and  aodit  erf  then*  acCouats,  which  it  is  certain  the 
visitor  ibas>  no  authority; to  institute.  If,  therefore,  the  com* 
mtsaidnera  have  the*  power  to  direct  the ;  appointmeu*  of  any 
efioerftiasocb  a  union,  ao  one  can  dqubt  the  propriety  qf 
their  doing  .so  in  the  case  of  an  auditor.  The  46th  section 
has  words. large  ejftwgh  to  Extend  to  this  ugion,  and  in  tprm* 
embrace*  the  case  of  ft*  officer  for  the  auditing,  allowing; 
,or  disallowing, of'  accounts*  N«f;  is  there  anything  in  this 
inoseuisteiit  with  the  provisions: of  Gilbert's  Act— the  guar- 
diotis,  indeed^  are  subjected  to  a  new  controul,.  and  are  sub- 
jected to  new  duties,  but  this  arises  from  the  express  provi- 
aitus'of  the  -91st  section;  these, duties  occasion  a  necessity 
for  an  auditor*  The  former  visitor  will  -continue  to  perform 
his  duty,  but  js  incompetent  t?  the  discbarge  of.  that  of 
auditor/  and  the  commissioners  supply  the  want  under  the 
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authority  given  them  by  the  46th  section.    The  order  in 

j^C^      question  therefore  seems  to  us  free  from  all  objection  on 
v.  this  head. 

Commissioii-  ^8  aD  auditor  **  clearly  a  proper  officer  in  such  a  union 
BBS.  as  that  under  consideration,  so  it  is  impossible  to  read  the 
order  in  question,  which  regulates,  for  the  future,  the  manner 
in  which  the  guardians  are  to  manage  its  affairs,  without 
feeling  that  it  is  necessary  for  them  to  have  the  assistance 
of  an  intelligent  clerk.  It  is  stated  that  at  present  the  trea- 
surer discharges  the  duties  of  that  office  not  by  virtue  of 
any  independent  appointment  as  clerk,  but  as  treasurer 
under  the  Gilbert  Act.  We  turn  therefore  to  the  12th  sec- 
tion  of  the  act,  which  defines  his  duties,  but  these  are  con- 
fined to  die  receipt  and  payment  of  monies,  and  the  keeping 
of  accounts,  such  as  we  have  before  stated.  We  may  form 
some  notion  of  the  amount  of  his  contemplated  labours 
from  the  fact  that  the  section  limits  his  salary  to  10/.  a  year. 
It  is  clear  that  this  is  not  such  a  clerk  as  is  now  necessary, 
and  equally  so  that  the  commissioners  have  authority  to 
appoint  such  an  officer  in  this  union.  The  order  describes 
his  duties,  and  they  make  it  clear  that  he  is  assisting  in  the 
administration  of  the  relief  and  employment  of  the  poor, 
and  in  otherwise  carrying  the  provisions  of  the  New  Poor 
Law  Act  into  execution.  If,  therefore,  he  bad  been  appointed 
for  the  discharge  only  of  duties  which  fell  within  this  defi- 
nition, we  should  have  thought  that  the  order  was  free  from 
objection  on  this  head  also;  but  we  regret  to  find  that  other 
duties  are  imposed  upon  him,  which  appear  to  us  clearly  to 
go  beyond  the  limits  of  the  Poor  Law  Amendment  Act, 
and  it  has  not  been  suggested  to  us  that  the  commissioners 
derive  any  authority  from  any  other  source  to  impose  them* 
The  most  obvious  of  these  are  specified  in  Rule  5,  "  the 
preparing  or  superintending  the  preparation,  and  taking 
measures  for  ensuring  the  prompt  and  correct  return  of  all 
such  statistical  information  and  reports  as  may  be  required 
for  the  public  service.'9  This  may  be  in  itself  very  desira- 
ble, but  it  must  lead  to  expense  in  the  way  of  salary  and 
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qontigjenctes,  which  the  conuittssioners  have  qq  right  to        1839. 
impose  on  the  parishes  forming  the  union,  and  is  too  re-    T/^f*/ 
motely  and  indirectly,  if  at  all,  connected  with  the  object  of  «. 

the  Poor  Law  .Amendment  Act  to  be  within  their  jurwdic-  C*™*J^ 
tion.  Upon  thb  ground  we  think  the  order,  which  ia  satire*  m». 
cannot  be  supported,  and  we  have  said  so  much  a*4  the 
former  objection,  which  we  bold  to  be  untenable,  as  well  as 
on  this  which  we  sustain,  for  the  purpose  of  pointing  out  in 
what  waj  we  think  the  jurisdiction  of  the  commissioners 
may  be  legally  as  well  as  profitably  exercised  within  the 
nnion,  which  we  should  hope  would  lead  to  an  accommo- 
dation between  them  and  the  officers  of  the  union. 

Rule  absolute. 


Bybqm  v.  Thompson.  3re*Ti7ii 

November  6th. 

ASSUMPSIT.    The  firet  count  was  on  a  promissory  note  Where  a  pro- 

for  525/.,  made  by  the  defendant,  and  payable  to  the  plain-  mad0  by  the 

tiff  or  order  on  demand.     Plea :  that  the  defendant  did  not  defendant  was 

altered  by  him 
mage  the  note  modo  et  forma.  after  delivery 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  Sittings  pfj^lj! 
after  last  Trinity  term,  at  Guildhall,  it  was  admitted  for  the  the  insertion 
plaintiff,  that  the  words  cl  or  order,"  which  were  interlined,  « or  ^eTn 
bad  been  inserted  in  the  note  after  it  bad  been  delivered  and  it  aP" 
to  the  plaintiff  by  the  defendant,  but  the  plaintiff  proved,  the  alteration 
that,  on  discovering  the  words  had  been  omitted,  he  sent  w^*  l^^"r 
it  back  to   the   defendant,  who   stated,    "  it  is  my  omis-  original  inten- 
sion," and  inserted  the  words,  and  Kershaw  v.  Cox  {a)  was  ^jJLheld 
relied   upon  to  shew   that  under  these  circumstances  a  that  it  did 
new  stamp  was  not  necessary.    The  counsel  for  the  defend-  new  stamp 
ant  contended  that  this  alteration  of  the  vote  vitiated  the  necessary. 
instrument,  and  cited  Kniliv.  Williams  (i),  Chilty  on  Bilk, 
304,  and  Knight  ?.  Clements  (c).     His  lordship  reserved 

(a)  S  E&p.  249.  (c)  B  A.  &  E*  915  jS,G8N. 

(ft)  10  Ea>t,  431.  *  P.  S75. 
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the  point  as  to  tin  wbifedi  stardp,  aud  the  wtadict  passed 
for  the  piainu£ 

..."  <         •        i       .  \  ■       '     • 

Alexander  now  moved  according  to  the  leave  reserved, 

and  relied  cm  Knill  v.  William  (qi)  *«4  Knight  v.  Cfr- 

ment$(b),  .   . 

Patteso}*  J. — The  question  in  tfiese  cases  depends 
upon  whether  the  subsequent  alteration  in  the  note  is  made 
in  pursuance  of  the  original  intention  of  the  parties,  and  in 
consequence  of  a  mere  mistake.  If  so,  the  alteration  does 
not  vitiate  the  instrument,  as  fully  appears  by  Kershaw  v. 
Cox  (<:).  In  Knight  v,  Clements  (fi)  the  question  turned  merely 
on  the  point  as  to  where  the  onus  of  proof  lies,  when  the 
instrument  appears  op  inspection  to  have  been  altered  • 
Here  this  proof  was  supplied  by  the  plaintiff,  and  the  single 
expression  of  the  defendant  "  it  is  my  omission/'  was  suffi- 
cient to  warrant  the  jury  in  finding  that  the  omission  was 
accidental,  and  brings  the  case  within  Kershaw  v.  Cox  (c). 

CoLEMDGiand:WiiATAMs  Jfc.,  and  Lord  DsnmanC.J. 

concurred.  ' 

Rule  refused. 

(a)  JO  East,  431.  (c)  3  Esp.  246. 

(6)  8  A.  &  E.  215;  S.  C.  3  N.  &  P.  375. 


The  Queen  1'.  The  Inhabitants  of  YVAiN*L&fcT  ALL 

'       Saints  (rf).  •   v 

A  master  not    ON  appeal  against  an  order  for  the  removal  o(  M.  Houlden 

SmJ^"  from  the  parish  of  Wamfleet  All  Saints  in  the  bounty  of 

merit Tor  a  (<*)  Deeded  Hil.  term,  Feb.  2d,  1840* 

parish  appren-  .  v  ' -     •.  ,     ~F  .    .        '.  , 

tice,  agreed  with  another  person  in  the  same  trade  with  himself,  hue  in  a  different  pa- 
rish, that  the  apprentice  should  work  for  him,  he  paying  to  the  first  master  5*.  a  week. 
The  apprentice  worked  accordingly,  and  lived  with  the  second  master  for  about  three 
years,  and  until  the  expiration  of  his.  indenture,  except  for  an  interval  of  10  days,  when 
his  first  master,  who  was  ill,  'sent  fbr  him  back.  ■  Held,  that  th'ratvns  a  putting  away  of 
the  apprentice  without  the  cop  sept  of  justices,  withfin  56  Geo*  $,  c>  139,  s.  9,  trod  that, 
uo  settlement  was  gained  in  the  parish  of  the  second  master, 
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Lincoln}  'to  the  parish  of  Alford  in  the  same  county,  the'        1839. 

court  of  quarter  sessions  quashed  the  order,  subject  [to 'the  T/^^J 
opinion  of  the  Court  of  Queen's  Bench  on  the  following  v. 

C3tgc\  •    '    ■     ' - "     •  i       •     •  l-,i»   '•"    '      Inhabitants  of 

",  ,  Waikfleet 

By  iridentu re  dated  the   14th  June,  r8ff)f'the  pkuj^er,    all  Saints. 

then  above  the  age  of  nine  years,  was  duly  bound  as  d 
parish  apprentice  for  seven  years  to  one  Smith,  of  the  said  pa- 
riah of  Alford,  tailor.    He  served  his  master  in  Alford  under 
the  same  for  about  four  years,  when  the  master,  not  having 
employment  for  the  pauper,  agreed  with  one  Brooks,  of 
Wainfleet  All  Saints,  a  draper,  and  employing  tailors  in  his 
business,  that  the  pauper  should  do  tailor's  work  for  Brooks, 
upon  the  terms  that  Brooks  should  pay  Smith  five  shillings 
a  week  out  of  the  pauper's  earnings.     Wainfleet  All  Saints 
is  distant  from  Alford  fifteen  miles.     The  apprentice  went 
accordingly  to  work  for  Brooks  in  Wainfleet  All  Saints, 
where  he  continued  to  work  and  inhabit,  except  for  an  in- 
terval of  ten  days,  (vyhich  occurred  nine  months  after  he 
first  went  to  Brooks's,)  up  to  the  time  of  removal.     Pre- 
vious to  those:  ten  day*  $mith  became  ill,  and  sent,  to  the 
pauper  to  assist  him ;  the  pauper  went  and  did  assist  him 
during  bis  illness1,  which  lasted  ten  days.    When  Smith  had 
recovered,  the  pauper  returned  to  Brooks.    The  5s.  a  week 
were  duly  paid  by  Brooks  to  Smith  to  the  end  of  the  ap- 
prenticeship, except  during  the  aforesaid  period  of  ten  days, 
for  which  an  allowance  was  msjlo,     The  indenture  expired 
while  the  p&uper  was  working  for  Brooks  and  inhabiting  at 
Wainfleet  Ail  Saints/  where  he  ♦corrtiniisd  to  reside  to  the 
time  of  removal.     No  assignment  ~of  the  indenture  was 
made,  nor  was  the  consent  of  any  justices  obtained  for  suck  * 
service  at  Wainfleet  All  Saints.  -   The  question   for  the 
opinion  of  the  Court  is,  whether  the  apprentice  obtained  a 
settlement  in  the  parish  of  Wainfleet  All  Saints  by  such 
service  there. 

WhitehurU.  and  ffiildman  in  support  of  the  order  ofies- 
ftious.    It  was  contended  at  the  sessions  that  the  service 
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1839.        of  the  pauper  at  Wainfleet  was  not  under  the  indenture*, 
T^A  but  it  will  now  probably  be  admitted  that  it  was,  and  that 

v.  it  would  certainly  have  been  sufficient  to  gain  a  settlement 

wIimflut  *°  *^a*  P*™*1*  ^  ti"8  bad  keen  an  ordinary  instead  of  a  pa- 
all  Sauts.  rish  apprenticeship.  The  only  question,  therefore,  will  be 
whether  the  56  Geo.  3,  c.  139,  a*  9.  which  regulates  the 
transfer  of  parish  apprentices,  defeats  the  settlement.  That 
section  recites  that  it  is  expedient  that  the  masters  of  parish 
apprentices  should  be  empowered  "  to  place  out  or  assign 
them,'9  and  that  it  is  proper  that  such  "  placing  out  or 
assignment"  should  be  under  the  control  of  justices,  and 
that  it  is  inexpedient  that  any  master  "  should  in  any  way 
discharge  or  dismiss  from  his  service  any  parish  apprentice 
without  the  consent  of  such  justices;"  and  then  enacts, 
that  "  it  shall  not  be  lawful  for 'any  master  to  put  away  or 
transfer  any  parish  apprentice  to  any  other,  or  in  any  way 
to  discharge  or  dismiss  from  his  service  any  parish  appren- 
tice without  such  consent  of  justices  as  is  directed  in  32 
Geo.  3,  c.  57 ;"  and  that  no  settlement  shall  be  gained  un- 
less the  apprentice,  "  after  such  putting  away  or  transfer," 
shall  have  served  under  the  sanction  of  such  consent  as 
aforesaid*  It  is  submitted  that  the  above  provision  is  in- 
tended to  apply  to  nothing  short  of  an  entire  putting  away 
or  transfer  of  a  parish  apprentice,  and  not  to  the  mere  loan 
of  his  services,  where  he  is  placed  out  for  a  time,  and  the 
original  master  does  not  abandon  dominion  over  him.  By 
the  following  section  a  penalty  is  imposed  on  the  putting 
away  or  transferring  an  apprentice  without  such  consent. 
The  9th  section,  therefore,  should  be  construed  strictly. 
The  recital,  which  may  be  called  the  enabling  part  of  it, 
uses  the  words  "  to  place  out  or  assign,"  but  the  enactment, 
which  is  the  restrictive  part,  is  confined  to  the  putting  away 
or  transferring,  and  to  the  discharge  or  dismissal  of  the  ap- 
prentice, and  does  not  interfere  with  the  "  placing  him  out*'9 
which  is  a  transfer  of  a  temporary  character.  The  previous 
enactment  on  the  same  subject  in  32  Geo.  3,  c,  57,  s.  7, 
relates  simply  to  an  assignment  "  for  the  residue  of  the  term 
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mentioned  in  such  indenture  of  apprenticeship,"  although        1889. 

the  recital  there  also  speaks  of  "  placing  out n  as  well  as    J^l^ 
™ .  .        .         .       *  .  .        The  Qpm 

assignment.    This  may  be  taken  therefore  as  an  exposition  v. 

of  the  policy  of  the  legislature;  notwithstanding  the  former  I^*^J^f 
act,  which  subjected  to  certain  regulations  the  assignment    au,  Saihts. 
of  an  apprentice  for  the  whole  term,  it  was  found  that  equal 
mischief  was  done  by  a  placing  out  or  transfer  for  the  whole 
term  without  any  regular  assignment,  and  thence  originated 
the  recent  statute,  the  object  of  which  was  to  put  such 
"  placing  out  or  transfer "  under  the  same  regulations  to 
which  the  assignment  had  been  subjected  by  the  former 
statute.     A  covenant  in  similar  terms  in  a  lease  would  not 
be  broken  by  an  underletting.     In  Rex  v.  Shipton  (a)  it  was 
not  necessary  to  decide  the  present  question,  for  the  master 
had  abandoned  all  control  over  his  apprentice,  so  that  the 
second  service  could  not  be  in  furtherance  of  the  indenture; 
here  the  original  master,  because  be  had  no  sufficient  em- 
ployment, caused  instruction  to  be  given  by  another  to  bis 
apprentice,  received  money  for  his  services,  and  recalled 
him  when  wanted.    It  was  for  the  sessions  to  say  whether 
there  was  a  putting  away  in  this  case,  and  it  must  be  taken 
as  found  by  them  that  there  was  not.    The  appellants  may 
rely  on  the  observation  of  BayUy  J.  in  that  case,  that  " an 
assignment  imports  a  transfer  of  the  services  of  the  appren- 
tice for  the  residue  of  his  term.     But  an  apprentice  may 
be  said  to  be  placed  out  when  the  master  consents  to  the 
apprentice  serving  another  individual,  so  as  to  become  sub* 
ject  to  the  control  of  that  other.     Here  it  is  evident  that 
the  legislature  intended  to  prohibit  the  placing  out  without 
consent  of  the  justices,  as  well  as  the  assignment/'    It  may 
be  said  that  the  argument  now  urged  was  present  to  the 
mind  of  that  learned  judge,  but  the  construction  to  be  de- 
rived from  the  32  Geo.  3,  c.  57,  was  not  brought  to  the 
attention  of  the  Court. 

N.  R.  Clarke  (with  whom  was  Willmore),  contrd.    If 
(a)  8  B.  ft  C.  88;  S.  C.  S  Mann,  ft  R.  %\f. 
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1839.        tfcirfe  is  ^tay  material  distifrction*  between  this  case  and  Rex 

J^T**      *  8hipttin((t)  it  &  hi  fevoifr  of  Ae  respondents,  for  there  the 

v.  original  master  retained  the  indenture,  and  supplied  his 

%iwS^  *fePrefltfeB  whh  *°rk  artd  ***ti<*\  Attendance;  [Coleridge  J. 

all  Saints.  There  the  Apprentice  became  lire  hired  sefVartt  of  his  mem 
irittteY;  stt  thai  the  stervlce  could  not  have  been  under  the 
indenture.]  That  was  without  the  permission  of  the  first 
master,  arid  "Lord  Tenterdkn  C.J.  expressly  decides  on 
bdthgrbutfds,  a*id  sbys>  "I  ah*  think  that  no  settlement 
was  gamed,  because  there  was  hi  this  case  a  putting  away 
of  the  apprentice  within  the  Meaning  <bf  the  36  Gto.  3,  c. 
139,  s.9tf*    (He  Was  then  stopped.) 

Lord  DutfMAH  C.J.—The  statute' would  be  constantly 
evaded  if  a  case  like  the  present  were  not  taken  to  be  within 
it.  The  argument  urged  to-day  is  certainly  very  forcible, 
but  a*  similar  argument  seems  to  have  been  used  in  Rer  v. 
Shipton(a),  and  the  tenth  section,  imposing  the  penalty;  was 
also  pressed,  and  yet  the  Court  was  not  prevented  from 
saying  that  the  sanction  of  the  justices  was  necessary  to  the 
transfer  of  an  apprentice,  although  only  for  a  limited  pe- 
riod. The  object  of  the  legislature  was  to  prohibit  the 
putting  apprentices  under  the  control  of  a  new  master 
without  the  interference  of  the  magistrates.  I  think  it 
would  be  better  if  the' sessions  were  to  take  upon  them- 
selves to  say  in  these  cases  whether  there '  has  been  a 
putting  away  of  the  apprentice. 

LitTLEDALE  J.— There  are  three  things  mentioned  in 
the  act,  viz;  the  assignment,  placing  out,  and  putting  away 
of  an  apprentice,  which  all  appear  to  me  to  mean  the  same 
sort  of  thing.  The  apprentice  here,  though  not  dismissed, 
was  placed  out;  that  amounts  to  a  putting  away  with  another 
master,  and  was  intended  to  be  under  the  superintendence 
of  magistrates. 

(a)8B.*C.8B]  &C.SM8IM.&R.917V 
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.  Wiuuam&  J.-r Although,  wa  &bppM  np>t  Uhv^  out.of.tAw 
word*  .of  a  jtpttitft,  for  the  pMFpowrf  reaching  a  mischief,    T^fA^ 
wbi<*  w^may  <*mc*i  ve  ft  be  withh*  it*  spirit,  yet,  when  «, 

there  a/e  so fficieqtiW^s^. w  right  w*  ^oHldcowidw.to  ^awlw^ 
policy* and  promote,  it  by  o«r  conatracUOMr  The  object  qf  all Sajnts. 
the  legialafture  wafc  undoubtedly,  ftQ  prevent  a*  indicium- 
note  plating,  out  as,  well  **  *)?igiuoeot  of  apprentice*. 
For  the  sasie  reasop  that  the  roagiatrfUQs.arp  to.  take -care 
that  an  apprentice  is  asaigaqd  tp  a  proper,  persons  they  are 
to  take  care  that  the  apprentice  ia  not  placed  oal  with  any 
but  a  proper  parson  .for  any  ojinor  period, :.  I  think,  this 
apprentice  was  put  a  way  with  another  master,  though  not 
absolutely  transferred  to  him;  but  the  enacting  part  of  the 
clause  uses both.espresaioiis,  "put *way  pr  transff r*     , 

GouuUDOit  J.~l  hare  doubts  on  the  question,  but  they 
are  t|*t  JtroogeAougb  to  lead  me-  to  differ  from  (he  rest  of 
the  Court,     ■  . 
>.  Qr^tf  of  sessions  quashed.  , 


"'    ''  Batsok  an<!  others  v.  Shearman  (a).  ■     7A^vu  4Q<P 

JJJSpT  a^pinst.the  defendant  as  one  of  the  obligors  (with  Debt  against 

twpofjiers,  Rutfaford  andZJpcrg)  of  a  joint  and  several  bond,  obfigore^f  a 

The  conditions  of  the  bond  as  set  opt .  on  oyer  recited  that  joint  and  se- 

Rutherford  had  opened  an  account  with  Bat  son,  Wilson,  and  %j*th%  condi- 

£qqg%fr  ,(the  plaintiffs,)  and  that  Batyon,  }Vilson,  and  Lam-  tion»  *hicn 
""  "  recited  an 

(«)D^^(No«,^0itJ^the64UW^vM»T.lia38^       ,;     agreement  by 

the  plaintiffs, 
tffeaak&i^flrai,  to  dj^coanttiils,  aad  otherwise  advaaos*  to  pm«  of  llie  obligors  any 
sum*  of  money  not  exceeding  at  any  one  pr  roorq  time  or  times  200/.  upon  security, 
the  bond  was  to  be  void  if  the  obligors,  01*  any  or  either  of  them,  should  pay  to  the 
plaktifis  aad  any  other  petto*  iwbaaboaJd  become  a.  partner  in  the  firm,  all  such  sums, 
uot  exceeding  200/.,  as  the  plaintiffs  or  any  future  partner  should  advance  the  obligor 
outnro,  A*Ji  Whtd*  he  might  from  time  to* time  aYavr  u(xm  platnCfflfs  or  get  discounted 
by  tbem,  within  three  months  after  notice  to  pay  such  suras.  He|tf,  1,  That  the  bond 
was  a  continuing  security ;  2.  That  an  averment  that  200/  was  due,  and  that  notice 
thereof  had  been  given  to  the  defendant,  was  no  notice  to  him  to  pay,  and  so  the  non- 
payment by  him,  no  breach  of  the  condition  sheqmt,and  that  this  objection  was  open  on 
general  demurrer. 
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horn  had  agreed  to  discount  bills  of  exchange,  and  other- 

Batson  w*8e  Pay>  'Cil(^  an<*  ac'vance  t0  or  f°r  Rutherford,  if  he 
and  others  should  have  occasion,  any  sum  or  sums  of  money,  not  ex- 
Spearman.  needing  at  any  one  or  more  time  or  times  the  sum  of  200/. 
in  the  whole,  upon  having  such  security  for  the  repayment 
thereof,  with  interest,  as  was  contained  in  the  above-written 
obligation  with  such  condition  as  thereinafter  contained, 
atodthen  proceeded  as  follows:—"  Now  the  condition  of 
the  above  written  obligation  is  such,  that  if  the  said  Ruther- 
ford, Boag,  aud  Spearman  (the  defendant),  or  either  or  any 
of  them,  their  or  either  or  any  of  their  executors  or  ad- 
ministrators, or  any  person  or  persons  on  their  behalf,  do 
and  shall  well  and  truly  pay  or  cause  to  be  paid  unto  the 
said  B.  W.  and  L.  (the  plaintiffs)  and  all  and  every  other 
person  or  persons  who  shall  or  may  become  partner  or 
partners  with  them  in  the  said  banking  business,  or  any  or 
either  of  them  (or  other  the  firm  of  the  said  house  for  the 
time  being),  and  their  and  each  and  every  of  their  execu- 
tors and  administrators,  all  and  every  such  sum  and  sums  of 
money,  not  exceeding  the  sum  of  200/.  as  aforesaid,  as  the 
said  B-  W.  and  L.  (the  plaintiffs)  or  any  or  either  of  them, 
or  any  future  partner  or  partners  of  the  said  firm,  or  other 
the  firm  of  the  house  for  the  time  being,  shall  advance  and 
pay,  or  be  liable  to  advance  and  pay,  for  or  on  account  of 
their  accepting  or  paying  an^  bill  or  bills  of  exchange, 
drafts,  notes,  or  other  securities  or  engagements  whatsoever, 
which  he  the  said  Rtflherford  shall  from  time  to  time  draw 
upon,  or  desire  or  request  to  be  paid  by  them,  or  make 
payable  at  their  house,  or  which  shall  be  discounted,  paid, 
or  credited  in  advance  by  them,  for  the  said  Rutherford,  and 
also  all  and  every  other  sum  and  sums  of  money,  which  the 
said  B.  W.  and  X.,  or  any  or  either  of  them,  or  other  the 
firm  of  the  house  for  the  time  being,  shall  have  laid  out,  paid, 
or  advanced,  or  become  in  any  wise  liable  to  advance  or  pay 
to  any  person  or  persons  whomsoever,  to  or  for  or  on  the 
credit  of  the  said  Rutherford,  or  otherwise  on  his  account, 
together  with  such  lawful  charges  &c.  and  interest  &c,  for 
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such  sums  as  they  fk/M  be  in  advance  or  in  balance  against 
the  said  Rutherford  within  three  calendar  months  after  re- 
ceiving notice  to  pay  and  satisfy  such  sum  and  sums  of 
money,  or  the  interest  so  to  accrue  due  as  aforesaid,  then 
Are  above  Written  obligation  shall  be  null  and  void,  or  else 
shaH  be  and  remain  in  full  force  and  entire." 

Plea.    Payment  by  Rutherford  according  to  the  fortn 
and  effect  of  die  condition. 

Replication.  That  after  making  the  said  writing  obliga- 
tory, plaintiffs  advanced  and  paid  divers  sums  amounting  to 
900/.  on  account  of  pfcying  divers  bills  &c.  which  Ruther- 
ford  had  drawn  on  plaintiffs,  and  on  account  of  paying 
other  bills  &c.  made  payable  by  Rutherford  at  plaintiff's 
banking-house;  that  a  large  snm,  to  wit,  $00/.  on  account 
of  the  moneys  so  advanced  and  paid  by  plaintiffs,  and  of 
interest  thereon,  was,  at  the  time  of  giving  the  notice  there* 
mafter  mentioned,  due  from  Rutherford,  "whereof  the 
defendant,  three  calendar  months  before  the  commencement 
of  this  suit,  to  wit,  on  &c.  had  and  received  notice."  Aver* 
ment  of  non-payment  by  the  defendant  or  his  co-obligors. 
Verification. 

Rejoinder.    That  after  making  the  writing  obligatory, 
plaintiffs  advanced  and  paid  divers  sums  on  account  of  pay- 
nag  divers  bills  &c.  which  Rutherford  then  drew  on  plain- 
tiffs, and  on  account  of  paying  divers  other  bills,  &c.  which 
Rutherford  then  made  payable  at  the  banking-house  of 
plaintiffs ;  that  the  last-mentioned  sums  so  paid  by  plain- 
tiffs amounted  to  200/.;  that  Rutherford,  according  to  the 
condition  of  the  writing  obligatory,  repaid  to  plaintiffs  the 
last-mentioned  sums  to  the  amount  of  200/.,  and  that  the 
sums  of  money  alleged  in  the  replication  to  have  been  ad- 
vanced and  paid  by  plaintiff,  were  paid  after  the  sums  men- 
tioned in  the  rejoinder  had  been  so  advanced  and  paid  by 
plaintiffs,  and  also  after  the  same  had  been  so  repaid  by 
Rutherford.    Verification. 
General  demurrer  and  joinder. 
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W.  H.  Watson,  for  the  plaintiff,  cited  Williams  v.  Raw 
linton  (a),  to  shew  that  the  defendant's  was  a  continuing 
guarantee.    (He  was  then  stopped.) 

Wightman  contrA,  observed,  that  authorities  could  not 
apply  very  exactly  to  the  particular  terms  of  this  guarantee, 
but  that  he  would  not  contend  against  the  impression  of 
the  Court  in  favour  of  its  being  a  continuing  security.  But 
the  replication  is  bad,  for  not  averring  a  proper  notice  to 
the  defendant  to  pay;  it  says  "  whereof "  he  had  notice, 
referring  simply  to  the  fact  that  money  was  due  from  Ru- 
therford, and  the  condition  of  the  bond  is  to  pay  within 
three  months  after  notice  to  pay.  Defendant's  is  a  collateral 
liability9  and  distinct  notice  should  have  been  averred.  In 
a  case  of  collateral  liability  to  pay  money  on  request,  a  dis- 
tinct request  is  necessary,  and  the  common  allegation  of 
licet  saepius  requisitus  is  insufficient;  the  defect  being  one 
of  substance  may  be  taken  advantage  of  on  general  de- 
murrer; Birks  v.  Trippett  (b),  and  Bach  v.  Owen(c). 

W,  H.  Watson,  in  reply.  The  objection  should  have 
been  taken  on  special  demurrer. 

Lord  Denman  C.  J.  The  defendant,  as  surety,  might 
have  notice  every  week  of  the  state  of  the  account,  without 
the  plaintiffs  even  meaning  to  call  upon  him  to  pay  the 
balance, 

Patteson,  Williams,  and  Coleridge  Js,  concurred. 

W.  H.  Watson  then  obtained  leave  to  amend. 


Leave  for  plaintiffs  to  amend. 


(«)  10  B.  Moore,  363,  and  3      Saund.  33,  a,  note  (2)  to  that  case. 
Bing.  71.  (c)  5T.  It.  409. 

(6)  1  Saond.  32,  and  1  Wms. 


MICHAELMAS  TERM,  Til  VICT.  81 

1839. 

The  Queen  v.  The  Inhabitants  of  Whitley  Upper.        Wednesday, 

_  Nov.  13/A. 

UN  appeal  against  an  order  for  the  removal  of  William  The  examina- 

Ckild  and  his  wife   and  children  from  the  township  of  ,ioD  of  *  P*«- 

r  per  sent  to 

Flocktoa  to  the  parish,  township  or  place  of  Whitley  Upper,  the  appellant 
both  m  the  West  Riding  of  Yorkshire,  the  quarter  sessions  ^e^forhis*11 

for  the  Riding  confirmed  the  order,  subject  to  the  opinion  removal, 

-  l:    ^     ^  .      fll      ,  stated  that  he  . 

of  tins  Court  upon  the  following  case: — ■  wag  bound 

The  grounds  of  removal,  as  set  forth  in  the  examination  apprentice  by 

the  overseers 
of  die  pauper,  a  copy  of  which  was  sent  to  the  appellants  of  the  respond- 

with  the  order  for  his  removal,  pursuant  to  the  statute  4  &  cnt  Pari»h  to 

9  r  a  master  in 

5  Will.  4,  c.  76,  s.  79*  were,  that  the  pauper,  William  Child,  the  appellant 

was  illegitimate,  and  born  in  the  township  of  Flockton,  and  {£"t§|)e  *j|J 

that  when  seventeen  years  of  age  he  was  bonnd  apprentice  duly  served  his 

by  the  overseers  of  Flockton  to  Oeorge  Walker,  of  Whitley  gmp.  n^ 

Upper,  eoal  miner,  until  be  should  attain  the  age  of  twenty-  groun^8  of 

one  years,  and  that  be  duly  served  his  apprenticeship  at  stated  to  be, 

Whitley  Upper.    The  notice  of  appeal  stated  the  grounds  ^Jjjjj^ 

thereof  aa  follows: — "That  the  said  Child  was  born  in  lotheresoond- 

yoor  said  township  of  Flockton,  and  has  never  done  any  act  had'never  *° 

whereby  to  gain  a  legal  settlement  in  the  said  township  of  done  any  act 

Whitley  Upper,  inaap^ch  as  the  requisites  of  the  66  Geo.  3,  gain  a  iettle- 

c.  139,  and  more  particularly  the  3th  section  of  that  act,  were  ment  in  die 

firt  complied  with,  when  the  said  Child  was  put  and  bound  rishT  inasmuch  i 

apprentice,  by  the  churchwardens  and  overseers  of  the  poor  "^ ®/^ul"   1 

of  your  township  of  Flockton,  to  one  George  Walker  of  Geo.  3,  c.  139,  ] 

Whitley  Upper  aforesaid,  coal  miner."    It  appeared  on  the  tfculariy  thle**" 

hearing  of  the  appeal  that  the  pauper  was,  previously  to  5th  section  of 

and  at  the  time  of  the  binding  mentioned,  in  the  service  of  not  complied 

the  said  Walker,  his  father-in-law,  who  was  present  with  wilh  when  the 

r.  pauper  was  so 

him  before  the  justices,  and  after  they  had  signed  their  bound  appren- 

allowance  of  the  indenture  tbe  pauper  was  then  bound  by  n™~this 

the  overseers  of  the  respondent  township  as  a  parish  appren*  statement  of 

tice  to  Walker,  m  pursuance  of  an  order  of  the  said  justices  oflppea",  that 

the  appellants 
were  not  entitled  to  shew  at  the  trial  that  their  overseers  had  no  such  notice  of  the 
binding  as  is  required  by  section  2  of  that  act. 

VOL.  111.  O 
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previously  made  in  that  behalf  and  referred  to  in  the  said 
•indenture.  After  the  respondents  had  closed  their  case  the 
v.  ~  appellants  proposed  to  prove  that  the  overseers  of  the  ap- 
InWHiwjKY°f  Pel,ant  township  were  not  present  at  the  binding,  and  that 
Upper.  no  notice  whatever  was  given  to  the  overseers  of  the  appel- 
lant township  previously  to  or  at  the  binding  of  the  pauper, 
pursuant  to  the  provisions  of  the  56  Geo.  3,  c.  139*  The 
respondents  objected  to  the  reception  of  this  evidence,  as 
being  a  ground  of  appeal  not  set  forth  in  the  statement  of 
grounds  of  appeal  contained  in  the  notice  served  by  the 
appellants  before  the  trial.  The  Court,  after  argument, 
refused  to  receive  the  evidence,  and  therefore  confirmed  the 
order. 

The  question  for  the  opinion  of  this  Court  was,  whether 
under  the  preceding  notice  of  appeal,  and  statement  of 
grounds  of  appeal  therein  contained,  the  proposed  evidence 
ought  to  have  been  received,  and,  if  the  Court  should  be  of 
that  opinion,  then  the  order  of  sessions  to  be  quashed,  or 
the  case  sent  back  to  the  sessions  to  be  reheard,  aa  the 
Court  should  determine. 

Dundas,  in  support  of  the  order  of  sessions.  The  state- 
ment of  the  grounds  of  appeal  was  insufficient,  under  4  &  5 
Will.  4,  c  76,  8.  61,  to  let  in  the  evidence  offered  by  the 
appellants.  The  statement  points  specifically  to  one  ground 
only,  viz.  that  sect.  5  of  56Geo*3,  c.  139,  had  not  been  com* 
plied  with.  That  section  enacts  "  that  no  settlement  shall 
be  gained  by  any  child,  who  shall  be  bound  by  the  officers 
of  any  parish,  township  or  place,  by  reason  of  such  appren- 
ticeship, unless  such  order  shall  be  made,  and  such  allow- 
ance of  such  indenture  of  apprenticeship  shall  be  signed  as 
hereinbefore  directed."  The  evidence  offered  had  no  refer- 
ence to  a  noncompliance  with  this  provision,  but  to  a  non- 
compliance with  section  2,  which  requires  that  "  notice  shall 
be  given  to  the  overseers  of  the  poor  or  parish  or  place  in 
which  such  child  shall  be  intended  to  serve  an  apprentice- 
ship, before  any  justice  of  the  peace,  for  the  county  or  dis- 
trict within  which  such  parish  or  place  shall  be,  shall  allow 
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such  indenture."    In  Rex  v.  Kelvedon  (a),  the  examination        1839. 

of  the  pauper  sent,  with  the  order  of  removal,  to  the  appel-      s-*^"*-r 
i  •■  .  ,    i       .     t     ii        it-     *   i  TheQuEEN 

lant  parish,  merely  stated  that  he  had  heard  his  father  say  v, 

that  he  was  a  certificated  man  from  C,  and  the  Court  held  loj"*"™"  of 

'  Whitley 

that,  under  4  &  5  Will.  4,  c.  76,  s.  79,  it  was  not  necessary       Upper. 

that  more  specific  information  should  be  given  of  the  grounds 
of  removal,  and  that  the  respondents  were  entitled  to  give 
evidence  that  the  pauper's  father  was  settled  in  G.  by  ap- 
prenticeship. But  that  decision  proceeded  on  the  difference 
of  language  in  the  79th  and  81st  sections,  as  to  the  infor- 
mation required  from  the  respondents  and  appellants  respec- 
tively. He  cited  also  Rex  v.  Oxfordshire  (b),  and  Rex  v. 
Derbyshire  (c).    (He  was  then  stopped.) 

Wertley  and  Carrow,  contrd,  referred  to  Rex  v.  Newark- 
upon~Trtnt(d),  Rex  v.  Threlkeld(e)9  and  Rex  v.  Whiston{J\ 
to  shew  that  notice  to  the  overseers  of  the  binding  was 
necessary.  The  appellants  in  this  case  gave  a  sufficiently 
explicit  statement  of  this  ground  of  appeal,  and  might 
have  had  to  pay  costs  under  section  83,  if  they  had  gone 
more  into  detail.  [Coleridge  J.  Surely  it  is  not  enough 
to  refer  to  a  statute  generally,  and  to  say  that  its  requisites 
have  not  been  complied  with,  leaving  the  other  side  to  find 
out  what  they  are,  and  what  the  result  is  of  all  the  cases 
decided  on  the  construction  of  the  statute:  facts  should, 
be  stated]  It  is  sufficient  to  state  that  a  settlement,  whe- 
ther by  hiring  and  service,  or  otherwise,  will  be  questioned 
in  toto,  yet  such  a  notice  may  render  it  necessary  for  the 
adverse  party  to  consider  decided  cases.  There  are  two 
classes  of  cases  upon  the  present  question.  The  first 
class,  turning  upon  a  variance  between  the  statement  of  the 
appellants  and  the  case  afterwards  set  up  by  them  at  ses- 
sions, does  not  apply.     In  Rex  v.  Derbyshire  (e),  the  dis- 

(a)  5  A.  &  E.  687;  S. C.  1  N.  (d)  3  B.  &  C.  59;  S.C.  4  D.  & 

4  P.  138.  R.  745. 

(*)  1  B.  &  C.  279.  (e)  4  B.  &  Ad.  229. 

(c)  6A.&F,  885;  S. C  2  N.         (/)  4  A.  &  E.  607;  5,C.  0  N. 
&  P.  703.  &  M.  65. 
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1839.        tinction  is  taken  between  this  class,  including  Rex  v.  Af«- 

-^1*^      terton  (a)  and  Hex  v.  Holbeach  (b),  and  the  other  class  of 
The  Queen  .  .         ,  .    .  . 

v.  cases,  in  which  the  statement  per  se  is  insufficient;  in  the 

Inhabitants  of  ca8e  jast  mentioned  it  may  be  doubted  whether  the  appel- 
Upper.  lants  did  not  sustain  some  hardship,  as  the  variance  was  so 
trifling.  In  Rex  v.  Cornwall  (c)  it  was  held  that  a  notice, 
stating  that  the  children  of  a  pauper  removed  with  him  were 
settled  in  the  respondent  parish,  was  sufficient  to  let  in  evi- 
dence of  such  a  settlement.  That  is  a  much  stronger  case 
than  the  present.  If  extreme  nicety  in  parish  notices  is 
required,  great  inconvenience  and  expense  must  be  the  con- 
sequence, as  parish  officers  will  never  be  safe  in  acting 
without  legal  advice. 

Lord  Denman  C.  J. — I  am  of  opinion  that  the  appel- 
lants^did  not  %ive  such  a  notice  as  would  entitle  them  to  go 
into  the  case  set  up  by  them  at  the  sessions,  and  that  this 
order  must  be  confirmed ;  and  pay  opinion  is  not  shaken,  by 
the  argument  that,  if  we  hold  such  a  notice  as  the  present 
to  be  insufficient,  it  may  become  necessary  for  parish  officers 
to  incur  the  expeuse  of  taking  legal  advice.  It  may  fre- 
quently be  their  duty  to  take  legal  advice  upon  thej^rfp  "f  ^ 
notice  to  be  given,  and  when  that  is  the  case,  they  will^by 
doing  so,  save  expense  iHHlWUl  o\  increasing  it  It-is  highly 
expedient  to  state  tacts  in  the  gmrnln  "F  appeal,  instead  of 
raising  an  argument  upon  the  provisions  of  a  statute.  I  do 
not  allow  that  any  injustice  was  done  to  the  appellants  in 
Rex  v.  Holbeach  (b)9  and  cannot  see  the  inconvenience  of 
requiring  notice  to  be  given  of  the  particular  issues  intended 
to  be  tried.  I  am  not,  perhaps,  prepared  to  go  quite  so  far 
as  I  understood  my  brother  Coleridge  to  go  during  the 
argument,  in  saying  that  it  never  can  be  sufficient  tp  state 
generally  that  none  of  the  requisites  of  a  statute  have  been 
complied  with,  but  I  think  that  it  is  not  sufficient,  under  the 

(a)  6  A.  &  E.  878;  S.  C.  2  N.      &  P.  137. 
&  P.  109.  (c)  5  A.  &  E.  134;  S.  C.  1  N. 

(A)  5  A.  &  E.  685;  S.  C.  1  N.      &  P.  144. 
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ptfrnmgfances  of  this  case^gnd  that  it  will  always  be  much 

better  to  state  facts.  _    ^ 

^^___  The  Quskn 

Pattteson  J.— If  I  thought  that,  in  consequence  of  our  ^^^ 
deciding  against  this  notice,  voluminous  notices  and  increased  Upper. 
expense,  on  the  part  of  parishes,  would  become  necessary, 
I  should  be  unwilling  to  come  to  such  a  decision.  But  I 
do  not  think  such  consequences  will  follow.  This  notice 
not  only  does  not  lead  the  respondents  to  the  point  relied 
upon,  but  it  actually  misleads  them.  It  calls  their  attention 
to  the  order  and  allowance  under  section  5  of  the  56  Geo.  3, 
c,  139,  whereas  the  point  intended  to  be  raised  is  as  to  the 
notice  under  the  second  section* 

Williams  J.— I  am  of  the  same  opinion, 
has  hitherto  proceeded  steadily  on  the  sound 
making  the  parties  to  the  appeal  state  specifically 
mean  torely  on,  and  1  am  not  apprehensive  of  any 
inconveniences  suggested  by  Mr.  Wortley. 

Coleridge  J. — I  am  of  the  same  opinion.  With  regard 
to  my  observation,  which  my  lord  has  referred  to,  1  wish  to 
say  that  I  meant  to  confine  it  to  the  statute  now  before  the 
Court;  and  when  1  repeat  that  it  is  not  enough  in  the 
pounds  of  npprejl  to  state  gpnpmlly  thgt,  fhfi  requisites  of" 
the  56  Geo.  3,  c.  1S§,  have  not  been  complied  with,  it  must 
be  remembered  w  hat  diversity  of  opinion  there  has  been, 
both  on  the  bench  and  at  the  bar,  as  to  the  true  meaning  of 
many  of  its  provisions.  Such  a  statement  refers  the  respond- 
ents to  the  statute  and  all  the  cases  decided  upon  it.  At  the 
same  time  I  do  not  say  that  there  may  not  be  cases  in  which  ' 
general  reference  to  a  statute  would  not  do,  but  it  is  much 

better  to  state  facts.  ** 

Order  of  Sessions  confirmed. 


H 
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IV^H^rm  '^ie  QUEEN  *•  The  Justices  of  Lancashire. 

1.  Where  a  j£    PEEL  in  Trinity  Term  last  had  obtained  a  rule  call- 
grant  of  quar*    .  J  # 
ter  sessions       mg  upon  the  defendants  to  shew  cause  why  a  certiorari 

made  by  the  8*10u^  not  *88Ue  to  remove  into  this  Court  the  following 
crown  under,  order,  made  by  the  Court  of  Quarter  Sessions  for  the  county 
5&6WUL4,    tr  ..,...*.,    ,„«„ 

c.  76,  to  a        °'  Lancaster,  on  the  15th  April,  1839. 

newly  incorpo- 
rated borough  "  Thi*  Court,  in  pursuance  of  the  provisions  of  the  5  Geo.  4,  c  85, 
without  a  gaol,  and  5  &  6  Will.  4,  c.  76,  doth  empower  the  visiting  justices  of  the 
the  town  coun-  House  of  Correction  at  Salford,  or  any  two  of  them  (of  whom  the  chair- 
power  under  man  °^  *°e  ™^DK  jostices  shall  be  one,)  to  contract  with  the  town 
5  Geo.  4,  c.85,  council  of  the  borough  of  Manchester  for  the  support  and  maintenance 
and  5  &  6  in  the  said  House  of  Correction,  of  any  prisoners  committed  thereto 
Will.  4,  c.  76,  frpm  the  said  borough  on  criminal  charges,  for  such  term  and  under 
whether  SU°k  cont,'^ODS  RS  the  9a^  visiting  justices  and  council  shall  mutually 

tices  of  the        *Sree  °P°n#  so  as  no  such  prisoner  shall  be  committed  to  the  said  House 
county  to  send  of  Correction  for  any  term  exceeding  six  calendar  months." 
the  borough 
prisoners  to  Notice  of  intention  to  apply  for  a  certiorari  under  13 

gaol.       y        Geo.  2,  c.  85,  was  given  to  the  justices,  and  was  signed  as 
2.  An  order  follows: 

em     w10"*'  "  CrouUy  "^  Smdkm» 
county  iusttces  "  Solicit01*  ror  Mr.  Richard  Gould,  a  rate-payer  of  the  township  of 
to  contract  for  Manchester,  within  and  part  of  the  said  borough." 
the  mainte- 
nance of  bo-  Affidavit  of  service  of  this  notice  was  made  by  Sudlvw, 

mfunSerT"  ^ut  no  affidavit  was  made  by  Gould. 
Geo.  4,  c.  85,        It  further  appeared  by  the  affidavits,  that  Manchester 
and  5  &  6*  •     j        »  *  •  ■        *  i.  i_ 

Will.  4,  c.  76,  received  a  charter  of  incorporation  from  the  crown  on  the 

held  not  to  be  £3^  October,  1838,  and  a  grant  of  Quarter  Sessions  on  the 

an  order  under  ° 

the  latter  sta-    1st  April,  18SJJ,  but  that  Manchester  had  not  and  never 

&££&  had  any  common  gaol. 

certiorari. 

of  application      Sir  J.  Campbell,  A.  6.,  and  Crompton  now  shewed  cause. 

for  a  certiorari  No  sufficient  notice  to  the  justices  of  the  certiorari  has 

to  remove  an  ....  „..  _. 

order  of  jus-     been  given  in  this  case.    The  13  Geo.  %  c.  18,  s.  5,  requires 

to°th  relat?nB    t*iat  Ike  party  suing  forth  the  certiorari  shall  give  six  days 

of  M.,  signed    notice  in  writing  thereof  to  the  justices,  and  in  Rex  v.  The 

by  «  A.  &  B. 

solicitors  for  W.  G.,  a  rate-payer  of  M.,w  is  good  under  13  Geo.%  c.  18. 
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Justices  of  Lancashire  (a)  it  was  held  that  a  notice  signed       %*83*> 

by  the  attorney  is  insufficient.    In  Rex  v.  The  Justices  of  ^  queeh 

Kent  (A),  the  Court  again  decided  that  the  words  of  the  act  v. 

...  .      ^    ,  .      .,         Justices  of 

were  peremptory  in  requiring  the  notice  to  be  given  by  the   La^c^ium. 

party  suing  out  the  writ,  and  in  Rex  v.  The  Justices  of 
Cambridgeshire  (c),  where  notice  was  signed  by  one  church- 
warden only  on  behalf  of  the  other  parish  officers,  it  was 
held  insufficient.  In  the  present  case  there  is  nothing  to 
connect  Crossley  and  Sudlow  with  Gould,  or  to  shew  that 
the  latter  is  a  rate-payer,  or  desirous  to  sue  out  a  certiorari. 
The  test  therefore  applied  in  the  last  cited  case  is  applica- 
ble here ;  could  Gould  be  compelled  to  enter  into  recogni- 
sances for  prosecuting  the  certiorari  with  effect?  If  not,  the 
notice  is  insufficient. 

II.  The  certiorari  is  taken  away.    The  order  of  justices  Second  point: 
is  made  under  the  5  Geo.  4,  c.  85,  s.  1,  and  the  5  &  6  Will.  tajLen  away 
4,  c.  76,  s«  114,  but  by  sect.  13d  of  the  latter  statute,  no 

order  made  by  virtue  of  that  act  shall  be  removed  by  cer- 
tiorari* By  the  5  Geo.  4,  c.  85,  the  justices  or  other 
persons  having  the  government  of  any  gaol  in  a  borough, 
may  contract  with  the  justices  of  the  county  for  the  mainte- 
nance, in  the  county  gaol,  of  prisoners  committed  from  the 
borongh,  and  by  the  5  &  6  Will.  4,  c.  76,  s.  1 14,  the  town 
council  are  empowered  to  contract  in  lieu  of  the  justices, 
^nd,  as  the  order  in  question  relates  to  a  contract  with 
the  town  council,  it  is  clear  that  the  order  is  made  under 
the  hitter  act.  The  order  professes  to  be  made  under  both 
of  the  acts,  but,  if  it  is  in  any  degree  made  under  the  latter 
act,  the  certiorari  is  taken  away,  as  appears  clearly  by  the 
late  decision  in  Rex  v.  The  Justices  of  Ripon  (d). 

III.  But  it  will  be  said  that,  as  Manchester  never  had  a  Third  point: 

A    navy   DO~ 

gaol,  the  town  council  had  no  power  to  contract  with  the  jus-  TOUgh  without 

tices  of  the  county.   But  why  should  the  existence  of  a  gaol  *  6ao1  may 
.  .  J.         ,  .  .  -      ^  contract  to 

be  necessary  to  carry  into  effect  the  provisions  of  5  Ueo.  4,  send  its  pri- 
soners to 

(a)  4  B.  St.  Aid.  289.  (rf)  7  A.  &  E.  417;  S.C.  2  N.  ^V  &°l 

(b)  3B.lt  Ad.  250.  &P.411. 
(c)SB.&  Ad.  887. 
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c.  85.  It  would  be  strange  legislation  to  enact  that,  where 
there  was  a  gaol  in  a  borough,  either  in  ruins  or  in  any  way 
v.  '  insufficient  for  the  reception  of  prisoners,  the  justices  should 
iIwcashire  **e  at  liberty  to  contract  with  the  county  justices,  but  that, 
if  there  was  no  gaol  at  all,  they  should  not  have  the  liberty 
of  making  any  contract.  Suppose  there  bad  been  a  gaol, 
and  that  it  was  burnt  down,  would  there  be. a  power  to 
contract  then?  It  is  true  there  is  no  gaol  de  facto  in  Man- 
chester, but  by  a  graut  of  quarter  sessions  under  the  powers 
reserved  to  the  town  by  5  &  6  Will  4,  c/76,  s.  141,  a  gaol 
is  impliedly  granted  also.  Besides  which,  in  5  Geo.  4, 
c.  85,  8.  4,  the  power  of  any  borough  to  build  a  gaol  is 
expressly  recognized.  [Patteson  J.  Then  you  contend, 
that  Manchester  may  bnild  a  gaol  in  order  to  enable  itself 
to  contract  to  send  her  prisoners  elsewhere.]  That  must 
be  the  argument  on  the  other  side;  it  is  submitted  that  no 
gaol  at  all  is  necessary.  The  intention  of  the  legislature  to 
give  the  most  extensive  powers  to  town  councils  is  appa* 
rent,  and  by  the  6  &  7  Wilt.  4,  c.  105,  s.  2,  these  powers 
are  enlarged.  By  the  late  act,  7  Will.  4  and  1  Vict.  c.  78, 
s.  40,  town  councils  are  authorized  to  build  gaols. 

Cresswell,  Wtghtman  and  L.  Peel,  contrA. 

First  point.  I.  The  5  Geo.  2,  c.  18,  does  not  require  that  the  notice 

of  the  certiorari  shall  be  signed  by  the  person  issuing  forth 
the  writ;  if  it  is  in  writing  and  given  on  his  behalf,  it  is  quite 
sufficient.  If  the  justices  can  come  here  and  shew  that  the 
notice  was  not  signed  on  behalf  of  those  it  purports  to  be, 
as  in  Rex  v.  Cambridgeshire  (a),  it  is  insufficient.  Suppose, 
as  is  suggested,  that  Gould  does  not  enter  into  the  recog- 
nizance required  by  5  Geo.  2,  c.  19*  the  consequence  would 
be  that  the  writ  of  certiorari  would  not  issue.  [Patteson  J. 
You  need  not  trouble  yourself  further  on  this  point;  if  the 
justices  had  shewn  us  that  the  notice  was  not  authorized,  it 
would  have  put  an  end  to  the  case.] 

Second  point.       II.  It  is  a  fallacy  to  contend  that  the  order  of  justices  is 

(a)  3  B.  &  Ad.  887. 
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made  under  5  &  6  Will.  4,  c.  76.     Suppose  the  5  Geo.  4,         1839. 

c.  85,  had  been  repealed,  what  contract  could  have  been      v^v*^-/ 

made?    All  that  is  imported  from  the  5  &  6  Will  4,  c.  76,    The  J0"* 

is,  the  making  the  town  council  contracting  parties,  instead     Juices  of 

Lancashire. 
of  the  borough  justices.     Besides,  it  is  submitted  that  the 

justices  bad  no  jurisdiction  whatever;  their  order,  therefore, 
cannot  be  considered  as  made  under  5  &  6  Will.  4,  c.  76. 
[Pattcson,  J.  The  order  is  clearly  under  the  5  Geo.  4, 
c.  85,  the  whole  subject-matter  being  within  that  statute.] 

HI.  The  main  question  therefore  is  whether  the  5  Geo.  4,  Third  point. 
c.85,  extends  to  cases  where  no  gaol  existed.  It  is  contended 
that  the  grant  of  a  gaol  may  be  implied  from  the  grant  of 
quarter  sessions;  but  that  is  not  so,  the  crown  may  make  a 
grant  of  quarter  sessions  by  virtue  of  its  prerogative,  but 
has  no  power  to  grant  a  gaol ;  4  Bac.  Abr.  Gaol  (A),  citing 
2  Inst.  705,  Com.  Dig.  Imprisonment  (A),  Milton*  $  case  (a), 
Lord  Saachar's  case(b).  Instead  of  a  gaol  being  to  be  im- 
plied from  a  grant  of  quarter  sessions,  the  converse  may  be 
contended  for,  viz.  that  where  there  is  no  gaol  there  cannot 
be  a  good  grant  of  quarter  sessions.  Aod  this  seems  to 
have  been  the  opinion  of  the  legislature,  for  by  section  103 
of  5  &  6  Will.  4,  c.  76,  the  council  of  any  borough  desirous 
to  obtain  a  grant  of  quarter  sessions  are  required  to  set 
forth  what  the  state  of  their  gaol  is,  making  it  therefore  a 
condition  precedent  to  any  grant.  If  Manchester  was  not 
in  a  condition  to  avail  itself  of  the  provisions  of  the  act, 
a  new  act  must  be  obtained.  Again,  the  5  Geo.  4,  c.  85, 
was  only  passed  to  enable  the  justices,  or  other  persons  to 
whom  the  custody  of  a  borough  gaol  belonged,  to  contract 
with  the  county  justices,  but,  where  there  was  no  borough 
gaol,  the  act  could  never  come  into  operation,  because  the 
borough  justices  would  commit  to  the  county  gaol  at  once. 
Bat  in  Manchester  there  were  no  persons  who  could  con- 
tract, and  no  prisoners  to  be  contracted  for,  the  contract 
therefore  by  the  town  council  is  illegal  on  the  face  of  it. 

(a)  4  Rep.  93  b.  (b)  9  Rep.  117  b. 
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1839.  Patteson  J.  (a)— We  have  already  disposed  of  the  two 

v^v"*/      preliminary  points  made  in  this  case*    With  regard  to  the 

Vt  certiorari  being  taken  away,  it  is  clear  that  the  subject- 

Justices  of    matter  of  this  order  is  entirely  under  the  5  Geo.  4,  c.  85, 
Lancashire*  j 

and,  although  the  persons  who  are  enabled  to  make  the 

contract  are  altered  by  5  &  6  Will.  4,  c.  76,  still  as  the 
substance  of  the  order  is  under  the  former  act,  it  is  impos- 
sible to  hold  that  the  order  is  made  under  the  latter  statute. 
As  to  the  main  question,  I  cannot  tell  what  inconvenience 
may  follow  from  the  construction  I  feel  myself  bound  to 
put  upon  the  5  Geo.  4$  c.  85;  if  great  inconvenience 
should  follow,  I  hope  it  will  be  speedily  remedied  by  the 
legislature.  I  cannot  conceive  that  the  act  was  passed 
with  the  intention  to  authorize  contracts  in  any  case,  ex- 
cept where  a  borough  gaol  was  actually  existing.  It  was 
intended  to  enable  parties,  who  were  under  the  burden  of 
maintaining  a  gaol,  to  make  a  contract  with  other  parties, 
having  the  custody  of  the  county  gaol.  Section  2  expressly 
enacts  (though  I  do  not  know  that  it  carries  the  case  fur- 
ther), "  that  the  monies  to  be  paid  under  any  such  contract 
shall  be  raised  in  the  same  manner  as  monies  for  defraying 
the  expenses  of  the  gaol  for  which  a  substitute  shall  be 
provided  under  the  contract;"  the  whole  scope  of  the  act 
therefore  was  to  enable  parties,  having  a  borough  gaol,  to 
substitute  the  county  gaol,  either  wholly  or  in  part.  Now, 
whether  at  the  time  of  passing  that  act  there  were  any 
boroughs  with  criminal  jurisdiction,  and  yet  without  a  gaol 
of  some  sort  or  other,  I  don't  know,  though  1  cannot  con- 
ceive how  there  could  have  been,  but  if  there  had  been  such 
a  case  this  statute  would  not  apply.  The  question  has  arisen 
now  because  there  has  been  a  grant  of  quarter  sessions  to  a 
place  which  never  had  a  gaol,  and,  though  it  might  be  very 
convenient  to  allow  such  a  place  to  contract  with  the  county 
justices,  we  cannot  for  that  purpose  strain  the  words  of  a 

(a)  Lord  Dentnan  C.  J.  was  in  attendance  at  the  Privy  Council  during 
part  of  the  argument. 
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statute  which  wis  passed  with  an  entirely  different  view.        1839. 
The  certiorari  therefore  must  issue,  and  the  order  must  be  vniJ 

quashed.  Tb.Q««« 

Justices  of 
Williams  J. — The  justices  of  the  county  have  clearly    Lancashire. 

no  jurisdiction  to  make  this  order,  except  under  the  5  Geo*  4, 
c  85,  and,  although  the  town  council  are  enabled  to  take  the 
place  of  the  borough  justices  by  the  5  &  6  Will.  4#  c.  76, 
still,  as  I  am  of  opinion  that  the  county  justices  had  no 
jurisdiction  whatever,  the  certiorari  is  not  taken  away,  even  if 
the  order  be  considered  to  be  made  under  the  latter  statute. 
With  regard  to  the  main  question,  it  would  appear  that  the 
grant  of  a  gaol  had  been  omitted  in  the  charter,  but  I  think 
we  cannot  supply  the  defect  by  straining  the  words  of  5 
Geo.  4,  for  the  reasons  assigned. 

Lord  Dknman  C.  J. — As  far  as  I  have  heard  the  argu- 
ment, I  entirely  concur. 

Rule  absolute  (b). 

(a)  Coleridge  J.  was  in  the  Bail  Court. 

Jones  v.  Thomas  (A).  Tuesday, 

r  Nov.  26th. 

JERV1S  had  obtained  a  rule  in  Easter  term  last,  calling  siuce  tbe  re_ 

upon  the  defendant  to  shew  cause  why  it  should  not  be  ceni  rule  not 

referred  to  the  Master  to  tax  the  plaintiff  his  full  costs,  cial  matter  to 

notwithstanding  the  certificate  of  Williams  J.  be  riven  in 

°  evidence  un- 

The  first  count  in  the  action  was  for  a  trespass  upon  a  der  the  plea 

messuage  of  the  plaintiff;  second  count,  for  an  assault  aud  Jjjj^^y 
battery.    Pleas :  first,  not  guilty  to  the  whole  declaration ;  statute"  is  in- 
second,  to  second  count,  son  assault  demesne.  margin,  the 

At  the  trial  before  Williams  J.,  at  the  last  Flintshire  plaintiff  who 

obtains  a  ver- 
ity This  case  was  decided  at  the  sittings  in  banc  after  this  term.        diet  in  an  ac- 
tion quare 
chrasum  (regit,  to  which  not  guilty  merely  is  pleaded,  omitting  the  words  "  by  statute," 
is  entitled  to  his  full  costs  without  a  certificate  under  22  &  23  Car.  2,  c.  9,  and  although 
the  judge  certify  under  43  Etiz.  c.  6. 


92  CASES  IN  THE  QUEEN 's  BENCH, 

1839.  spring  assizes,  the  verdict  passed  for  the  plaintiff,  with  one 
farthing  damages,  and  his  lordship  certified  under  the  43 
Eliz.  c.  6. 

Creswell  now  shewed  cause,  and  contended  that  although 
the  plaintiff  was  entitled  to  his  full  costs  on  the  second 
issue,  wherein  the  battery  was  justified,  yet  that  on  the  first 
issue  of  not  guilty  he  was  entitled  to  no  more  costs  than 
damages. 

Jervis,  contrd.  Where  the  pleadings  are  such  that  the 
soil  and  freehold  cannot  come  into  question,  no  certifi- 
cate under  the  22  &  23  Car.  2,  c.  9,  is  necessary,  and  the 
plaintiff  is  entitled  to  his  full  costs ;  and  therefore  it  was 
held,  in  Hughes  v.  Hughes  (a),  that  a  verdict  for  the  plain- 
tiff in  a  similar  action  to  the  present,  on  a  plea  of  not 
guilty,  entitled  him  to  full  costs,  because  since  the  new 
rules  that  plea  merely  puts  in  issue  the  fact  of  breaking 
and  entering.  But  it  was  afterwards  discovered  that  under 
the  plea  of  not  guilty  special  matter  might  be  given  in  evi- 
dence by  virtue  of  many  statutes,  and  therefore  the  soil 
and  freehold  could  come  in  question ;  and  accordingly,  in 
Dunnage  v.  Kemble  (b),  the  Common  Pleas  held  that  on  a 
plea  of  not  guilty  the  plaintiff  is  not  entitled  to  full  costs, 
unless  the  judge  certifies  under  22  &  23  Car.  2.  But  now 
that  the  recent  rule  has  limited  the  evidence  to  be  given 
under  not  guilty,  unless  pleaded  "  by  statute,"  the  decision 
in  Hughes  v.  Hughes  (a)  again  becomes  law. 

Per  Curiam —  Rule  absolute. 

(a)  2  O,  M.  &  R.  663.  (6)  3  Bing  N.  C.  538. 
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1839. 


The  Queen  v.  The  Inhabitants  of  Arlecdon.  Wednesday, 

UN  appeal  to  the  Epiphany  quarter-sessions  for  1839  in  w. 

Where  an  ap* 
the  county  of  Cumberland,  against  an  order  for  the  removal  peal  against  an 

of  Mary  Host  and  her  two  bastard  children,  from  the  parish  ^val°haT 

of  Arlecdon  to  the  parish  of  Cleator  (both  in  the  same  been  heard, 

county),  as  to  the  place  of  their  settlement,  the  sessions  quencVof "*" 

quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the  justices  be- 

rr*  •  'nB  aqually 

a  case.     The  case  set  out,  among  other  things  not  material  divided,  is  nd- 

to  the  decision  of  this  Court,  that  the  appellants  had  fur-  J°«™ed  to  * 

rr  subsequent 

mshed  two  statements  of  their  grounds  of  appeal.    The  sessions  for 
first  statement  was  given  before  the  Michaelmas  quarter-  SJ*^  JjJS. 
sessions,  and  contained  one  ground  only  of  appeal,  viz.  that  lams  cannot 
u  Henry  Host,  the  father  of  the  pauper,  did  not  obtain  a  statement  con- 
settlement  in  Cleator  by  hiring  and  service  or  otherwise,  fining  new 

grounds  of 
and  that  the  pauper  and  her  two  children  were  not,  nor  appeal. 

was  any  or  either  of  them,  entitled  to  any  settlement  in  the 
said  parish  of  Cleator  either  derivatively  or  otherwise." 
The  appeal  was  heard,  in  the  first  instance,  at  the  said 
Michaelmas  sessions,  when  the  bench,  after  hearing  the 
appeal,  being  equally  divided  in  opinion,  adjourned  the 
appeal  to  the  following  sessions  for  a  second  hearing. 
In  the  interval  between  the  hearing  and  the  following 
(Epiphany)  sessions  the  appellants  furnished  a  fresh  state- 
ment of  their  grounds  of  appeal,  containing  the  grounds 
set  out  in  the  first  statement,  and  also  the  three  following 
grounds  in  addition : — "  2.  Or  in  case  it  shall  be  found  that 
the  said  Mary  Host  is  settled  in  the  said  parish  of  Cleator, 
yet  that  the  legal  settlement  of  her  said  two  bastard  chil- 
dren, or  either  of  them,  is  not  absolutely  in  the  said  parish 
of  Cleator,  as  stated  in  the  said  order,  but  only  temporarily, 
until  they  shall  respectively  attain  the  age  of  sixteen  years. 
3.  Also  that  the  said  two  bastard  children  of  the  said  Mary 
Host  were  not,  nor  was  either  of  them,  chargeable  to  the 
said  parish  of  Arlecdon  at  or  before  the  time  when  the 
said  order  of  removal  was  made.  4.  Also  that  a  notice  in 
writing  was  not  sent  by  the  overseers  or  guardians  of  the 
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1839.        said   parish   of  Arlecdon,  or  by  three  or  more   of  such 

^-^      guardians,  to  the  overseers  of  the  said  parish  of  Cleator." 

Vt  On   behalf  of  the  respondents  it  was  objected  that  the 

Inhabitants  of  appellants  had  no  right  to  serve  a  fresh  statement  under 
Ablecdom.      y    .  »  .,.,,, 

the  circumstances.    The  sessions  held  that  the  appellants 

had  such  right,  and  received  the  statement    The  appel-> 

lants  then  objected,  under  the  ground  above  stated,  to  the 

notice  of  chargeability,  as  not  having  been  signed  by  the 

requisite  number  of  parish  officers.    The  sessions  allowed 

the  objection,  and  quashed  the  order  of  removal. 

If  the  Court  of  Queen's  Bench  should  think  the  .sessions 

right,  the  order  of  removal  to  be  quashed,  and  the  order  of 

sessions  to  be  confirmed;  otherwise  the  order  of  sessions 

to  be  quashed,  and  the  order  of  removal  and  case  to  be 

dealt  with  as  the  Court  should  think  right. 

Cresswett  and  Wightman  in  support  of  the  order  of  ses- 
sions. The  question  is  whether  the  appellants  could  vary 
their  grounds  of  appeal,  after  the  adjournment  from  the 
Michaelmas  to  the  Epiphany  sessions.  At  the  second 
hearing  the  case  was  altogether  res  nova :  the  same  jus- 
tices do  not  attend  at  every  sessions,  and  the  appeal  at  the 
subsequent  sessions  is  to  be  considered  as  if  heard  for  the 
first  time.  [Coleridge  J.  If  you  had  brought  all  your  bat- 
tery to  bear'  at  first,  the  appeal  might  not  have  been  ad- 
journed.] There  is  no  rule  of  law  to  fix  the  appellants  to 
their  original  statement,  and,  if  the  new  statement  is  well 
founded,  its  admission  cannot  do  any  injustice  to  the  re- 
spondents. It  is  true  that  the  appeal  had  been  discussed 
at  the  prior  sessions,  but  entirely  without  effect,  so  that  it 
was  just  as  if  made  a  remanet,  in  which  case  a  fresh  state- 
ment may  be  served ;  Bex  v.  The  Justices  of  Derbyshire  (a). 
Where  a  new  trial  is  granted,  parties  are  not  bound  to  give 
the  same  evidence  as  on  the  first  trial. 

Ramshay  contriL  In  that  case  the  appeal,  the  hearing 
of  which  was  adjourned  from  pressure  of  business,  had  not 

(a)  6  A.  &  E.  612,  n.;  S.  C.  3  N. &  P.  591. 
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gone  beyond  a  mere  entry  and  respite;   the  notices  on        18S9. 

either  side  had  never  been  brought  before  the  sessions* 

In  this  case  they  had  been  proved  at  the  first  hearing ;  and 

at  the  second  hearing  the  appellants  sought  not  only  to  go  ^^j^  °f 

upon  new  grounds  of  appeal,  but  to  dispute  the  very  notice 

of  changeability,  which  they  had  previously  admitted. 

Lord  Denman  C.  J« — Mr.  Ramshay  has  properly  dis- 
tinguished this  case  from  Rex  v.  Derbyshire(a),  where  there 
had  been  no  trial  at  all.  Here  the  Court  was  in  possession 
of  die  grounds  of  appeal  at  the  first  hearing,  and  we  cannot  * 

allow  them  to  be  afterwards  unravelled. 

Ramshay.  As  the  respondents  at  the  trial  have  chosen 
to  rely  on  a  point  of  form  this  Court  will  quash  the  order 
of  sessions^and  hold  it  unnecessary  to  send  the  case  back 
to  be  reheard  upon  the  merits;  Rex  v.  Honiton(b),  and  2 
Nol.  617. 

Lord  Denman  C.J, — We  think  the  case  may  be  re- 
heard upon  the  merits. 

Patteson,  Williams  and  Coleridge  Js.  concurred. 

Case  to  be  reheard  on  the  merits. 
(a)  6  A. &  E.  612,  n.;  &  C.  3  N. &  P. 591.  (6)  Burr.  S.  C.  680. 


Wednesday, 
Nov.  IZih. 
The  Queen  v.  The  Inhabitants  of  Fordham,  The  6&  7  W. 

4,  c.  96,  s.  «, 
UN  appeal  to  the  Quarter  Sessions  for  the  county  of  enacts  that 

Cambridge,  against  two  rates  for  the  relief  of  the  poor  of  rate  slSu  con- 
tain an  ac- 
count of  every  particular  set  forth  at  the  head  of  the  respective  columns  in  the  form 
given  by  the  schedule  to  that  act,  and  that  the  churchwardens  and  overseers  shall,  be- 
fore the  rate  is  allowed  by  the  justices,  sign  the  declaration  given  at  the  foot  of  the  said 
form,  "and  otherwise  the  said  rate  shall  be  of  no  force  or  validity:"— Held,  that  the 
words  "of  no  force  &c*  applied  solely  to  default  in  signing  the  said  declaration,  and 
'that,  as  default  in  following  the  form  given  in  the  columns  had  not  been  made  a  ground 
of  appeal  by  the  statute,  the  sessions  had  no  power  to  quash  a  rate  for  such  default. 
On  the  argument  of  a  case  from  sessions  it  is  too  late  to  object  that  the  order  brought  up 
varies  from  the  order  required  by  the  certiorari. 
A  coaearrent  rate  made  for  the  same  period  as  a  former  subsisting  rate  is  illegal. 


96  cases  nr  the  queen's  bekch, 

1839.  the  parish  of  FonUuun,  the  first  made  the  3rd  July,  1838, 

The  Que»  ^  secon^  oa  ^  32nd  August,  in  the  same  year,  the  ses- 

*.  aioos  qoashed  both  rates  on  certain  preliminary  objections, 


__________   fS 

FosaBAif.  •ubject  *°  *°e  opinion  of  this  Court  on  the  following  case : 
On  the  3rd  Julj,  1838.  the  first  mentioned  rate  was 
made  and  allowed  by  the  magistrates,  duly  published,  and 
afterwards  partially  collected.  In  this  rate  the  properties 
rated  were  not  numbered  according  to  the  schedule  an- 
nexed to  the  act.  6  &  7  WilL  4,  c  96,  but  the  numbers, 
for  the  most  part,  were  wholly  omitted,  or  else  attached  to 
the  names  of  the  occupiers,  instead  of  the  properties.  The 
columns  intended  for  the  number  of  rotes  were  left  entirely 
in  blank.  The  names  of  many  persons  were  inserted  with- 
out any  sums  being  carried  out  against  them  in  the  assess- 
ment. In  many  places  the  column,  which  should  contain 
the  name  of  the  occupier,  was  left  entirely  in  bl  Ak,  without 
even  the  word  "  ditto"  under  the  name  immediately  pre- 
ceding the  blank;  and  the  column  which  should  contain 
the  "  arrears  due  or  if  excused."  was  improperly  left  in 
blank.  These  objections  upon  the  face  of  the  rate  of  the 
3rd  July  were  made  grounds  of  appeal  in  the  notice  against 
that  rate,  as  also  the  objections,  first,  that  in  that  rate  no 
mention  was  made  of  the  "  Present  Arrear ;"  second,  that 
that  rate  was  not  in  the  form  prescribed  by  the  6  &  7 
WilL  4,  c.96.  The  notice  of  appeal  also  contained  several 
objections  to  that  rate  upon  the  merits.  The  appellants 
(T.  P.  and  others)  having  refused  to  pay  the  sums  for 
which  they  were  therein  rated,  summonses  were  obtained 
against  them,  August  7th,  1838.  The  parties  summoned 
appeared  before  the  magistrates  August  14th,  and  three 
warrants  of  distress  were  granted,  but  not  acted  upon  by 
the  respondents,  in  consequence  of  their  solicitor  after- 
wards considering  the  rate  bad  and  void. 

The  parish  officers  of  Fordham,  considering  the  rate  of 
July  3rd  a  nullity,  on  the  21st  August  ensuing  made  another 
rate.  That  rate  had  various  defects  on  the  face  of  it ;  also 
no  entry  was  made  under  the  head  of  "  Amount  not  reco- 
verable or  legally  excused."    These  objections  on  the  face 
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of  the  rate  of  August  21st  were  not  stated  in  the  notice  of        1839. 

appeal  agaiust  that  rate,  but  were  incidentally  noticed  by    ~.    Q 

the  Court,  and  no  point  was  made  by  the  respondents  that  ». 

the  notice  did  not  raise  them.    It  appeared  likewise  that    Vordham. 

the  rate  of  August  21st  was  for  the  same  period  as  that  of 

July  3rd,  the  notice  on  the  church  door  of  the  August  rate 

stating  it  to  be  the  first  rate.    The  notice  of  appeal  against 

the  second  rate  contained  the  followiug  objections,  amongst 

many  others: — First,  that  the  rate  of  the  3rd  July  was  and 

still  is  in  existence :  second,  that  this  second  rate  was  a 

concurrent  rate  with  the  rate  of  the  3rd  of  July :  third,  that 

the  two  rates  ought  not  to  exist  together :  fourth,  that  this 

second  rate  was  not  a  rate  made  for  the  necessary  relief  of 

the  poor,  and  the  said  rate  was  wholly  unnecessary  to  be 

made. 

The  court  held  that  the  rate  of  the  3rd  July  was  in- 
formal, but  that  it  could  not  be  abandoned  and  treated  as 
a  nullity  by  the  parish  officers  of  Fordham,  after  the  steps 
they  had  taken  to  enforce  it,  without  an  application  to  the 
sessions  to  quash  it.  With  respect  to  the  rate  of  the  2  1st 
August,  the  court  held  that,  the  rate  of  July  3rd  being  in 
existence  and  uncollected,  that  of  the  21st  August  was  a 
concurrent  rate  and  illegal ;  besides  which  objection  that  it 
was  bad  on  the  ground  of  informality. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that 
the  Court  of  Quarter  Sessions  were  right  in  quashing  both 
rates,  on  the  facts  above  stated  appearing,  then  the  judg- 
ment of  the  Court  of  Quarter  Sessions  to  be  confirmed. 
If  the  Court  of  Queen's  Bench  should  be  of  opinion  that 
the  Court  of  Quarter  Sessions  were  wrong,  on  the  facts 
above  stated,  in  quashing  the  rate  of  the  3rd  July,  but  were 
right  in  quashing  the  rate  of  the  21st  August,  then  the 
order  of  the  Court  of  Quarter  Sessions,  as  to  the  rate  of 
the  3rd  July,  to  be  quashed,  and,  continuances  being  en- 
tered, if  the  Court  should  think  the  rate  of  the  3rd  July  a 
subsisting  rate,  the  appeal  as  to  that  rate  to  be  heard  on 
the  merits,  and  the  rate  of  the  21st  August  to  be  quashed 

vol.  in.  n 
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1839.        with  costs.     If  the  Court  of  Queen's  Bench  should  be  of 

V*%^J*      opinion  that  the  Court  of  Quarter  Sessions  were  wrong, 

9.  on  the  facts  above  stated,  in  quashing  the  rate  of  the  £  1st 

Inhabitants  of  August,  but  were  right  in  quashing  the  rate  of  the  3rd  July, 

then  the  order  of  the  Court  of  Quarter  Sessions,  as  to  the 

rate  of  the  £  1st  August,  to  be  quashed,  and,  continuances 

being  entered,  the  appeal  on  that  rate  to  be  heard  on  the 

merits,  and  the  rate  of  the  3rd  July  to  be  quashed,  with 

costs.  If  the  Court  of  Queen's  Bench  should  be  of  opinion 

that  the  Court  of  Quarter  Sessions  were  wrong,  on  the 

facts  above  stated,  in  quashing  either  rate,  then  the  order 

of  the  Court  of  Quarter  Sessions  as  to  both  rates  to  .be 

quashed,  and,  continuances    being   entered,  the   appeal 

against  both  rates  to  be  heard  on  the  merits. 

The  following  orders  of  the  Poor  Law  Commissioners 
were,  by  agreement,  to  be  taken  as  part  of  the  case : — 

On  the  29th  September,  1837,  the  commissioners  pub- 
lished under  their  hands  and  seal  an  order,  which,  after 
reciting  the  1st  and  2nd  sections  of  6  &  7  Will.  4,  c.  96, 
proceeded  thus : — "  Now  therefore  we,  the  Poor  Law 
Commissioners  for  England  and  Wales,  in  fulfilment  of  the 
duty  imposed  on  us  of  declaring  the  period  from  and  after 
which  the  said  provision  shall  take  effect,  do  hereby  order 
and  direct  that  from  and  after  the  29th  day  of  September, 
in  the  present  year,  no  rate  shall  be  allowed  by  any  justice 
of  the  peace,  nor  shall  any  rate,  allowed  on  or  after  that 
day,  be  of  any  force,  which  shall  not  be  made  according  to 
the  provisions  of  the  above  act,  to  regulate  parochial  as- 
sessments. And  we  do  further  order  and  declare  that 
every  rate  for  the  relief  of  the  poor  in  England  and  Wales, 
made  after  the  said  29th  day  of  September,  shall  be  made 
in  the  form  set  forth  in  the  schedule  hereunder  written,  and 
shall  contain  an  account  of  every  particular  set  forth  at  the 
head  of  the  respective  columns  therein,  so  far  as  the  same 
can  be  ascertained,  and  the  declaration  given  at  the  foot  of 
the  said  form,  being  the  same  as  is  set  forth  in  the  schedule 
annexed  to  the  said  recited  act,  as  is  thereby  provided." 
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The  schedule  annexed  to  the  above  orders  of  the  com-        1839. 

missioners  contained  all  the  columns  and  their  respective    -J^f^^ 

£  The  Queen 

headings,  of  the  form  in  the  schedule  to  6  &  7  Will.  4,  v. 

c.  96,  and  it  also  contaiued  $ix  additional  columns,  under  Tll^^^of 
the  heads — I.  "  Number  of  votes/'  after  "  Name  of  occu- 
pier/* £. "  Number  of  votes,*  after  "  Name  of  owner." 
3. "  Total  amount  to  be  collected/'  4.  "  Amount  actually 
collected."  5.  "  Present  arrear."  6.  "  Amount  not  reco-. 
verable,  or  legally  excused/9  The  schedule  also  contained 
a  declaration  at  its  foot  in  precisely  the  same  words  and 
form  as  that  contained  in  the  schedule  to  the  said  act 

Both  the  rates  in  question  contained  the  declaration  at 
the  foot  of  them  properly  signed. 

Gunmng  and  Bytes,  in  support  of  the  order  of  sessions. 
The  first  rate  was  good  until  quashed  on  appeal,  and  the 
second  rate  was  therefore  a  concurrent  rate,  and  void  alto- 
gether. If  the  first  rate  was  void  because  it  did  not  follow 
the  forms  given  in  the  schedules  to  the  6  &  7  Will.  4,  c.  96, 
and  to  the  orders  of  the  Poor  Law  Commissioners,  there 
will  scarcely  ever  be  such  a  thing  as  a  good  rate.  The 
schedule  to  the  statute  contains  ten  columns,  to  which  the 
commissioners  have  added  six  more.  They  appear  to  have 
added  these  columns  under  a  supposed  authority  for  that 
purpose  in  the  first  section  of  the  act,  which  does  not 
enable  them  in  any  way  to  regulate  the  form  of  the  rates, 
but  merely  to  fix  the  time  when  the  new  mode  of  rating  on 
the  net  annual  value  of  property  is  to  come  into  operation. 
The  second  section  enacts  that  every  rate  "  shall,  in  addi- 
tion to  any  other  particular  which  the  form  of  making  out 
such  rate  shall  require  to  be  set  forth,  contain  an  account 
of  every  particular  set  forth  at  the  head  of  the  respective 
columns  in  the  form  given  in  the  schedule  to  this  act  an- 
nexed, so  far  as  the  same  can  be  ascertained;  and  the 
churchwardens  and  overseers,  or  other  officers,  whose  duty 
it  may  be  to  make  and  levy  the  said  rate,  or  such  a  number 
of  the  said  churchwardens  and  overseers,  or  other  officers, 

h2 
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1839.        as  are  competent  to  the  making  and  levying  of  the  same, 

J^X*~*      shall,  before  the  rate  is  allowed  by  the  justices,  sign  the 

v.  declaration  given  at  the  foot  of  the  said  form  ;  and  other- 

'ISSE*  wUe  ihe  $aid  raU  shal1  U  °f  no  fwct  or  W&%W    The 
declaration  required  is  the  following: — '*  We do 

declare  the  several  particulars  specified  in  the  respective 
columns  of  the  above  rate  to  be  true  and  correct,  so  far  as 
we  have  beeu  able  to  ascertain  them,  to  which  end  we  have 
used  our  best  endeavours."  Assuming  that  the  rate  was 
not  void  for  non-compliance  with  the  forms  prescribed  by 
the  Poor  Law  Commissioners,  was  it  void  for  non-compli- 
ance with  the  forms  in  the  schedule  of  the  Parochial  As- 
sessment Act?  The  words  in  the  second  section,  "  other- 
wise the  said  rate  shall  be  of  no  force/*  &c.  refer  merely 
to  the  last  antecedent,  which  requires  the  churchwardens 
and  overseers  to  sign  the  declaration.  But,  even  if  those 
words  are  construed  to  override  the  whole  section,  they  do 
not  make  any  rate,  which  does  not  exactly  follow  every  one 
of  the  ten  forms  in  the  schedule,  absolutely  void,  but  void- 
able on  appeal  only.  "  Void"  is  frequently  construed  to 
mean  "  voidable :"  Winchcombe  v.  The  Bishop  of  Winches- 
ter (a)  and  Edwards  v.  Dick(b).  If  the  rate  be  held  abso- 
lutely void,  the  consequence  will  be  that  in  this,  and  in  all 
other  similar  cases,  the  parish  officers  who  levy,  and  the 
justices  who  grant  the  warrant  of  distress,  will  be  liable  to 
actions. 

If  then  the  first  rate  was  only  voidable  on  appeal,  it 
could  not  be  abandoned  by  the  parish  officers  after  it  had 
been  duly  allowed  and  published,  and  was  a  good  subsist- 
ing rate  when  the  second  rate  was  made,  which  is  therefore 
void  as  being  a  concurrent  rate.  The  second  rate  is  also 
void  for  non-compliance  with  the  forms  prescribed,  if  the 
first  is  void  for  that  reason. 

It  was  then  contended  that  the  orders  of  sessions  had 
not  been  properly  removed,  as  the  certiorari  mentioned 
one  order  only ;  and  2  Nol.  592,  Rex  v.  The  Inhabitants  of 

{a)  Hob.  165.  (6)  4  D.  &  Aid.  212. 


MICHAELMAS  TERM,  III  VICT. 

Hedingham  Sible(a),  and  Rex  v.  The  Inhabitants  of  New- 
ton (b),  were  referred  to;  but 

Per  Curiam — It  it  too  late  to  take  this  objection:  a  mo- 
tion should  have  been  made  before  this  argument  to  quash  InpoRouAM.°f 
the  return. 

B.  Andrews  and  Tomlinson,  contrsL  Whether  the  com- 
missioners have  or  have  not  power  to  prescribe  new  forms 
of  rate,  the  first  rate  was  void,  as  it  did  not  comply  with 
the  form  in  the  Parochial  Assessment  Act.  These  de- 
fects were  apparent  on  the  face  of  the  rate,  and  required 
no  extrinsic  evidence  to  expose  them.  Such  evidence 
would  be  requisite  to  shew  that  a  rate  had  not  been  made 
on  the  net  annual  value  of  hereditaments,  as  directed  by 
the  first  section  of  the  act.  That  section,  therefore,  does 
not  say  that  a  rate  made  otherwise  than  on  such  annual 
value  shall  be  "  of  no  force  or  validity,"  because  the  vice  of 
the  rate  must  be  shewn  by  evidence,  and  would  properly 
be  dealt  with  by  the  sessions  on  appeal.  The  section 
therefore  simply  provides  that  the  rate  shall  not  be  allowed 
by  the  justices.  But  the  second  section  is  peremptory  that 
a  rate  which  does  not  conform  to  the  forms  in  the  schedule 
of  the  act  shall  be  "  of  no  force  or  validity."  Those  words 
are  not  to  be  confined  to  a  rate  which  wants  the  declaration 
of  the  parish  officers.  By  17  Geo.  2,  c.  3,  s.  I,  notice  is  to 
be  given  of  every  rate  the  next  Sunday  after  it  shall  have 
been  allowed  by  the  justices,  and  "no  rate  shall  be  esteemed 
valid  and  sufficient"  without  such  notice ;  and  in  Rex  v. 
Newcomb(c)  it  was  held  that  the  above  words  made  a  rate, 
of  which  such  notice  had  not  been  given,  a  mere  nullity. 
So,  under  66  Geo.  5,  c.  139,  8. 11,  which  provides  that  no 
parish  indenture  of  apprenticeship  "shall  be  valid  and 
effectual'9  unless  approved  by  two  justices  under  their 
hands  and  seals,  it  was  held,  in  Rex  v.  Stoke  Damerel  (d), 

(«)  Burr.  S.C.  lie.  (d)  7  B.  &  C,  563;  &C.1M. 

(6)  Burr.  S.C.  157.  &  R.  4:3. 

(0  4  T.  R.  368. 
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1839.        that  such  an  indenture,  under  the  hands  only  of  justices, 
was  void  and  not  voidable  only.  The  case  cited  of  Edwards 
v.  v.  Dick  (a)  is  quite  inapplicable ;  for  there  the  drawer  of  a 

lDFSaMAM.°f  bM'  accePted  for  money  which  he  had  won  at  play,  sought 
to  take  advantage  of  his  own  wrong  by  setting  up  the  9th 
Anne,  c.  14,  s.  1,  as  a  defence  against  his  bond,  fide  in- 
dorsee. The  following  test  may  be  applied  to  try  whether 
the  first  rate  was  voidable  only,  as  has  been  contended  for : 
Would  an  order  of  sessions  confirming  it  have  made  it 
good? 

The  second  rate,  it  is  said,  was  open  to  the  same  objec- 
tion for  informality  as  the  first  rate.  The  answer  is,  that 
this  objection  was  not  stated  in  the  grounds  of  appeal :  Rex 
v.  Bromyard  (b).  The  main  objection  made  to  the  second 
rate  is,  that  it  was  a  concurrent  rate,  as  the  first  rate  still 
subsisted.  But  it  ceased  to  be  a  concurrent  rate  as  soon 
as  the  first  rate  was  quashed;  and  the  quashing  of  that  rate 
had  relation  back,  so  that  it  became  as  if  it  had  never  been. 
It  is  not  very  clear  that  a  concurrent  rate  is  objectionable 
on  principle.  The  very  column  in  the  act,  "  Arrears  due, 
or  if  excused/9  shews  that  it  is  not  illegal  to  make  a  new 
rate  before  the  money  payable  under  the  old  rate  is  ex- 
hausted. There  may,  therefore,  be  two  rates  in  force  at 
the  same  time;  and  it  is  the  constant  practice  for  the 
parish  officers  to  have  money  in  hand  when  a  new  rate 
is  made,  so  that  the  new  rate  cannot,  in  strictness,  be 
said  to  be  necessary  to  the  relief  of  the  poor.  The  ses- 
sions, indeed,  in  this  case  have  found  that  the  second 
rate  was  concurrent,  but  they  have  not  found  that  it  was 
unnecessary. 

Lord  Denman  C.J.  The  present  and  other  discussions 
may,  perhaps,  induce  the  legislature  to  endeavour  to  give 
to  the  word  "void"  and  other  similar  words  a  more  fixed 

(a)  4  B.  &  Ad.  212.  (6)  8  B.  &  C.  240;  S.C  %  Mann. 

&  R.  280. 
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signification,  and  to  point  out  the  consequences  that  are 
practically  to  follow  from  that  signification.    At  present    Tu*^^ 
the  Courts  have  often  great  difficulty  in  construing  the  9. 

word.  It  is  contended  that  the  July  rate  was  void,  be-  hjfa£^t* 
cause  it  did  not  follow  the  forms  in  the  schedule  of  the 
Parochial  Assessment  Act.  [His  lordship  here  read  the 
second  section  of  die  act]  I  am  of  opinion  that  the  words 
44  of  no  force  or  validity"  apply  only  to  a  non-compliance 
with  the  last  requirement,  viz.  that  the  declaration  at  the 
foot  of  the  form  shall  be  signed  by  the  churchwardens 
and  overseers.  I  am,  in  some  degree,  led  to  this  con- 
clusion by  a  consideration  of  the  serious  consequences 
that  would  follow  from  another  construction:  for,  if  a 
rate  which  does  not  exactly  correspond  to  the  various 
forms  detailed  in  the  schedule  is  to  be  absolutely  void, 
all  parties  concerned  in  levying  it  would  be  exposed  to 
actions  of  trespass;  or  the  same  consequence,  perhaps, 
might  follow,  if  some  jury  hereafter  should  think  that  the 
rate  had  not  been  made  on  the  net  annual  value  of  the 
hereditaments.  But  by  confining  the  words,  which  make 
a  rate  u  of  no  force  or  validity ,"  to  a  rate  wanting  the 
declaration  required  by  the  words  immediately  preceding, 
no  violence  is  done  to  the  language  of  the  act,  nor  is  any 
inconvenient  consequence  introduced.  I  think  that  the 
sessions  were  wrong  in  quashing  the  July  rate  on  the 
ground  that  it  did  not  contain  the  particulars  directed  by 
the  act:  the  act  gave  them  no  power  to  quash  it  on  that 
ground* 

The  first  rate  then  was  in  existence  when  the  second 
was  made.  It  was  argued,  but  not  I  think  with  confidence, 
that  concurrent  rates  might,  on  general  principles,  be  al- 
lowed. I  think  not:  a  rate-payer  cannot  be  called  to  pay 
a  second  quota  for  the  same  period. 

The  result  is,  that  the  sessions  were  wrong  in  quashing 
the  first  rate,  and  were  right  in  quashing  the  second  rate. 
We  set  aside  therefore  so  much  of  their  order  as  quashes 
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1839.        the  first  rale,  which  must  be  inquired  into  on  the  merits ; 

v^v^/      and  confirm  their  order  as  to  quashing  the  second  rate. 
The  Qo£bm 

v. 
Inhabitants  of      PATteson  J.— I  am  of  the  same  opinion.    The  6  &  7 

Will.  4,  c.  96,  requires  that  a  rate  shall  contain  certain  par- 
ticulars, but,  if  they  are  omitted,  does  not  say  what  is  to 
be  the  consequence;  for  the  words  which  are  relied  upon 
as  invalidating  the  rate  of  July,  apply,  in  my  judgment,  to 
the  want  of  the  declaration  only,  and  not  to  the  want  of  the 
other  particulars  in  the  schedule.  As  the  act  gives  no  ap- 
peal against  a  rate  because  it  is  not  made  out  according  to 
the  forms  of  the  act,  it  follows  that  the  sessions  could  not 
quash  the  July  rate  on  that  account  What  other  conse- 
quences may  ensue  from  an  omission  to  make  the  rate 
according  to  form— whether  the  parish  officers  may  be  in- 
dicted— it  is  unnecessary  to  say.  The  first  was  a  subsist- 
ing rate  when  the  second  was  made,  which  therefore  was 
not  legally  made. 

Williams  J. — I  am  of  the  same  opinion,  and  will  add 
one  word  as  the  question  arises  for  the  first  time.  The 
non-observance  of  all  the  forms  in  the  schedule  of  the  act 
is,  in  my  opinion,  no  ground  for  considering  a  rate  as  a 
nullity ;  the  only  ground,  according  to  the  second  section, 
is  the  want  of  the  declaration  at  the  foot  of  the  rate.  Sup- 
pose ten  thousand  persons  to  be  rated ;  if  any  one  particu- 
lar in  the  schedule  is  omitted  in  the  rate,  is  the  person  levy- 
ing to  be  made  a  trespasser,  and  exposed  to  suits  without 
number  ?  1  think  the  sessions  were  wrong  in  quashing  the 
July  rate  for  the  want  of  form,  and  that  they  should  have 
proceeded  to  try  the  appeal  upon  the  merits.  The  second 
rate,  having  been  made  for  the  same  period  of  time  as  the 
first,  cannot  be  sustained.  The  case  put  in  argument  of 
debts  outstanding  when  the  second  rate  is  made,  has  no 
bearing  on  this  case,  where  the  second  rate  is  made  for  the 
self-same  period  that  the  first  rate  was  made  for. 
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CoLsaiDGE  J.— I  am  of  the  same  opinion.    The  se*-        1839. 
sions  were  right  in  quashing  the  second  rate,  which  was  a      N^s^^/ 
concurrent  rate.    There  are,  no  doubt,  many  cases  in  which  v, 

the  word  "  void  "  and  other  similar  words  have  been  modi-  IaWbitaou  of 

FoftDBAM. 

fied  by  the  construction  of  courts  of  justice.  In  construing 
any  new  act,  I  should  be  unwilling  to  extend  this  practice. 
But,  in  construing  the  act  now  before  us,  I  think,  in  point 
of  literal  rendering  and  without  looking  to  the  consequences, 
that  one  rendering  is  as  probable  as  the  other.  The  words 
"  that  otherwise  the  said  rate  shall  be  of  no  force  or  va- 
lidity," occur  at  the  end  of  a  long  period,  and  may  be  ap- 
plied either  exclusively  to  the  want  of  the  declaration,  or 
generally  to  the  want  of  that  or  of  any  other  of  the  requi- 
sites in  the  section.  I  may  then  look  at  the  consequences 
incident  to  either  rendering.  Can  it  be  said  that  a  rate, 
made  in  a  large  parish,  is  to  be  void,  if  any  one  of  the  mul- 
tiplied requirements  of  the  statute  or  of  the  commissioners, 
as  to  matters  of  form,  is  neglected  ?  On  the  other  band,  if 
it  is  only  the  neglect  to  sign  the  declaration  which  is  to  in* 
validate  the  rate,  no  perplexity  ensues :  what  is  required  in 
that  respect  is  a  plain  practical  proceeding,  and  any  one 
can  see  whether  what  is  required  has  been  done  or  not. 
Forms,  indeed,  for  rating  are  given  by  the  act,  and  ought  to 
be  followed,  but  what  is  to  be  the  consequence  of  not  fol- 
lowing them  is  not  stated.  There  may  of  course  be  an 
appeal  under  17  Geo.  fc,  if  a  party  can  bring  himself  within 
that  act  by  shewing  that  he  is  aggrieved ;  but,  as  the  act 
gives  no  power  to  quash  for  want  of  form,  the  sessions 
were  wrong  in  quashing  the  first  rate. 

Lord  Denman  C.  J. — Rex  v.  Newcomb  (a)  was  a  very 
distinguishable  case.  The  statute  expressly  made  any  rate 
invalid,  of  which  due  notice  had  not  been  given;  and, 
though  due  notice  had  not  been  given  of  the  rate,  it  was 
contended  that  a  mandamus  should  go  to  the  defendants, 

(a)  4  T.  R.  368, 
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1890.        who  were  justices,  commanding  them  to  issue  distress  war- 

J^0]:^      rants  for  levying. 

The  Queen  j    6 

Inhabitants  of  Order  of  Sessions  quashiug  the  July  rate  to  be 

Fobsium.  quashed,  and  the  case  as  to  that  rate  to  be 

heard  on  the  merits. 
Order  of  Sessions  quashing  the  August  rate 
confirmed. 


2^^A  Sibbald  v.  Roderick  and  others. 

defenCto*6  R£PLEVIN  for  fcKng  the  plaintiff's  goods.    Avowry 
made  avowry    and  cognizance  by  the  defendants  as  overseers  under  a  dis- 
tress'warrant    treM  *OT  P001"'8  rates.     Plea  in  bar  de  injurift. 
for  poor-rates.        At  the  trial  at  the  last  Cardiganshire  assizes  before 
was  to*evy  a    Gumey  B.  it  appeared  that  the  plaintiff  had  been  rated  for 

gross  sum         some  years  for  the  tithes  of  the  parish  of  Llanbadarnodin, 

made  up  of  . 

several  rates,    but  had  never  paid  or  appealed  against  any  of  die  rates. 

haTnot  b£t  °n  lhc  *9th  ^P18*  18S8  d«mand  was  madc  on  Ae  Plai»- 
published  on     tiff  to  pay  the  sum  of  40/.  6s.  &d.  for  arrears  of  rates,  and, 

after  allow^      upon  his  refusal  after  summons  before  a  magistrate,  a  dis- 

ance,  but  the    tress  warrant  issued  for  that  sum.    On  examining  the  rates 

not  appealed     on  which  the  above  distress  was  made,  it  appeared  that 

against  them:  gome  0f  the  mes  had  not  been  published  on  the  following 
— Held,  how-  . 

ever,  that,  Sunday  after  they  had  been  allowed  according  to  17  Geo.  2, 
as  the  rates,  ^  3  ,  2#  Tfac  lcarned  baron  heW  ^  thJ8  want  of  due 
of  which  due  \ 

notice  had  not  publication  made  such  rate  a  nullity,  and  that,  as  the  de- 
were  invalid  man(*  a0<*  distress  warrant  had  been  for  one  gross  sum, 
the  distress       the  distress  was  illegal,  and  he  directed  a  verdict  for  the 

plaintiff,  giving  the  defendants  leave  to  move  to  enter  a 

verdict  for  themselves. 

Chilton*  on  a  former  day  in  this  term,  moved  accord- 
ingly. If  any  one  of  the  rates  was  bad  for  want  of  publi- 
cation the  plaintiff  should  have  appealed,  and,  not  having 


was  illegal. 
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done  so,  be  is  without  a  remedy;  Hutchim  v.  Chamber$(a\ 
Hurrellv.  Wmk(b),  Marshall  v.  Pitman  (c)f  Durrant  v. 
Boysidy.  It  is  true,  that  in  Rex  v.  Newcomb(e)  Lord 
Katyon  held  that,  if  a  rate  were  not  published  on  the 
Sunday  after  allowance,  the  rate  was  invalid,  and  a  distress 
for  it  was  illegal;  but  it  was  not  contended  then,  as  it 
might  have  been,  that  the  language  of  17  Geo.  2,  c.  3,  s.  1, 
as  to  publication,  is  directory  merely. 

Cur.  adv.  vult. 
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Lord  Denman  C.  J.  now  stated  that  the  Court  (f)  was 

of  opinion  that  the  ruling  of  the  learned  baron  was  correct, 

and  that,  as  any  rate  of  which  notice  had  not  been  duly 

given  was  invalid,  the  objection  taken  at  the  trial  must 

prevail 

Rule  refused. 


(a)  1  Burr.  579. 
(*)  8  Taunt.  369. 
(c)  9  Biogh.  595. 
(rf)6T.R.  580. 


(e)  4  T.  R.  368. 
(/)  Lord  Denman  C.  J.  Patte- 
rn, Williams,  aad  Cokridgt  Js. 


Griffits  t;.  Payne.  m    , 

Tuesday, 

ASSUMPSIT  against  the  acceptor  of  five  bills  of  ex-     ^^ 

change,  drawn  upon  him  by  one  Skull  in  1 837,  by  whom  by  first  indor- 

they  were  indorsed  to  the  plaintiff.    Plea,  non  accepiu        sfe  &£*"»* 

The  cause  was  tried  before  Tindal  C.  J.  at  the  Surrey  of  a  bill  of 

Summer  assizes  1839.     The  defence  was  that  the  de-  J^JJ  ao_ 

fondant's  acceptances  bad  been  forged  by  Skull,  and  in  cepit,  evi- 

support  of  this  case  it  was  proposed  to  give  the  following  aSJSsriUato 

facts  in  evidence: — That  Skull  had  become  bankrupt,  and  shew  that  the 

that  he  absconded  in  April  1839;  that  be  had  frequently  forged  the  de- 
fendant's ac- 
ceptance to  other  bills,  that  the  drawer  absconded,  and  that  then  several  bills,  some  of 
them  with  forged  acceptances,  were  taken  from  a  box  in  his  bouse  by  plaintiff's  brother, 
and  came  into  possession  of  the  plaintiff,  unless  it  can  be  shewn  that  the  bill  in  question 
was  one  of  such  bills.  To  prove  the  forgery  such  evidence  only  can  be  received  as  would 
have  been  admissible  on  aa  indictment  against  the  drawer  for  the  forgery. 
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forged  defendant's  acceptance,  and  that  of  other  persons 
also ;  that  on  the  morning  after  Skull  so  absconded,  the 
plaintiff  came  to  his  house,  and  that  shortly  afterwards  the 
plaintiff's  brother  came  and  took  away  Skull's  cash-box, 
containing  several  bills  of  exchange,  many  of  which  could 
be  proved  to  be  forgeries,  and  that  some  of  these  bills  had 
come  into  the  hands  of  the  plaintiff.  The  learned  chief 
justice  was  of  opinion  that  this  evidence  was  inadmissible, 
as  the  defendant  was  not  prepared  to  prove  that  the  iden- 
tical bills  on  which  this  action  was  brought,  were  found  with 
the  bills  in  the  cash-box,  and  the  plaintiff  had  a  verdict. 

Petersdotff,  on  a  former  day  in  this  term,  moved  for  a 
new  trial  on  the  ground  that  the  evidence  had  been  impro- 
perly rejected.  There  is  no  fixed  rule  as  to  what  collateral 
facts  are  admissible  in  support  of  an  issue.  On  an  indict- 
ment for  uttering  base  coin  or  forged  bank  notes  collateral 
facts  are  certainly  admissible.  In  this  case  the  issue  was 
whether  certain  bills  were  accepted  by  the  defendant,  and 
the  numerous  circumstances  of  suspicion  attaching  to  Skull 
would  have  raised  a  probability  that  the  acceptance  to  these 
bills  had  been  forged  by  him.  In  Gibson  v.  Hunter  (a)  a 
bill  was  drawn  and  accepted,  payable  to  a  fictitious  payee 
or  order,  and  was  indorsed  in  the  name  of  such  payee ; 
and,  in  an  action  by  an  innocent  indorsee  against  the  ac- 
ceptor, it  was  held  that  evidence  was  admissible  of  sus- 
picious circumstances  relating  to  other  bills,  drawn  by  the 
same  drawer  upon  the  same  acceptor,  and  payable  to  fic- 
titious payees,  without  proving  that  any  of  such  other  bills 
were  accepted  with  a  knowledge  that  such  payees  were 
fictitious.  So  in  Barber  v.  Gingell{b)f  where  the  acceptor 
of  a  bill  of  exchange,  on  which  the  action  was  brought, 
proved  that  it  was  forged  by  one  7.,  Lord  Kenyon  held 
that  this  case  might  be  answered  by  shewing  that  the  ac- 
ceptor had  paid  several  other  bills  drawn,  as  the  bill  in 

(a)  2  H.  Bl.  288.  (*)  3  Esp.  «0. 
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question,  by  the  same  person.  Rex  v.  Ellis  (a)  and  Rex 
v.  Wylie  (b)  also,  and  cases  of  that  class  shew  that,  if  Skull 
had  been  tried  for  forging  the  acceptances  iu  question,  the 
evidence  tendered  at  the  trial  would  have  been  admissible. 
The  inference  from  all  the  cases  seems  to  be  that,  where 
collateral  facts  are  so  connected  with  the  fact  in  question 
as  to  afford  any  fair  inference  with  respect  to  it,  they  may 
properly  be  laid  before  the  jury.  [Patteson  J.  There  seem 
to  be  two  nisi  prius  cases,  Balcetti  v.  Serani  (c)  and  Vincy 
v.Barss(d),  directly  against  you,  where  it  was  held  that  the 
acceptor  cannot,  in  defending  himself  on  the  ground  of 
forgery,  give  evidence  that  the  drawer  had  forged  his  ac- 
ceptance to  other  bills].  In  those  cases  the  party  suing 
was  a  bon&  fide  unsuspected  holder,  and  that  circumstance 
is  relied  upon  in  the  former  of  those  cases  by  Buller  J.; 
but  here  the  evidence  would  have  impeached  the  conduct 
of  the  plaintiff  himself. 

Cur.  adv.  vult, 

Lord  Denman  C.  J.  now  delivered  judgment,  aud  said 
that  the  Court  (t)  was  of  opinion  that  the  evidence  was 
properly  rejected  under  the  issue ;  and  that,  to  prove  the 
forgery  of  the  acceptance,  the  same  evidence  only  was  ad* 
missible  as  would  have  been  so  in  the  case  of  an  indictment 
for  the  forgery. 

Rule  refused. 


(«)  6  B. &  C.  145;  9  D.  &  R.  ( J)  1  Esp.  293;  and  seeChitt? 

174,  on  Bills  (8th  ed.),  622,  n.  c. 
(6)  1  N.  R.  92.  (e)  Lord  Denman  C.  J.,  Patte- 

(c)  Peake's  N.  P.  C.  192.  son,  William,  and  Coleridge  Js. 
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Monday,  The  SoUTH-EaSTBBN  RAILWAY  COMPANY  V.  SPROT. 

Koc.tStk. 

Where  njndge  SlR  W.  W.  FOLLETT,  on  a  former  day  in  this  tenn, 

order  that  cer-  obtained  a  rule  to  shew  caase  why  certain  pleas  of  the  de- 

^JPj^JJf1*7  fendant  should  not  be  struck  out 

hU  order  must      This  was  an  action  of  debt  to  recover  the  amount  of  calls 

^T^|~°     payable  to  the  above  Company  for  shares. 

can  be  granted      An  order  had  been  made  at  chambers  by  Littledale  J., 

such  pleas.       allowing  the  defendant  to  plead  the  pleas  in  question. 
The  Court 

irregular,  a  ChatmeU  shewed  cause,  and  contended  that  the  judge's 

rule  for  striking  orjcr  8Doaid  hive  been  first  discharged,  and  that  this  rule 
out  pleas,  as  . 

it  had  not        was  consequently  irregular :  per  Lord  Denman  C.  J.  in 

I^eSng  WfW*  v-  moi  «■     THc  *»  lhen  'topped.] 
the  declara- 

£  M^rS*  Sir  W.  W.  Fotlett  (with  whom  was  W.  J.  Alexander), 
contnL  This  rule  is,  in  substance,  to  discbarge  the  judge's 
order.  [Lord  Denman  C.J.  The  order  stands,  and  should 
be  first  set  aside.  Patteson  J.  We  are  unwilling  to  assist 
parties  who  do  not  draw  up  rules  regularly.]  The  appli- 
cation is  to  strike  out  pleas  actually  pleaded,  without  refer* 
ence  to  the  order.  [Lord  Denman  C.  J.  As  the  practice 
appears  to  have  been  to  move  to  set  aside  pleas  pleaded 
under  a  judge's  order  without  first  moving  to  rescind  the 
order  or  rule  of  court  upon  it,  we  will  allow  this  rule  to  be 
discussed.  But,  for  the  future,  it  must  be  understood  that, 
when  a  judge's  order  or  rule  of  court  is  to  be  interfered 
with,  the  application  must  in  the  first  instance  be  to  dis- 
cbarge such  rule  or  order.] 


11  W  C1UIU 


Chanmll  then  objected  that  the  rule  was  not  drawn  up 
upon  reading  the  declaration,  nor  was  the  declaration  made 
an  exhibit  The  Court  cannot  therefore  tell  what  the 
declaration  is,  so  as  to  judge  of  the  propriety  of  the  pleas ; 

(a)  5  A.  &  £.  821. 
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for  though  a  statutable  form  of  declaring  is  allowed  by  the  1889. 

Company's  act,  it  does  not  follow  that  they  have  adopted  ^^^ 

that  form.     Roy  v.  Bri$t<no(a)  is  decisive  in  favour  of  this  South-East- 

Objection.  erii  Railway 

J  COMPAJTT 

Sir  W.  W.  FoUett  and   W.  J.  Alexander  admitted  that  Sp*ot. 
this  objection  was  fatal. 

Per  Curiam —  Rule  discharged, 

(a)  5  Dow).  P.  C.  452. 


The  Quben  v.  The  Sheffield  and  Manchester       /Jf  /P^'Vy 

Railway  Company (W.  "*2Yieiefoy, 

Nov.  26*  A. 

SlR  F.  POLLOCK,  in  Easter  term  last,  had  obtained  a  By  the  provi- 

rule  nisi,  calling  upon  the  defendants  to  shew  cause  why  a  JJay^ctAiT 

writ  of  certiorari  should  not  issue,  directed  to  the  clerk  of  case  the  Com- 

the  peace  for  the  county  of  Lancaster,  to  remove  into  this  jj^^  able 

Court  a  certain  inquisition,  verdict  and  judgment,  dated  to  agree  with 
__  *       .  i  i       •  *  the  owners 

March  11th,  1839,  of  a  jury  summoned  at  the  instance  of  of  land  upon 

the  Company,  for  the  purpose  of  inquiring,  assessing  and  £eP"jVr° 

giving  a  verdict  for  the  sum  of  money  to  be  given,  to  John  %  the  Com- 

Brooks  and  other  persons  therein  named,  for  the  purchase  {JJJjJ  "^ 

of  certain  lands  in,  &c.  on  account  of  the  execution  of  a  warrant  to  the 

certain  act  (7  Will.  4,  c.  xxi,  local  and  personal),  &c.  for  C00nty  in 

making  the  said  railway.  land^hould 

(b)  This  case  was  decided  at  the  sittings  in  banc  after  this  term.        be,  and,  if  such 

sheriff  should 
be  interested  in  the  question,  to  any  of  the  coronen  in  the  county,  or  if  they  should  be 
interested,  then  to  some  other  person  who  had  served  one  of  the  above  offices  and  should 
not  be  interested,  to  impanel  a  jury  to  appear  before  such  sheriff,  undersheriff,  coroner  or 
other  person,  for  the  purpose  of  assessing  and  giving  a  verdict  for  the  sum  of  money  to 
be  paid :  such  sheriff,  undersheriff,  &c.  to  give  judgment  for  the  sum  assessed,  which 
was  to  be  binding  and  conclusive:  the  veraicts  and  judgments  being  first  signed  by  the 
sheriff,  undersheriff,  &c.  to  be  deemed  records  to  all  intents  and  purposes. 

There  was  also  a  clause  taking  away  certiorari  as  to  any  proceeding  in  pursuance  of 
the  act. 

Held,  that  the  clause  taking  away  the  certiorari  applied,  although  an  inquisition  had 
been  taken  before  a  person  whom  the  sheriff  had  appointed  his  deputy  for  the  purpose 
of  taking  it. 
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It  appeared  by  the  affidavits  that  on  the  22nd  February, 
m    _  1839,  the  Company  issued  their  warrant  to  the  sheriff  of 

v#  .Lancashire  to  summon  a  jury  on  tbe  1  ltb  March  then  next, 

fm^d  aad      *°  a88e88  ^e  8um  °^  money  *°  be  pwd,  &c*  to  Jr°*w  Brooks, 
Manchester  See.     The  inquisition  was  accordingly  held  on  that  day, 

Company*  which  with  the  verdict  and  judgment  was  returned  under 
the  hand  and  seal  of  the  sheriff,  as  having  been  held  before 
him  the  said  sheriff  by  virtue  of  the  warrant  directed  to 
him  as  aforesaid,  and  a  true  copy  thereof  was  deposited 
among  the  records  of  the  Quarter  Sessions  of  the  county  of 
Lancaster. 

It  further  appeared  that  at  the  taking  of  the  inquisition 
neither  the  sheriff  nor  the  undersheriff  attended,  but  the 
jury  and  witnesses  were  sworn  by  a  clerk  of  the  undershe- 
riff, and  a  barrister  presided  as  assessor*  Both  the  clerk 
and  the  assessor  had  been  appointed  deputy  sheriffs  for  the 
purpose. 

It  was  contended  upon  these  facts  (inter  alia)  that,  as 
sect.  65  directed  the  inquisition  to  be  taken  before  the  she- 
riff or  undersheriff,  the  whole  proceedings  were  void  as 
coram  nonjudice* 

Sect  65,  for  settling  all  differences  between  the  Com- 
pany and  owners  of  land  in  cases  of  disagreement  as  to  the 
amount  of  purchase- money  to  be  paid  for  their  land,  enacts 
that  in  every  such  case  the  Company  shall  issue  their  war- 
rant to  the  sheriff  of  the  county  in  which  the  lands  shall  be 
situate,  or  in  case  such  sheriff  or  his  undersheriff  shall  be 
one  of  the  Company,  or  in  any  way  interested  in  the  matter 
in  question,  then  to  any  of  the  coroners  of  the  county  not 
interested  as  aforesaid,  or,  if  all  the  coroners  shall  be  so 
interested,  then  to  some  person  living  in  the  county  and 
free  from  disability,  who  shall  have  filled  the  office  of  she- 
riff, undersheriff  or  coroner  in  the  county,  and  not  being 
interested  as  aforesaid,  (a  person  having  more  recently 
served  either  office  being  always  preferred,)  commanding 
such  sheriff,  undersheriff,  coroner  or  other  person,  to  im- 
panel &c.  a  jury,  for  the  purpose  of  assessing,  &c„  and  the 
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sheriff,  undersheriff,  coroner  or  other  person,  to  administer 
oaths  to  the  jury  and  witnesses  to  give  judgment  for  such    •t^a^^ 
purcbase-mouey,  &c.  as  such  jury  should  give  a  verdict  for,  v. 

which  said  verdict  and  the  judgment  thereon,  to  be  pro-     F|B\D"d" 
nounced  as  aforesaid,  shall  be  binding  and  conclusive  upon   Maxchjster 
all  corporations  and  persons  whatsoever.  Company, 

Sect.  67  enacts,  "  that  the  said  verdicts  and  judgments 
being  first  signed  by  the  said  sheriff,  undersheriff!  coroner 
or  other  person  presiding  at  the  taking  of  such  verdict  and 
pronouncing  of  such  judgment  respectively,  shall  be  depo- 
sited with  and  kept  by  the  clerk  of  the  peace  for  the  county 
or  riding  in  which  the  matter  of  dispute  shall  have  arisen, 
among  die  records  of  the  Quarter  Sessions  for  such  county 
or  riding,  and  shall  be  deemed  records  to  all  inteuts  and  pur- 
poses," 

Sect  220  enacts  "  that  no  proceeding  to  be  had  or  taken 
in  pursuance  of  this  act  shall  be  quashed  or  vacated  for 
want  of  form,  or  be  removed  by  certiorari,  or  by  any  other 
writ  or  proceeding  whatsoever,  into  any  of  his  majesty's 
courts  at  Westminster  or  elsewhere,  any  law  or  statute  to 
the  contrary  notwithstanding." 

Sect.  231  enacts  that  no  action  or  other  proceeding  shall 
be  brought  against  any  person  for  any  thing  done  in  pursu- 
ance of  the  act,  without  twenty-one  days*  previous  notice 
in  writing. 

Sir  J.  Campbell  A.G.,  now  shewed  cause,  and  took  a 
preliminary  objection  that  the  certiorari  was  taken  away  by 
sect.  220,  citing  Reg.  v.  The  Bristol  and  Exeter  Railway 
Company  (a). 

The  Couet  thereupon  called  on 

Sir  F.  Pollock,  Tomlinsou  and  Cole,  to  support  the  rule. 
The  certiorari  clause  does  not  apply  to  cases  of  compensa- 
tion. [Coleridge  J.  Rex  v.  The  Justices  of  the  West  Rid- 
wg(6)  is  an  authority  to  the  contrary.]     At  all  events  it 

(a)  1  Perr.  &  Da.  170,  n.  (6)  3  N.  &  M.  802. 

you  III.  I 
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1839.        does  not  apply  where  there  has  been  a  total  want  of  juris- 

^^^      diction:  Rex  v.  The  Justices  of  Somersetshire  (a),  Rex  v. 

The  Queen    The  justice8  0y  tht  WeU  Biding  (6),  Rex  v.  The  Justices  of 

The  Shef-     Derbyshire  (c).     In  the  latter  cane,  although  all  parties  had 

field  and  .7  \  /  ^  or 

Manchester  applied  to  the  quarter  sessions  relating  to  a  highway  order, 
Odmpant  re8Pecting  which  the  certiorari  was  taken  away  by  3  W.  & 
M.  c.  12,  s.  £3,  yet  the  Court  held  that,  as  the  sessions  had 
no  jurisdiction,  a  certiorari  lay.  In  the  present  case  the 
jurisdiction  is  specially  given  to  the  sheriff,  undersberiff  or 
coroner,  or  in  certain  cases,  where  those  gentlemen  may  be 
interested,  to  some  person  who  may  have  filled  one  of 
those  offices.  A  deputy  sheriff,  distinct  from  the  under- 
sheriff,  is  an  officer  unknown  to  the  common  law,  though 
by  several  acts  of  parliament  deputies  are  required  to  be 
appointed  for  certain  purposes  (d).  The  holding  of  an  in- 
quisition  is  a  judicial  function,  which  cannot  be  delegated 
except  by  express  enactment  of  the  legislature.  The  pro- 
ceedings therefore  were  coram  nonjudice;  and  therefore 
the  case  is  distinguishable  from  those  where  the  inferior 
court  had  jurisdiction,  but  acted  irregularly;  Rex  v*  The 
Justices  of  St.  Albans  (e),  Rex  v.  The  Justices  of  CasMobu- 
ry  (/),  Rex  v.  The  Justices  of  the  West  Riding  (g).  With 
respect  to  Reg.  v.  The  Bristol  and  Exeter  Railway  Com* 
pany(h),  the  dilemma  there  raised  by  Patteson  J«,  that  the 
proceeding  was  either  within  the  act,  and  so  within  the  cer- 
tiorari clause,  or  a  mere  nullity,  and  therefore  not  enforce- 
able, appears  questionable,  because  under  this  act  the  inqui- 
sition and  judgment  are  made  a  record ;  and  therefore  if, 
in  an  action  on  the  judgment,  an  attempt  was  made  to  shew 
that  the  proceeding  was  coram  non  judice,  it  would  be 
resisted  as  an  averment  agaiust  a  record.    If  therefore  it  be 

(a)  5  B.  &  C.  816 ;  S.  C.  6  D.  c.  49,  for  the  receipt  of  process. 
&  R.  469.  (e)  S  B.  &  C.  698;  S.  C  5  D. 

(6)  5  T.  R.  629.  &  R.  538. 

(c)  2  Ld.  Ken.  299.  (/)  3  D.  &  R.  35. 

(</)  By  1  &  2  Phil.  &  M.  c.12,         (g)  1  A.  &  E.  563. 
for  replevins;  by  the  3  &  4  Will.  4,  (A)  1  Perr,  &  Da.  170,  n. 
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held  now  that  the  certiorari  is  taken  away,  the  subject  is         1839. 

without  remedy,  however  illegal  the  proceedings  may  be.    ^^T^ 

_     / 6  r  Y  .         ,        .  The  QUEEN 

[Patttson  J.  As  the  inquisition  professes  to  be  taken  be-  v, 

fore   the  sheriff,  how  can  we  look  at  any  thing  else?]     TheLS^" 

There  are  many  cases  in  which  it  may  be  shewn  that  there   Manchester 

was  no  jurisdiction  in  fact,  although  the  proceedings  may     Company. 

be  valid  on  the  face  of  them;  they  are  collected  in  Reg.  v. 

Justices  of  Cheshire  (a).    If  there  is  any  possibility  of  the 

subject  being  grieved  by  an  illegal  order,  the  Court  will 

issue  a  certiorari,  even  although  the  order  be  a  nullity; 

Reg.  v.  The  Justices  of  the  West  Riding  (b). 

Sir  J. Campbell  A.  G.,  Sir  W.W.  Follett  and  Wightman, 
contriL  It  may  occasionally  happen  that  taking  away  the 
certiorari  works  injustice;  but  it  is  upon  a  balance  of  in- 
conveniences that  the  legislature  adopts  the  clause,  aud  it 
was  expressly  to  prevent  proceedings  being  set  aside  on 
such  frivolous  objections  as  are  made  to-day  that  the  use  of 
the  certiorari  clause  appears.  [Lord  Denman  C.J.  Suppose 
this  inquisition  had  been  taken  by  an  entire  stranger, — would 
the  clause  apply?]  Yes;  the  legislature  expressly  enacts 
that  "  nothing  done  in  pursuance  of  the  act"  shall  be  re- 
moved. This  inquisition  and  judgment  were  things  done  in 
pursuance  of  the  act.  If  the  proceeding  be  rightly  done, 
there  is  no  occasion  for  the  clause ;  and  the  cases  decided 
upon  notice  of  action,  to  be  given  for  any  thing  done  by 
virtue  of  an  act,  are  precisely  in  point  to  shew  that  it  is 
illegal  acts  which  are  intended  to  be  protected.  Sect.  221 
therefore  of  this  act,  which  forbids  actions  without  notice, 
may  be  called  in  aid.  The  sheriff  or  undersheriff  rarely 
discharge  their  judicial  functions  in  person:  writs  of  inquiry 
or  of  trial  are  seldom  executed  by  the  latter  (c);  the  maxim 
applying  in  all  these  cases  qui  facit  per  alium  facit  per  se. 
It  is  said  that  there  was  no  jurisdiction  at  all  in  the  present 

{a)  1  Perr.  &  Da.  88.  a  sheriff  could  not  appoint  two 

(6)  2  N.  &  P.  457.  deputy   sheriffs    extraordinary    to 

(c)  See  Denny  v.  Trapnell,  2  take  a  writ  of  inquiry. 
Wils.  378,  where  it  was  held  that 

ie 
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case ;  but  that  must  be  at  the  bottom  of  all  objections  to 
tk'q^      proceedings  befoie  inferior  jurisdictions.     If  they  do  not 
v.  discharge  their  functions  within  the  precise  limits  constitat- 

FiBLD^nd"  in%  ^eir  authority,  they  exceed  their  jurisdiction.  Sup- 
Manchester  pose  the  sheriff  himself  had  been  a  member  of  the  Cora- 
Con  pan  v.  Pany»  and  had  taken  the  inquisition,  or  that  one  of  the  wit- 
nesses had  not  been  sworn,  or  that  any  other  formality  had 
been  unobserved,  in  all  these  cases  there  would  be  a  want 
of  jurisdiction,  and  a  certiorari  would  lie.  In  short,  ac- 
cording to  the  argument  on  the  other  side,  the  ouly  case  in 
which  the  certiorari  is  taken  away  would  be  where  the 
proceedings  are  wholly  regular.  But  this  is  not  the  true 
construction  of  the  clause,  which  is  intended  to  perfect  all 
matters  bona  fide  done  in  pursuance  of  the  act.  Suppose 
the  legislature  granted  an  exclusive  jurisdiction  to  a  court 
to  try  causes  to  the  amount  of  5/.,  taking  away  the  certio- 
rari, and  the  Court  proceeded  to  try  causes  to  the  amount 
of  40/.,  still  it  is  submitted  that  the  certiorari  would  not  lie, 
for  the  true  question  still  would  be,  was  the  matter  in 
question  a  thing  done  bona  fide  in  pursuance  of  the  act. 
t  The  only  principle  therefore  on  which  Rex  v.  The  Justices 
of  Somersetshire  (a)  and  Rex  v.  The  Justices  of  Derby- 
shire (b)  can  be  supported  is  this — that  the  certiorari  clause 
in  the  highway  acts  applies  to  the  orders  of  single  justices 
only,  and  not  to  the  orders  of  sessions ;  and  therefore  whe- 
ther the  sessions  had  jurisdiction  or  not,  the  certiorari  lay. 
But  Reg.  v.  The  Bristol  and  Exeter  Railway  Company  (c) 
completely  governs  the  present  case.  Either  this  record  is 
binding  upon  the  parties  or  it  is  not.  If  it  was  coram  mm 
judice,  that  may  be  shewn,  whenever  it  is  sought  to  enforce 
it;  if  it  is  binding,  it  is  like  other  records.  The  true  object 
of  this  application  is  to  get  a  new  trial  by  a  side  wind,  which 
it  was  the  intention  of  the  legislature  to  prevent. 

Sir  F.  Pollock,  in  reply.     In  Reg.  v.  The  Bristol  and 

(a)  5  B.  &  C.  816;  S.  C.  6  D.         (b)  2  Ld.  Ken.  299. 
&  R.  469.  (c)  1  Perr.  &  Da.  170,  n. 


MICHAELMAS  TERM,  III  VICT.  117 

Extter  Rdilutay  Company  (a),  Paft&on  J.  is  reported  to         1839. 
have  said  that,  if  trespass  were  brought  against  the  Com-    tJ*^ 
pany  for  taking  the  land  in  dispute,  "the  verdiet  per  se  v. 

would  not  be  enough  if  disputed ;  bat  the  Company  would     J™  oilnd 
have  to  shew  every  thing  necessary  to  give  jurisdiction ;"  Manchester 
and  that  is  relied  upou  now  as  an  argument  against  the     Company. 
certiorari.     But  it  would  seem  here  that,  as  the  judgment 
is  made  a  record,  the  Company  would  have  to  do  no  more 
than  produce  it. 

Lord  Dknman  C.J. — I  have  entertained  considerable 
doubts  during  the  argument,  and  the  more  so  because  the 
argument  against  the  certiorari  has  beqn  pushed  to  q  some- 
what alarming  extenL  It  is  contended  that,  if  a  court  with 
a  jurisdiction  of  5l.  holds  pleas  to  the  amount  of  40/.,  still 
that  this  Court  could  not  interfere  or  issue  a  certiorari. 
But  it  is  the  duty  of  this  Court  to  keep  inferior  jurisdic- 
tions within  their  limits ;  and,  where  the  certiorari  is  taken 
away  by  an  act  of  parliament,  it  must  be  in  respect  of  mat- 
ters or  things  done  in  pursuance  of  that  act.  Reg.  v.  The  ^_ ^  * 
BHstol atid~ Exeter  Railway  Company  (a)  appears  to  be  ^  1  (Is.  o-J  J 
relied  upon  as  an  authority  that,  even  where  the  courts  have 
acted  without  jurisdiction,  the  certiorari  clause  applies.  I 
do  nof  think  that  is  the  legitimate  import  of  the  case.  The 
Court  held  there  that^wTiere  an  act  done  was  locally  and 
visibly  the  act  of  a  stranger,  they  would  not  interfere,  be- 
cause there  was  no  court  at  all  whose  proceeding  could  be 
brought  up,  and  an  obvious  remedy  by  an  action  of  tres- 
pass was  open.  Here  the  proceedings  are  not  locally  and 
visibly  by  a  stranger,  but  it  is  by  matter  extrinsic  that 
the  irregularity  appears,  the  verdict  and  judgment  being  on 
the  face  of  them  regular,  and  being  made  a  record  by  the 
special  clause  of  the  act.  The  dilemma  therefore  proposed 
by  my  brother  Patleson  in  that  case  does  not  apply  here, 
because  the  Company  could  protect  themselves  on  any 
future  occasion  by  producing  the  record  without  further 

(ii)  1  Pern  &  Da.  170,  n, 
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1839.  proof*     Whether  the  act  in  that  case  contained  a  similar 

J^X^  clause,  makiog  the  judgments  of  a  compensation  jury  re- 

v.  cords,  I  cannot  tell,  but  it  certainly  was  not  brought  to  the 

The  Shef-  notice  0f  ^  Court.    I  disclaim  therefore  the  authority  of 

field  and  m  - — "*—-.-« 

Makchistek  that  case  as  shewing  that,  where  an  act  has  been  done 

CoMPAwr.     8eeB>>°gIy  ln  pursuance  of  an  act  of  parliamentTbut  in  truth 

ufevasion  of  it,  this  Court  will  not  interfere  to  correct  the 

excess  of  jurisdiction.     But  it  is  unnecessary  to  consider 

("""  ATai  subject  now,  for  here  it  is  clearlhlt  the  jurisdiction 
had  properly  commenced ;  the  Company  issued  their  war- 
rant  to  the  sheriff  to  impanel  a  jury,  and  he  accordingly  did 
so.  The  irregularity  that  afterwards  occurred,  when  the 
proceedings  were  duly  set  in  motion,  appears  to  me  to  be 
one  of  the  interlocutory  proceedings  that  this  Court  Plight 
lOt^aBa  has  uu  punei,  tu  huerfere"withT 


■  ■  ^one  ( 


/ 


U 


Patteson  J. — I  entirely  agree.  The  decisions  cited 
certainly  draw  a  distinction  between  the  caseswhere  the 
Tulert^r  court  has  acted  with  a  total  vvaut  ot  jurisdiction  or 
"with  mere  irregularity,  and  shew  that  in  the  former  cases 
the  certiorarfclause  does  not  apply.  It  may  very  often  be 
difficult  to  apply  this  doctrine ;  but  still  I  think  I  see  the 
distinction.  Where  there  is  a  total  want  of  jurisdiction, 
and  the  Court  below  proceeds  as  it  were  in  defiance,  no 
doubt  the  certiorari  would  lie.  With  regard  to  Reg.  v.  The 
Bristol  and  Exeter  Railway  (a),  I  there  stated  a  dilemma, 
but  I  am  not  sure  now  that  it  was  well  founded,  for  perhaps 
that  act  also  contained  a  similar  clause  with  the  present  act 
as  to  making  the  judgments  records,  though  it  was  not  ad- 
verted to  in  argument.  As  the  clause  does  exist  here,  the 
dilemma  undoubtedly  does  not  present  itself,  for,  on  the 
production  of  the  record,  no  inquiry  could  be  made  into  its 
truth. 

The  question,  therefore,  now  is,  whether  this  inquisition 
was  in  pursuance  of  the  act ;  and  I  think  it  was.  The  pro- 
ceedings were  properly  instituted,  and  the  case  launched 

(a)  1  Pen.  &  Da.  170,  n. 
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for  trial.     I  do  not  mean  to  express  any  opinion  that  the 

sheriff  was  right  in  allowing  these  proceedings  to  be  taken    m    ^ 

.    .  .      .         *        T  .  *  *  .  *       .      .     A.       The  Queen 

in  his  absence,  for  I  do  not  see  any  power  given  him  by  the  v. 

act  to  appoint  a  deputy  sheriff  for  that  purpose ;  but  by  the     J^"  4 

3  fc  4  Will.  4,  c.  4$,  authorizing  writs  of  trial,  the  sheriff  is  Manchester 

authorized  to  appoint  a  deputy ;  and  as  to  writs  of  inquiry,     Company. 

k  would  appear  by  Denny  v.  TrapneU(a)  that  the  sheriff 

may  appoint  one  deputy  for  each  writ  of  inquiry. 

Williams  J. — It  is  too  late  to  question  that  the  pro- 
ceedings of  inferior  courts  may  be  brought  up  here,  al- 
though certiorari  is  taken  away  if  they  have  proceeded 
entirely  without  jurisdiction.  With  regard  to  the  orders_of 
quarter  sessions,  it  may  be  observed  jthaL  thexjlflflL-are  V  /\. 
^records;  and  yet  if  it  were  shewn  that,  though  valid  on  the 
face  of  diem,  they  were  made  without  jurisdiqflpn,.  this 
l^ourt  would  not  hesitate  to  quash  them.  Here  1  think  the 
Court  below  had  jurisdiction  " 

Coleridge  J. — In  the  view  I  take  it  is  not  necessary 
to  question  the  authority  of  Rex  v.  Justices  of  the  West 
Riding  (b)  and  Rex  v.  Justices  of  Somersetshire  (c),  or  to 
justify  all  that  was  said  in  Beg.  v.  The  Bristol  and  Exeter 
Railway  (d),  though  on  consideration  I  entirely  agree  with 
that  decision.  The  ground  of  my  judgment  is,  that  this 
was  a  proceeding  in  pursuance  of  the  act.  Wherever  the 
objection  is  founded  on  waut  of  jurisdiction,  it  is  clear 
from  the  necessity  of  the  thing  that  in  most  cases  the  way 
most  be  opened  to  it  by  affidavits.  Here  affidavits  have 
been  used,  and  it  appears  from  them  that  the  subject-mat- 
ter is  dearly  within  the  jurisdiction  given  by  this  act.  The 
objection,  however,  made  is,  that  the  irregularity  which 
afiterwands  occurred  entirely  destroyed  the  jurisdiction 
There  I  differ.  Suppose,  in  the  course  of  an  inquisition, 
the  evidence  of  some  witness' was  taken  without  oath,  that 

(a)  2  Wils.  878.  (c)  5  B.  &  C.  816 ;  8.C.  6D.&R,  469. 

(*)  5  T.  R.  699.  (d)  1  Perr.  &  Da.  170,  o. 
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would  not  vitiate  the  whole  proceeding ;  yet  on  principle 
the  objection  is  the  same  as  the  present.  I  think  much 
weight  is  to  be  given  to  the  argument  drawn  from  the 
clause  relating  to  notice  of  action.  If  any  action  had  beeu 
commenced  relating  to  this  inquisition,  can  any  lawyer 
doubt  that  it  would  have  been  necessary  to  give  notice  of 
action ;  but  on  what  ground,  except  that  it  was  for  some- 
thing done  in  pursuance  of  the  act,  that  is,  for  something 
bona  fide  commenced,  but  in  which  a  subsequent  irregu- 
larity had  occurred. 

Rule  discharged  with  costs. 


The  Queen  v.  The  Sheriff  of  Middlesex  (a). 

uinedlfmt  KENNEDY  (on  the  6th  Nov.  18S8)  had  obtained  a  rule 
to  discbarge     to  set  aside  an  attachment  against  the  sheriff  on  payment  of 

^STttT1  costs-  °n  thc  ,5lh  June  18S8'  lhe  8heriff  was  by  Jud8e'a 
for  not  bring-   order  ordered  to  return  a  writ  of  capias,  and  thereupon 

body"on  an  af-  returned  that  on  the  6th  of  June  he  took  the  defendant  and 

fihavit«j-atlDg  detained  ^er  unt*'  8^e  8ave  ba*'*  On  lbe  21st  ^une  be  was 
tion  to  be  ordered  to  bring  in  the  body,  but  failed  to  comply  with  the 
P?d® "on,!"s  order,  in  consequence  of  which  the  plaintiff  in  the  cause 
expense  and  alleged  that  he  had  not  declared,  and  had  lost  a  trial  at  the 
tion  andwith-  a8s'z€9*  ^al'  above  was  put  in  on  the  27th  June,  which 
out  collusion     the  plaintiff  alleged  were  insufficient,  and  that  he  did  not 

tiff  or  defend-"  except  to  them,  because   the   sheriff  had   disobeyed  the 
ant,  or  any 
other  person 
or  persons 
whatsoever." 
The  Court 
held  the  affi- 
davit insuffi- 
cient within 
Reg.  Gen.  59 
Geo.  3,  K.B. 
Mich.,  refused 
to  allow  it  to 

be  amended,  and  discharged  the  rule* 
The  rule  of  court,  K.B.  Mich.  69  Geo*  3,  is  not  superseded  by  1  &  2  VkU  c.  110. 


order  for  bringing  in  the  body.  On  the  1st  of  November 
following,  the  defendant  in  the  cause,  having  been  previ- 
ously rendered,  obtained  an  order  for  her  discharge  on 
entering  a  common  appearance,  and  shortly  afterwards  be- 
came bankrupt.  The  affidavit  on  which  the  rule  was 
obtained  concluded  by  stating  "  that  this  application  is 
(a)  Decided  (Nov.  26th)  Mich.  T.  1838. 
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made  on  behalf  of  the  said  sheriff,  at  bis  expense,  and  for        1830. 

his  protection,  and  without  collusion  with  the  plaintiff  or    .J^l*^ 
.  #     .  .  .  »        TheQuBBw 

defendant,  or  any  other  person  or  persons  whomsoever.  v. 

The  Sheriff 
of 
Hodges  shewed  cause.    The  affidavit  on  which  the  rule    Middlesex. 

was  obtained  does  not  comply  with  the  rule  of  59  Geo.  3, 
King's  Bench,  Mich.  Term  (a),  which  requires  that  an  ap- 
plication like  the  present  should  "  be  grounded  upon  an 
affidavit  shewing  that  it  is  really  and  truly  made  on  the  part 
of  the  sheriff,  or  bail,  or  officer  of  the  sheriff,  (as  the  case 
may  be,)  at  his  or  their  own  expense,  and  for  his  or  their 
only  indemnity,  and  without  collusion  with  the  original  de- 
fendant;" Rex  v.  Sheriff  of  Surrey  (b)>  Calls.  Thelwell(t). 

Kennedy.  That  rule  is,  in  effect,  superseded  by  1  &  2 
Vict.  c.  110,  since  the  passing  of  which  act  the  bringing  in 
the  body  would  be  a  mere  form,  as  the  defendant  under 
sect.  7  may  at  once  get  his  discharge  on  entering  a  com- 
mon appearance.  [Patteson  J.  The  contempt  in  not  bring- 
ing in  the  body  was  committed  before  the  passing  of  the 
act.  How  is  it  purged  by  the  passing  of  the  act  ?]  At  all 
events  the  affidavit,  as  it  is  sufficient  in  substance,  need 
not  follow  the  exact  words  of  the  rule  of  59  Geo.  5,  for  the 
rule  says  the  affidavit  must  "  shew,"  not  that  it  must 
"  state"  the  particulars  thereinafter  mentioned.  [Lord 
Denman  C.J.  We  think  the  affidavit  is  insufficient]  Then 
the  application  may  be  granted  on  an  amended  affidavit. 
In  Call  v.  Thelwell(c),  Rex  v.  Sheriff  of  Surrey  (b),  and 
Merryman  v.  Quibble  (d),  the  Court  allowed  the  affidavit 
to  be  amended.  In  Rex  v.  Sheriff  of  London  (e)  the  Court 
set  aside  an  attachment  against  the  sheriff,  at  the  instance 
of  the  bail,  although  it  was  not  stated  to  be  made  at  their 
expense. 

(a)  See  the  rule  2  B.  &  Aid.         (c)  3  Dowl.  P.C.  443. 
WO.  \d)  l  Chilly,  127. 

(6)  1  C.  M.  &  A.  581.  (c)  4  Bing.  427. 
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Lord  Dbnman  C.  J. — The  rale  of  Court  is  not  mi- 
peraeded  by  the  late  act,  and  parties  departing  from  the 
rule  cannot  be  excused  because  they  think  it  no  longer 
applicable.    We  cannot  allow  the  affidavit  to  be  amended. 

Patteson,  Williams,  and  Colekidge  Js.  concurred. 

Rale  discharged  without  costs. 


Mondey, 
Nov.  11th. 

A  rale  obtain- 
ed  by  the  con- 
servators of 
die  Bedford 
Level  for  a 
mandamus  to 
parties  liable 
ratiooe  teno- 
rs to  repair 
die  banks  of 
the  Ouse,  was 
discharged  on 
a  preliminary 
objection  that 
by  15  Car.  2,  c. 
17,  the  appli- 
cants were 
commissioners 
of  sewers,  and 
might  there- 
fore pat  in 
force,  against 
the  parties, 
another  re- 
medy. 


The  Queen  v.  Sarah  Gamble  and  anotheryyO^nf^ 

A  RULE  had  been  obtained  calling  upon  the  defendants 
to  shew  cause  why  a  mandamus  should  not  issue  com- 
manding them  to  repair  a  certain  part  of  the  banks  of  die 
river  Ouse.  The  rule  was  granted  on  the  application  of 
the  governors,  bailiffs  and  commonalty  of  the  conservators 
of  the  Great  Bedford  Level,  upon  affidavits  which  alleged 
that  the  defendants  were  liable  ratione  tenurae  to  repair 
that  part  of  the  said  banks  which  adjoin  their  lands. 

An  affidavit,  in  opposition  to  the  rule,  set  out  portions 
of  sections  2  and  5  of  15  Car.  2,  c.  17,  intituled  "  An  Act 
for  settling  the  Draining  of  the  Great  Level  of  the  Fens 
called  Bedford  Level,"  by  which  the  said  governors,  bailiffs, 
&c.  were  authorized  to  lay  and  levy  taxes  as  therein  men- 
tioned, for  the  maintenance  and  preservation  of  the  said 
Great  Level,  and  to  levy  the  same  as  therein  mentioned, 
and  all  other  things  to  do,  in  order  to  the  maintenance  and 
preservation  of  the  said  Great  Level,  and  by  which,  for  the 
above  purposes,  they  were  constituted  commissioners  of 
sewers  for  the  said  Great  Level,  and  were  empowered  to 
exercise  the  authority  of  such  commissioners  within  the 
Great  Level.  The  affidavit  stated  also  that  the  said  lands 
of  the  defendants  were  within  the  Great  Level,  and  within 
the  jurisdiction  of  the  said  governors,  bailiffs,  &c 
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Cresswell,  (with  whom  was  Byles,)  on  shewing  cause  (a), 
took  a  preliminary  objection  that  the  applicants  for  the 
rale  were  commissioners  of  sewers,  and  might  amerce  par- 
ties who  neglected  to  repair,  so  that  there  was  another 
remedy,  and  cited  Rex  v.  Stoke  Damerel(b)."  (He  was 
then  stopped.) 
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Kelly,  B.  Andrews,  and  Wells,  contri.  The  power  of 
the  applicants  as  commissioners  of  sewers  to  present  and 
amerce  parties  is  not  sufficient  (They  then  referred  to  the 
affidavits  on  which  the  rule  was  obtained,  to  shew  that  the 
neighbouring  district  would  be  in  danger  of  inundation, 
unless  the  banks  were  effectually  repaired.)  Rex  v.  The 
Severn  and  Wye  Railway  Company  (c)  is  an  answer  to  the 
preliminary  objection.  [Lord  Denman  C.  J.  I  believe  it  is 
the  general  opinion  that  that  decision  went  to  an  extreme 
length.] 

Cur.  ado.  vult. 

On  the  following  day, 


Per  Curiam. 


Rule  discharged  (d). 


(«)  Before  Lord  Daman  C.  J., 
Pattaon,  William*,  and  Coleridge 
Js. 

W5A.bE.  584;  5.  C.  1  N. 
&P.5& 

(c)  2  B.  &  Aid.  646. 

(d)  la  the  course  of  this  term 
Lord  DttunanC  J.  announced  that 


the  Court  had  come  to  a  resolution 
not  to  entertain  an  objection  to 
a  rule  for  a  mandamus,  on  the 
ground  that  there  had  been  no  re- 
fusal to  do  the  thing  to  be  required 
by  the  writ,  unless  such  objection 
should  be  taken  at  the  outset  of  the 
argument  on  shewing  cause. 
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The  Queen,  on  the  prosecution  of  Sir  G.  Duckktt, 
•  v.  Baldwin  (a). 

llw  Court       SIR  J.  CAMPBELL  A.G.,  on  a  former  day  in  this 

will  not  award  .  . 

a  peremptory    term,  obtained  a  rule  to  set  aside,  with  costs,  a  peremptory 

mit^uAmwDt  w"*  °'  mandamus  i»*ued  by  the  prosecutor  in  this  case, 
has  been  ob-        A  mandamus  had  issued  to  the  defendant,  as  surveyor  of 
origiDafmant    ^e  highways  of  the  parish  of  St  John,  Clerkeuwell,  com- 
damus.  manding  him  to  pay  to  the  prosecutor,  the  surviving  trustee 

for  the  family  of  the  late  Mr.  Penton,  the  arrears  of  rent 
payable  in  respect  of  certain  land,  formerly  the  property  of 
Mr.  Penton,  and  taken  under  contracts  with  him  or  bis 
family,  for  the  purpose  of  carrying  into  execution  certain 
acts  for  making  a  new  road  from  the  Great  Northern  Road, 
at  Islington,  to  the  Edgware  Road,  near  Paddington.  The 
rent  claimed  was  18/.  a  year  for  a  piece  of  land  containing 
three  acres,  and  9/.  a  year  for  another  piece  of  land,  con- 
taining an  acre  and  a  half. 

The  defendant  made  a  return,  denying  the  material  facts 
alleged  in  the  writ.  Several  pleas  were  pleaded  to  the 
return,  and  issues  taken  upon  them.  On  the  eighth  plea 
the  issue  was,  whether  the  said  pieces  of  land  and  the  said 
rents  were  settled  and  then  stood  limited  to  the  prosecu- 
tor as  such  trustee.  On  the  ninth  plea  the  issue  was,  whe- 
ther the  said  rents  were,  at  the  time  of  the  passing  of  one 
of  the  said  acts,  subsisting  rents  payable  out  of  the  tolls 
taken  on  certain  roads  made  over  the  Pentonville  estate. 
On  the  eleventh  plea  the  issue  was,  whether  the  said  rents 
were  in  arrear  to  the  prosecutor.  It  is  immaterial  to  notice 
the  other  issues  further  than  to  state  that  there  was  no 
separate  issue  respecting  the  liability  to  pay  the  single  rent 
of  18/. 

The  case  was  tried  before  Lord  Denman  C.  J.,  at  the 
sittings  after  Michaelmas  term,  1837.  It  was  not  disputed 
at  the  trial  that  the  rent  of  18/.  was  chargeable  upon  the 

(a)  Decided  (Nov.  96th)  Mich.  T.  1838, 
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tolls,  and  payable  by  the  defendant;  the  only  question  as 
to  this  rent  was,  whether  the  prosecutor  was  surviving 
trustee,  so)  as  to  be  entitled  to  receive  it.  The  same  ques- 
tion arose  as  to  the  9/.  rent  also,  but  as  to  this  rent  it  was 
further  contended  that  it  was  uot  chargeable  upon  the  tolls. 
A  verdict  was  found  for  the  defendant  on  the  eighth  issue, 
the  attesting  witness  to  a  deed,  purporting  to  vest  the 
estates  in  question  in  the  prosecutor,  not  appearing.  On 
all  the  other  issues  a  verdict  was  found  for  the  prosecutor. 
Leave  was  given  to  the  prosecutor  to  move  to  have  the 
verdict  entered  for  him  on  the  eighth  issue ;  and  to  the  de- 
fendant to  move  to  have  the  verdict  on  the  ninth  issue 
entered  for  him,  on  the  ground  that  the  rent  of  9/.  was  not 
payable  out  of  the  tolls.  In  Hilary  term,  1838,  cross  rules 
were  obtained  accordingly. 

In  Trinity  term,  1838,  the  defendant  being  no  longer  sur- 
veyor, and  a  board  for  superintending  the  parish  highways 
having  been  appointed  under  5  8c  6  Will.  4,  c.  50,  s.  18,  a 
rule  nisi  was  obtained  for  a  peremptory  mandamus  to  the 
said  board,  commanding  them  to  pay  to  the  prosecutor  the 
arrears  of  the  rent  of  18/.    This  rule  was  granted  on  an 
affidavit  stating  that  the  liability  to  this  rent  was  admitted  at 
the  trial,  and  that  the  only  contest  was  as  to  the  other  rent 
of  9'- ;  that  the  prosecutor's  failure  on  the  eighth  issue  was 
solely  occasioned  by  the  accidental  absence  of  the  attesting 
witness  to  the  deed ;  that  when  the  above  cross  rules  were 
moved  for,  the  defendant's  counsel  had  engaged  that  the 
arrears  of  the  18/.  rent  should  be  paid,  and  that  the  de- 
fendant and  the  board  nevertheless  refused  to  pay  them. 
This  rule  was  discharged  the  same  term  by  Coleridge  J.  in 
the  Bail  Court,  on  the  ground  that  the  board  had  been  no 
parties  to  any  of  the  earlier  proceedings  in  this  case,  and 
that  it  would  therefore  be  irregular  to  issue  a  peremptory 
mandamus  to  them  in  the  first  instance.    On  the  sugges- 
tion however  that  the  defendant,  though  out  of  office,  had 
retained  money  in  his  hands  for  the  purpose  of  paying  the 
claim,  if  it  should  be  established,  the  learned  judge  made 
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an  ex  parte  order  for  a  peremptory  mandamus  to  the  de- 
fendant to  pay  the  arrears  of  the  18/.  rent,  and  the  writ,  to 
set  aside  which  the  present  rule  had  been  obtained,  issued 
accordingly. 

Sir  W.  W.  Follett  and  Byles,  on  shewing  cause,  com- 
mented on  the  facts  above  stated,  as  shewing  that  there 
was,  in  fact,  no  dispute  as  to  the  liability  to  pay  the  arrears 
of  the  18/.  rent,  and  that  the  rule  pending  on  the  eighth 
issue  involved  a  mere  question  as  to  the  costs  of  the  trial, 
as  the  prosecutor  must  necessarily  succeed  as  to  the  18/. 
rent  on  any  future  trial.  [Lord  Denman  C.J.  The  diffi- 
culty is  that  a  peremptory  mandamus  has  issued  before  the 
prosecutor  has  obtained  judgment  on  the  whole  record*] 
The  record  is  complete  as  to  so  much  of  the  claim  as  it  is 
now  sought  to  enforce,  and  there  could  have  been  no  ap- 
parent difficulty  on  this  point,  if  the  prosecutor  had  not 
moved  for  a  rule  to  enter  the  verdict  for  him  on  the  eighth 
issue.  Whether  a  peremptory  mandamus  shall  issue  is  en- 
tirely for  the  discretion  of  the  Court :  Rex  v.  Griffiths  (a). 

Sir  J.  Campbell  A.G.  (with  whom  was  Robinson),  contrit, 
cited  Anonymous  and  Buckly  v.  Palmer  (6),  to  shew  that 
the  peremptory  mandamus  could  not  issue  until  the  judg- 
ment was  complete.    [He  was  then  stopped.] 

Lord  Denman  C.  J.,  after  conferring  with  the  officers 
of  the  Court,  said  that  the  rule  must  be  made  absolute. 

Patteson,  Williams  and  Colebtdge  Js.  concurred. 

Rule  absolute  without  costs. 

(a)  5  B.  &  Aid.  731;  &  C.  nom.  Hex  ▼.  Bristol,  1  D.  fc  R.  389. 
(6)  2  Salk.  498,  430. 
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HOUNDSFIELD  V.  DrURY  and  COPELAND.  Friday, 

Nov.  15M. 
O ASE  for  maliciously,  and  without  probable  cause,  refusing  In  an  action 
to  accept  from  the  plaintiff  the  amount  of  debt  and  costs  fo^i^wl 
for  which  the  plaintiff  was  a  prisoner  in  execution.  and  without 

Pleas:  1.  not  guilty;  S.  a  denial  of  the  tender.  The  ££J~ 
case  was  tried  before  Coltman  J.,  at  the  York  summer  cept  debt  and 
assizes,  1859.     It  appeared  that  the  plaintiff  was  a  prisoner  prisoner,  evi- 

in  execution  at  the  suit  of  the  defendant  Drury  9  and  that  the  ^Pf6  of  P*0" 

bable  cause 
other  defendant,  Copeland,  was  Drury's  attorney.     Drury  may  be  given 

had  obtained  an  order,  under  1  &  «  Vict.  c.  1 10,  ss.  36  &  37,  u™cr  *he.Pl<» 
'  .  of  not  guilty. 

to  vest  the  estate  and  effects  of  the  plaintiff  in  the  provi- 
sional assignee  of  the  Insolvent  Court.  The  clerk  of  the 
plaintiff's  attorney  afterwards  tendered  the  amount  of  the 
debt  and  costs  to  Drury  ,  who  said  he  could  not  accept  it 
without  consulting  Copeland.  The  clerk  and  Drury  then 
went  to  Copeland,  who  advised  that  the  tender  should  not 
be  accepted,  as  all  the  plaintiff's  property  had  vested,  under 
the  statute,  in  the  provisional  assignee.  A  copy  of  the 
vesting  order  was  put  in  evidence  for  the  defendants.  The 
evidence  was  objected  to  as  inadmissible,  because  probable 
cause  was  not  in  issue  under  the  plea  of  not  guilty.  The 
learned  judge  received  the  evidence  on  the  authority  of 
Cotton  v.  Browne  (a).  Verdict  for  the  defendant  on  the  first 
issue,  for  the  plaintiff  on  the  second. 

Dundas,  on  a  former  day  in  this  term,  moved  (i),  pursu- 
ant to  leave  reserved,  to  enter  the  verdict  for  the  plaintiff  on 
the  first  issue,  on  the  ground  that  the  evidence  was  inadmis- 
sible under  the  general  issue.  The  refusal  to  accept  the 
tender  was  itself  malicious,  according  to  Abbott  C.  J.  in 
Crozer  v.  Pilling  (c),  and  any  cause  which  would  shew  it  to 
have  been  otherwise  than  malicious  should  have  been  spe- 

(a)  3  A.  &  E.  312;  &  C.  4  N.  man C.  J.,  Pattaon,  William  and 
St  M.  831.  Coleridge  Js. 

(•)  Nov.  7th,  before  Lord  Den-         (c)  4  B.  &  C.  33 ;  B.C.  6  D.  & 

R.  129. 
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cially  pleaded.  In  a  case  for  malicious  prosecution,  as 
Cotton  v.  Browne  (a),  the  act  stated  to  have  been  done  by 
the  defendant,  viz.  the  prosecution,  is  in  itself  an  indifferent 
act,  so  that  no  act  in  its  nature  malicious  is  charged  in  the 
declaration. 

Cur.  adv.  vuli. 


Lord  Den  mam  C.  J.  now  said  the  Court  were  of  opinion 
that  the  evidence  was  admissible  on  the  authority  of  Cotton 
v.  Browne  (a). 

Rule  refused. 

(a)  3  A.  fc  E.  312;  S.  C.  4  N.  &  M.  831. 


Thttnday, 
Nov.  21*/. 


Holmes  v.  Newlands,  Clerk. 


TRESPASS   for  breaking  and   entering  the  plaintiff's 
close. 

Plea:  that  Jane  West  and  Temple  West,  on  the  23d  of 


trespass! 
breaking  the 
plaintiff's 
close.    The 
plea  stated  a 
seisin  in  fee  by 

W.  and  his  demise,  in  1791,  to  J.  Hedger  and  Griffith,  for  ninety  veers,  that  they  entered 
and  were  possessed,  and,  being  so  possessed,  in  1819  Griffith  died,  whereupon  J.  if.,  the 
sunriror,  became  sole  possessed  for  the  remainder  of  the  term,  and,  being  so  possessed, 
in  1812  bequeathed  to  W.  Hedger;  that/.  H.  died  in  1820  so  possessed,  the  probate  of 
his  will  &c.,  whereby  W.  Hedger  became  possessed,  that  plaintiff,  under  colour  Sic., 
entered,  and  that  the  defendant  entered  as  servant  of  W.  Hedger.  Replication:  that 
the  defendant's  entry  was  after  the  passing  of  3  &  4  WUL  4,  c.  27,  and  that  the  right  to 
enter  did  not  first  accrue  to  W.  Hedger,  or  the  defendant  &c,  at  any  time  within  twenty 
years  before  the  entry.  Rejoinder:  that  the  dose  was  not,  at  the  time  of  the  passing 
of  the  act,  possessed  by  the  plaintiff,  or  any  other  person,  adversely  to  W.  H.  Surre- 
joinder: that  it  was,  at  that  time,  possessed  adversely,  to  wit,  by  W.  S. 

The  dates  were  all  laid  under  a  videlicet. 

The  issue  was  found  for  the  plaintiff. 

Held,  as  the  dates  were  under  a  videlicet,  and  not  in  their  nature  material,  that  the 
replication  was  not  contradictory  on  the  ground  that  it  admitted  W.  H.'s  right  of  entry 
to  have  accrued  since  1820,  and  denied  it  to  have  accrued  within  twenty  years;  and 
that  the  rejoinder  admitted  W.  H.'s  right  of  entry  did  not  accrue  within  twenty  years, 
and  put  the  case  on  the  question  of  adverse  possession. 

That,  as  the  rejoinder  admitted  the  right  of  entry  not  to  have  accrued  within  twenty 
▼ears,  and  the  question  of  adverse  possession  at  the  passing  of  S  &  4  Will.  4,  c.  27,  had 
been  found  against  the  defendant,  he  was  not  entitled  to  the  five  additional  years  given 
by  section  15,  and  was  in  the  situation  of  a  mere  wrongdoer;  that  it  was,  therefore, 
not  necessary  for  the  plaintiff  to  plead  specially  title  in  himself,  in  answer  to  the  tide  in 
the  plea,  because  his  mere  possession,  as  stated  in  the  declaration  and  admitted  by  the 
plea,  was  sufficient  to  maintain  trespass  as  against  a  wrongdoer. 

That  the  surrejoinder  was  not  contradictory  to  the  declaration,  as  the  plaintiff  might 
have  been  in  possession  at  the  time  of  the  trespass,  though  W.  S.  was  in  possession  at 
the  passing  of  the  act. 
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June,  1791,  were  seised  of  the  said  dose  and  demised  it        1839. 
upon  the  same  day  to  Jamet  Hedger  and  Thomas  Griffith, 
for  a  term  of  ninety  years;  that  James  Hedger  and  Thomas 
Griffith,  on  the  day  and  year  aforesaid,  entered  &c,  and 
became  and  were  possessed  of  the  close  for  the  said  term 
so  to  them  thereof  granted  as  aforesaid ;  that  after  the  said 
indenture,  and  during  the  said  term  thereby  granted,  the 
aid  James  Hedger  and  Thomas  Griffith  being  so  possessed 
of  the  said  close  in  which  &c.,  to  wit, -on  the  12th  July, 
1612,  Thomas  Griffith  died,  and  the  said  James  Hedger 
then  survived  him,  whereupon  and  whereby  the  said  James 
Hedger  then  became  and  was  sole  possessed  of  the  said 
close  in  which  &c,  for  the  remainder  of  the  term,  and,  being 
so  possessed,  he  the  said  James  Hedger  afterwards  and 
during  the  continuance  of  the  term,  to  wit,  on  the  21st  of 
November,   1812,  made  and  published  his  last  will  and 
testament,  and  bequeathed  the  said  close  in  which  &c.,  with 
the  appurtenances,  to  William  Hedger,  for  all  his  the  said 
James  Hedger'*  estate,  term  and  interest  therein,  subject 
&c.  (and  appointed  executors,  naming  them),  and  afterwards, 
to  wit,  on  the  17th  of  January,  1820,  James  Hedger  died 
so  possessed  of  the  said  close  in  which  &c,  without  revoking 
or  altering  his  will  with  respect  to  the  said  bequest,  after 
whose  death,  to  wit,  on  the  21st  of  February,  1820,  the 
executors  proved  the  said  will  of  James  Hedger,  and  assented 
to  the  bequest  to  the  said  Wm.  Hedger,  whereby  the  said 
Wm.  Hedger  then  became  and  was  possessed  of  the  said 
close  in  which  &c,  for  the  remainder  of  the  said  term  or 
ninety  and  a  half  years,  so  granted  as  aforesaid.    The  plea 
then  gave  colour  to  the  plaintiff,  as  claiming  title  to  the 
close  by  a  certain  pretended  charter  of  demise  thereof  made 
to  him  for  life  by  the  said  Jane  West  and  Temple  West, 
before  the  demise  by  them  to  James  Hedger  and  Thomas 
Griffith,  whereas  nothing  of  or  in  the  said  close  in  which 
&c.,  or  any  part  thereof,  ever  passed ;  by  virtue  of  which, 
before  the  said  time  when  &c.,  and  during  the  continuance 
of  the  term  to  Hedger  and  Griffith,  to  wit,  on  the  day  and 
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year  in  the  declaration  mentioned,  the  plaintiff  entered  into 
the  said  close  in  which  &c,  and  was  thereof  possessed,  and 
v.  it  then  justified  the  entry  of  the  defendant  upon  the  said 

close,  being  the  close  of  Wm.  Hedger,  as  the  servant  of 
Wm.  Hedger  and  by  his  command  &c. 

Replication:  that  the  defendant  entered  upon  the  said 
close  in  which  &c.,  and  committed  the  trespasses  after  the 
passing  of  the  statute  3  &  4  Will.  4,  c.  27,  and  also  after 
the  31st  of  December,  1833,  in  the  said  act  of  parliament 
mentioned,  and  that  such  entry  was  made  in  manner  afore- 
said, for  the  purpose  of  recovering  the  said  close  in  which 
&c,  and  Wm.  Hedger,  by  the  defendant  his  servant,  by 
means  of  the  premises  in  the  declaration  mentioned,  did 
enter  upon  and  obtain  possession  of  the  close  in  which  &c» 
as  in  the  declaration  also  alleged  and  in  the  plea  mentioned, 
and  that  the  supposed  right  to  make  such  entry  did  not  firat 
accrue  to  Wm.  Hedger  or  to  the  defendant,  or  to  any  person, 
through  whom  they  claim  the  estate  and  interest  in  the  said 
close  in  which  &c,  within  the  true  intent  and  meaning  of  the 
said  act  of  parliament,  at  any  time  within  twenty  years  next 
before  the  making  such  entry  as  aforesaid,  and  that  by  rea- 
son thereof,  and  of  the  period  of  twenty  years  next  before 
the  making  of  such  entry  having  fully  expired  and  deter- 
mined before  the  making  of  the  same,  without  such  right  of 
entry  having  first  accrued  as  aforesaid  at  any  time  during 
the  said  last-mentioned  period,  the  supposed  right  of  Wm. 
Hedger,  and  of  the  defendant  as  such  servant,  to  make  such 
entry,  had  been  and  was  extinguished  according  to  the  force 
and  effect  of  the  said  act  of  parliament,  and  the  true  intent 
and  meaning  thereof,  before  and  at  the  said  time  when  &c., 
in  the  declaration  mentioned. 

Rejoinder :  that  no  acknowledgment  of  the  title  of  the 
person  entitled  to  the  said  close  in  which  &c,  according  to 
the  act  of  parliament  in  the  replication  mentioned,  was  given 
to  the  person  entitled  to  the  said  close,  or  his  agent,  at  any 
time  before  the  passing  of  the  said  act;  and  that  Wm. 
Hedger,  at  the  time  of  the  passing  of  the  act,  claimed  to  be 
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and  was  entitled  to  the  said  dose  in  which  6cc,  as  in  the        1839. 

plea  mentioned,  and  that  the  possession  of  the  said  close  in 

which  &c.,  was  not  at  the  time  of  the  passing  of  the  said 

act  of  parliament  adverse,  nor  was  the  said  close  in  which    Newlakds. 

&c.,  then  possessed  by  the  plaintiff,  or  any  other  person, 

adversely  to  the  right  or  title  of  Wm.  Hedger,  or  any  person 

through  whom  he  claims;  and  the  said  entry  was   made 

and  the  said  supposed  trespasses  committed  in  manner  and 

form  as  in  the  said  plea  alleged,  and  for  the  reasons  and 

causes  therein  mentioned,  within  five  years  next  after  the 

pasting  of  the  said  act  of  parliament. 

Surrejoinder;  that  the  possession  of  the  said  close  in 
which  &c.,  at  the  time  of  the  passing  of  the  said  act  of  par- 
liament, was  adverse,  and  the  same  was  then  possessed,  to 
wit,  by  one  W.  ShickU,  adversely  to  the  said  alleged  right 
and  title  of  the  said  Wm.  Hedger;  upon  which  issue  was 
joined. 

The  cause  was  tried  before  Lord  Denman  C.  J.,  at  the 
last  Midsummer  Surrey  assizes.  The  plaintiff  went  into 
evidence  to  shew  that  there  had  been  more  than  twenty  years9 
adverse  possession  before  the  passing  of  3  8c  4  Will.  4,  c.  27. 
For  the  defendant  it  was  contended  that  this  evidence  ought 
not  to  be  received,  as  it  contradicted  the  replication,  by 
which  it  was  admitted  that  Wm.  Hedger  was  in  possession 
in  1880,  and  so  within  the  twenty  years.  The  jury,  under 
hie  lordship's  direction,  found  a  verdict  for  the  plaintiff. 

Channel^  on  a  former  day  in  this  term,  moved  (a)  in  arrest 
of  judgment,  or  for  a  new  trial.  [Patteson  J.  I  cannot 
understand  why  the  plaintiff  thought  it  necessary  to  prove 
advene  possession  for  twenty  years  before  the  passing  of 
3  &  4  Will.  4,  c.  27,  s.  15.  That  section  seems  not  to  give 
the  five  additional  years  to  the  party  claiming,  if  the  pos- 
session is  adverse  to  his  right  at  the  time  of  the  passing  of 
the  act.] 

(a)  Nov.  6th,  before  Lord  Denman  C.  J.,  Patteton,  Williams  and 
Cobridgete. 
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(The  grounds  of  the  motion  will  fully  appear  from  the 
judgment.) 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court.— Upon  the  pleadings  in  this  case,  the  possession  at 
the  time  of  the  trespass  is  admitted  to  have  been  in  the 
plaintiff.  The  plea  states  a  seisin  of  the  Wests,  and  a  de- 
mise by  them  to  James  Hedger  and  Thomas  Griffith  on 
23d  June,  1791;  and  an  entry  by  them,  the  death  of  Griffith, 
the  will  and  death  of  James  Hedger  the  survivor,  bequest 
to  Wm.  Hedger,  proof  of  the  will  in  1820,  assent  of  the 
executors  whereby  Wm.  Hedger  became  possessed,  and,  he 
being  so  possessed,  plaintiff  under  colour  entered.  The  re- 
plication does  not  deny,  and  therefore  admits  Wm.  Hedger* % 
title,  but  asserts  that  his  right  of  entry  did  not  first  accrue 
to  Wm.  Hedger,  or  those  under  whom  he  claims,  within 
twenty  years  of  the  entry,  i.  e.  of  the  trespass  complained  of. 
The  rejoinder  admits  this  to  be  the  case,  but  asserts  that 
neither  plaintiff,  nor  any  one  else,  was  possessed  adversely 
to  Wm.  Hedger  at  the  time  of  the  passing  of  the  late  act, 
and  that  the  entry  by  Wm.  Hedger  was  made  withiu  five 
years.  The  surrejoinder  asserts  that  the  close  was  possessed 
adversely  to  Wm.  Hedger,  to  wit,  by  oqp  Wm.  Shickle. 

Mr.  Channell  contends  that  the  replication  admits  the 
actual  possession  of  James  Hedger  the  survivor,  at  the  time 
of  his  death  iu  1820,  and  shews  that  Wm.  Hedger,  who 
claims  uuder  him,  was  dispossessed  after  1820,  and,  of 
course,  that  bis  right  of  entry  first  accrued  when  he  was 
dispossessed,  namely,  within  twenty  years;  that  therefore 
the  replication  is  contradictory.  Now  it  may  well  be  that 
James  Hedger  and  Thomas  Griffith  were  actually  possessed, 
and  James  Hedger  may  have  died  legally  possessed  of  the 
term,  but  out  of  actual  possession.  The  dates  are  under  a 
videlicet,  and  not  in  their  nature  material.  The  right  of 
Wm.  Hedger,  or  those  under  whom  he  claims,  would  first 
accrue  when  he  or  they  were  dispossessed,  which,  if  the 
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dates  be  immaterial,  may  have  been  more  than  twenty  1839. 
yean  before  his  entry,  i.  e.  the  trespass  complained  of. 
The  replication  is  not  therefore  contradictory,  and,  if  the 
defendant  meant  to  say  that  the  right  of  entry  first  accrued 
within  twenty  years,  he  should  have  so  rejoined  by  traversing 
plaintiff's  allegation.  On  the  contrary,  he  has  by  his  re- 
joinder admitted  that  Wm.  Hedger'*  right  of  entry  did  not 
first  accrue  within  twenty  years,  and  has  put  his  case  upon 
the  question  of  adverse  possession  and  the  clause  in  the 
statute  as  to  entry  within  five  years,  and  asserts  that  the  close 
was  not  possessed  by  plaintiff  or  any  one  else  adversely  to 
Wm.  Hedger. 

If  the  surrejoinder  had  asserted  that  it  was  possessed  by 
the  plaintiff  adversely,  it  would  doubtless  have1  been  good, 
but  it  asserts  that  it  was  possessed,  to  wit,  by  Wm.  Shickle, 
and  this  is  contended  to  be  bad  in  arrest  of  judgment.  It 
is  not  inconsistent  with  the  declaration,  which  alleges  pos- 
session in  the  plaintiff,  which  possession  the  plea  admits, 
because  Wm.  Shickle  may  have  been  in  possession  at  the 
passing  of  the  late  act,  and  yet  plaintiff  may  have  been  in 
possession  at  the  time  of  the  trespass.  But  the  case  of 
Fernier  v.  Fisher  (a)  is  relied  on  to  shew  that  the  plaintiff 
ought,  on  these  pleadings,  to  have  shewn  specially  title  in 
himself,  and  that  the  judgment  ought  to  be  arrested  because 
he  has  not  done  so.  That  case,  as  applied  to  the  present 
record,  shews  that  the  plaintiff  was  at  liberty  to  traverse  the 
alleged  lease  from  the  Wests  to  Hedger  and  Griffith  without 
more,  and  if  he  had  done  so,  and  succeeded  on  that  traverse, 
he  would  have  been  entitled  to  judgment,  by  reason  of  the 
colour  given  him  by  the  plea  in  bar,  which  shews  the  first 
possession  to  have  been  in  him.  But  that,  if  he  had  ad- 
mitted the  lease  to  Hedger  and  Griffith,  and  traversed  any 
subsequent  matter,  say  the  will  of  James  Hedger,  then  he 
must  have  shewn  special  title  in  himself,  because,  by  admit- 
ting the  lease  to  Hedger  and  Griffith,  which  by  the  pleadings 

(a)  Poph.  1. 
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1839.        waB  subsequent  in  date  to  the  title  given  by  way  of  colour 
v-p*-~/      to  the  plaintiff  by  the  plea  in  bar,  he  would  have  admitted 
^  that  it  was  but  colour,  and  that  the  first  possession  was,  and 

Newlahd*.  the  ,^1^  8tju  wa^  m  another  person,  though  not  in  the 
defendant  The  case  of  Fentner  v.  Fisher  (a)  is,  therefore, 
an  authority  for  arresting  the  judgment  here,  unless  the  late 
statute  alters  the  state  of  things  altogether.  Now  by  the 
operation  of  that  statute  the  right  of  entry  of  the  defendant 
is  wholly  taken  away;  for  by  the  pleadings  the  entry  appears 
not  to  have  taken  place  within  twenty  years  of  the  right 
first  accruing,  and  the  jury  have  found  the  possession  ad- 
verse, so  as  to  deprive  him  of  the  benefit  of  the  1 5th  section. 
He  has,  therefore,  lost  bis  title,  and  is  a  wrongdoer,  and  is 
in  the  same  condition  as  if  the  plaintiff  had  traversed  the 
lease  from  the  Wests,  and  obtained  a  verdict  thereon:  the 
case  of  Fenner  v.  Fisher  (a)  is  under  the  circumstances  in 
favour  of  the  plaintiff.  Moreover,  as  the  defendant  appears 
to  be  a  wrongdoer,  the  simple  possession  of  the  plaintiff 
stated  in  the  declaration,  and  confessed  in  the  plea,  is  suffi- 
cient to  entitle  him  to  maintain  trespass  against  the  defend- 
ant. 

For  these  reasons  we  are  of  opinion  that  the  direction  in 
plaintiff's  favour  was  right,  and  that  the  record  is  right,  and, 
as  the  verdict  of  the  jury  is  not  impeached,  no  rule  must  be 
granted. 

Rule  refused. 

(a)  Poph.  1. 
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Doe,  on  the  several  demises  of  Helen  Noble,  of  Elgie 

and  Lawson,  and  of  Mark  Noble,  v.  Bolton.  Nov'mlL 

EJECTMENT  for  a  stone  quarry.    At  the  trial  before  ^a?f*a7 
PattaonJ.,  at  the  Yorkshire  spring  assizes,  1838,  it  ap-  my  manor  of 
peared  that  in  1812,  Mark  Noble  the  elder,  lord  of  the  capi^in?an- 
manor  of  Aislaby,  entered  into  the  following  agreement  «on  to  E- and 
with  the  defendant: — "Mark  Noble,  Esq.  agrees  to  let  permit  and 
John  Bolton  have  a  quarry  on  Aislaby  Brow,  for  the  pur-  w^my  wife, 

in  case  BQ" 

pose  of  getting  stones,  and  the  extent  is  marked  by  the  wish  so  to  do, 

earth  being  thrown  up;  and  the  said  John  Bolton  is  to  pay  £™c^d  toe 

Mark  Noble,  Esq.  for  every  ton  of  stones  the  sum  of  three  receive  the 

pence,  and  for  every  waggon  load  of  small  stones  the  sum  an(j  profits 

of  two  pence  per  load;  and  the  said  John  Bolton  to  extend  thereof,  until 
■         -  .  .my  son  M. 

the  said  quarries  as  far  north  as  he  thinks  proper,  as  wit-  shall  attain 

oess  our  hands,  &c."  ^lUf^L 

9  twenty-one, 

Under  this  agreement  the  defendant  continued  to  work  provided  my 
the  quarry  until  Mr.  Noble's  death  in  1833,  paying  rent  to  tinue'unmar- 

Mr.  Noble  according  to  the  terms  of  the  agreement.     Mr.  "ed> and  uP°n 
-,  .  .  the  attainment 

Noble  by  his  will  devised  as  follows : — "  I  give,  devise  and  to  age  of  my 

bequeath  all  that  my  manor  or  lordship  of  Aislaby  afore-  ?aid  sonjJ ^ 
said,  with  the  rights  8tc.  to  the  same  belonging,  and  also  all  lease  the  said 
that  my  capital  messuage  or  mansion  wherein  I  now  dwell,  ^^hoi™*11" 
with  the  several  stables  and  outbuildings,  and  the  gardens,  &c.  unto  the 
orchards  and  pleasure  grounds  contiguous  thereto,  and  all  fo.,°provided' 
now  in  my  own  occupation,  unto  John  Elgie  and  John  that  in  case  of 
y  i    •    i    -  ;        •  •  i        my  sa|d  wife 

lawson,  their  heirs  and  assigns,  upon  the  trusts  nevertne-  marrying 

less,  and  to  and  for  the  several  ends  &c.  declared  of  and  ^ajn  "noC 

wishing  to  re- 
concerning  the  same,  that  is  to  say,  in  trust  to  permit  and  side  in  my 

suffer  my  said  wife,  in  case  she  wish  so  to  do,  to  occupy  J^^™*^10"" 

(a)  Under  1  &  2  Vict.  c.  32,      the  26th  November,  and  the  four  the  9ame  at 
the  Court  sat  in  Banc  on  Tuesday,      following  days.  the  best  rent," 

&c— Held, 
that  on  the  wife's  taking  possession,  the  legal  estate  in  the  manor  (though  not  in  the 
mansion-house)  vested  in  the  wife  during  her  widowhood,  and  until  her  son's  majority. 
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the  same,  and  to  receive  the  rents,  issues  and  profits 
thereof,  until  my  son  Mark  Noble  shall  attain  the  age  of 
twenty-one  years,  provided  she  my  said  wife  so  long  remain 
my  widow  and  unmarried,  and,  upon  the  attainment  to  age 
of  my  said  son,  then  in  trust  to  release,  convey  and  assure 
the  same  manor,  mansion-house  and  hereditaments,  unto 
and  to  the  use  of  my  son,  his  heirs  and  assigns  for  ever, 
provided  nevertheless,  and  it  is  my  will  and  pleasure,  that  in 
case  of  my  said  wife  marrying  again,  or  of  her  not  wishing 
to  residte  in  my  said  messuage  or  mansion-house,  they  my 
said  trustees  shall  thereupon  let  the  said  mansion-house, 
buildings,  gardens,  and  appurtenances  held  therewith,  for 
the  best  rent  that  can  be  obtained  at  the  time,  unto  any 
person  who  may  be  willing  to  take  the  same,  and  keep  the 
same  in  good  repair,  until  my  said  son  shall  attain  the  age 
of  twenty-one  years  as  aforesaid,'9  with  certain  devises  over, 
in  the  event  of  his  son  dying  under  twenty-one,  and  he 
appointed  his  wife  Helen  Noble,  and  Elgie  and  Lawsou, 
executrix  and  executors  of  his  will. 

In  1835  Mrs.  Noble  filed  a  bill  in  Chancery  against 
Elgie  and  Lawson  and  her  son  Mark  Noble,  praying  to  be 
let  into  possession  of  the  manor  of  Aislaby,  and  on  the 
defendants'  answer,  the  Master  of  the  Rolls  made  an  order 
that  Mrs.  Noble,  on  giving  security  for  the  due  management 
of  the  estate,  should  be  let  into  possession.  Notice  of  this 
order  was  served  upon  the  defendant,  who  thereupon  paid 
his  rent  to  Mrs.  Noble.  In  June,  I8S7,  Mrs.  Noble  gave 
the  defendant  six  months'  written  notice  to  quit. 

It  was  also  proved  that  Mark  Noble  the  younger  was 
alive  at  the  time  of  the  action  brought,  and  that  he  had  not 
attained  the  age  of  twenty-one  years.  On  these  facts  it 
was  contended  by  the  plaintiff  that  the  defendant  took  no 
interest  in  the  land  under  the  agreement,  which  was  a  mere 
license  to  get  stones.  The  defendant  contended  that  he 
was  lessee,  and  that  as  the  legal  estate  was  in  JElgie  and 
Lawson,  from  whom  he  had  received  no  notice  to  quit,  the 
plaintiff  must  be  nonsuited.  His  lordship  directed  a  non- 
suit, and  reserved  the  points, 
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Bliss,  in  the  subsequent  term,  obtained  a  rule  nisi  to 
enter  the  verdict  for  the  plaintiff. 

Starkie  and  S.  Temple  shewed  cause 'during  the  sittings  in 
banc  after  last  Trinity  terra  (a),  and  contended  that  the 
memorandum  of  agreement  amounted  to  a  lease,  and  not 
to  a  mere  license,  but  as  the  Court  gave  no  judgment  on 
this  point  the  argument  is  omitted.  Secondly,  even  if  it 
only  amount  to  a  license,  as  the  defendant  took  an  interest 
under  it,  a  notice  was  necessary  to  terminate  it,  and,  as  the 
notice  to  quit  was  given  by  Mrs.  Noble  only,  it  is  clear  that 
unless  the  legal  estate  is  in  Mrs.  Noble,  the  defendant  is  en- 
titled to  the  verdict.  It  is  true  that,  where  there  is  a  devise 
to  A.  in  trust  to  permit  and  suffer  B.  to  take  the  rents  and 
profits,  the  use  is  executed  by  the  statute,  and  the  legal 
estate  vests  in  £.;  Doe  d.  Leicester  v.  Biggs  (6).  But  that 
is  only  in  cases  where  the  trustees  have  nothing  whatever  to 
do,  for  wherever  the  agency  of  the  trustees  in  the  transfer- 
ence of  the  estate  is  required,  then  the  legal  estate  vests 
in  them,  as  appears  by  the  cases  collected  in  1  JarmatCs 
Powell  on  Devises,  222.  In  the  present  case,  the  trustees 
are  required  to  convey  the  manor  to  the  son  on  his  attaining 
the  age  of  twenty-one  years,  the  devise  therefore  must  be  held 
to  be  executory.  [Patteson  J.  No  doubt  as  respects  the 
ion,  but  the  question  is,  whether  the  trust  is  not  executed 
as  to  the  widow.  What  is  there  to  prevent  her  from  taking 
the  legal  estate  in  her  term,  with  remainder  to  the  trustees, 
on  her  son's  attaining  the  age  of  twenty-one,  or  on  her 
marrying  again  ?]  In  Doe  v.  Nicholls  (c),  where  a  testator 
devised  to  trustees  in  trust  to  transfer  some  copyhold  lands 
to  his  son  at  twenty-one  years  of  age,  it  seems  to  have  been 
the  opinion  of  the  Court,  that  any  direction  to  the  trustees 
to  convey  an  estate  necessarily  vested  the  legal  estate  in 
them.    Besides,  as  the  estate  of  Mrs.  Noble  was  only  a 
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qualified  life  estate,  liable  to  be  defeated  on  her  second 
marriage,  there  was  a  contingent  remainder  in  the  trustees 
which  would  prevent  the  use  from  operating,  because  it  is 
apprehended  the  statute  executes  the  use  only  where  the 
two  estates  are  commensurate.  If  there  be  a  limitation  in 
fee  to  A.  with  a  conditional  use  to  B.  the  statute  would 
not  execute  the  use  in  B.,  because  that  would  give  B.  the 
fee  simple  instead  of  a  conditional  estate. 


Bliss,  contriL  The  cases  on  this  subject  are  all  collected 
in  the  late  case  of  Barker  v.  Greenwood  (a),  where,  on  the 
terms  of  the  devise,  the  Court  held  that  the  trustees  took 
the  legal  estate,  but  where  the  argument  which  has  been 
relied  upon  to-day,  that  the  trustees  had  the  legal  estate  in 
order  to  preserve  contingent  remainders  was  entirely  disre- 
garded ;  Parke  B.  saying,  "  I  do  not  wish  to  rest  the  case 
upon  this  ground,  no  case  having  been  shewn  in  which  die 
Courts  have  construed  persons  to  be  trustees  for  the  pur- 
pose of  preserving  contingent  remainders,  in  the  absence  of 
any  words  by  which  the  testator  has  expressed  that  it  was 
with  that  intention  he  appointed  them."  The  difficulty  which 
is  started,  that  the  trustees  require  the  legal  estate  in  order 
to  convey  it  to  the  son,  on  his  attaining  his  majority,  does  not 
present  itself,  because  the  Court  does  not  look  further  than 
the  first  use,  if  that  is  properly  raised  the  statute  executes  it. 
It  has  been  argued  that  the  statute  executes  no  use,  except 
where  the  estate  is  exactly  commensurate  with  that  of  the 
trustee,  but  the  statute  enacts  (97  Hen.  8,  c.  10,  s.  I)  that  the 
cestui  que  trust  shall  have  the  same  legal  estate  as  he  had  be- 
fore in  the  use,  and  not  the  same  estate  that  the  trustee  had. 
The  condition,  therefore,  on  which  this  estate  is  given  to 
the  widow  will  not  prevent  the  use  being  executed,  the  more 
especially  that  in  a  devise  a  condition  is  to  be  construed 
as  a  limitation.  During  the  time  she  holds  the  estate  there 
is  nothing  for  the  trustees  to  perform ;  the  simple  question 


(a)  4  M.  &  W.  421. 
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therefore  is,  whether  the  use  limited  to  Mrs.  Noble  is  not 
such  a  use  as  the  statute  will  execute. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court* — The  principle  question  in  this  case  is,  what  estate 
Mrs.  Noble  took  in  the  premises  in  question  under  the  will 
of  her  late  husband. 

Upon  an  attentive  perusal  of  that  will,  we  are  of  opinion 
a  distinction  is  made  between  the  manor  of  Aislaby,  with 
its  appurtenances  (of  which  the  premises  in  question  are 
parcel),  and  the  mansion-house,  with  the  appurtenances, 
stated  in  the  will  to  have  been  in  the  occupation  of  the 
testator. 

The  devise  of  the  manor  with  its  royalties  and  appurte- 
nances, and  also  of  the  mansion-house  with  its  appurte- 
nances, is  to  trustees  and  their  heirs,  in  trust "  to  permit  and 
suffer  my  said  wife,  in  case  she  wish  so  to  do,  to  occupy 
the  same,  and  to  receive  the  rents,  issues  and  profits  thereof 
until  my  son  Mark  Noble  shall  attain  the  age  of  twenty-one 
years,  provided  she  my  said  wife  so  long  remain  my  widow 
and  unmarried,  and,  upon  attainment  to  age  of  my  said  son, 
then  in  trust  to  release,  convey  and  assure  the  same  manor, 
mansion-house  and  hereditaments,  unto  and  to  the  use  of 
my  said  son,  his  heirs  and  assigns  for  ever."  Then  follows 
a  clause,  "  Provided  nevertheless,  and  it  is  my  will  and 
mind,  that  in  case  of  my  said  wife  marrying  again,  or  of  her 
not  wishing  to  reside  in  my  said  messuage  or  mansion-house, 
they  my  said  trustees  shall  thereupon  let  the  said  mansion- 
house,  buildings,  gardens,  and  appurtenances  held  there- 
with, for  the  best  rent  that  can  be  obtained  at  the  time, 
unto  any  person  or  persons  who  may  be  willing  to  take  the 
same,  and  keep  the  same  in  good  repair,  until  my  said  son 
shall  attain  the  age  of  twenty-one  years  as  aforesaid." 

It  is  plain  that  the  trustees  must  take  the  legal  estate 
after  the  death  of  Mrs.  Noble,  in  order  to  convey  the  same 
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to  her  bob,  hot  that  alow  will  not  prevent  her  from  taking 
the  legal  estate  in  the  aei 


Dm 
d.  Again,  it  is  plain  that  the  words  "  to  permit  and  suffer 

"  <^c*  A,  B.  to  receive  the  rents,  issues  and  profits,"  are  to  be 
construed  in  general  as  passing  the  legal  estate  to  A.  B.9 
uoless  there  be  any  thing  which  the  trustees  are  directed  to 
do,  and  which  makes  it  necessary  for  thorn  to  take  the  legal 
estate.  Here  it  was  contended  that  the  restriction  as  to  oc- 
cupation, "  in  case  she  wish  so  to  do,"  and  the  clause  direct- 
ing the  trustees,  in  case  Mrs.  Noble  should  not  wish  to 
occupy,  to  let,  make  it  necessary  that  they  should  take  the 
legal  estate*  But,  on  an  attentive  consideration  of  the  will, 
it  will  be  found  that  that  restriction  and  that  direction  to 
the  trustees  apply  only  to  the  mansion-bouse  with  the  ap- 
purtenances, and  not  to  the  manor  with  the  appurtenances. 
The  words  are,  "  to  permit  and  suffer  her,  in  case  she  wish 
so  to  do,  to  occupy  the  same,  and  receive  the  rents,  issues 
and  profits  thereof."  We  think  these  words  must  be  taken 
reddendo  singula  singulis,  t.  e.  to  permit  her  to  occupy  the 
mansion-house,  and  to  receive  the  rents  of  the  manor* 
Again,  in  the  clause  empowering  the  trustees  to  let.  the 
word  "  manor"  seems  properly  omitted. 

Whatever  therefore  might  be  the  construction  in  respect 
of  the  mansion-house  with  the  appurtenances,  we  are  of 
opinion  that  the  legal  estate  in  the  premises  in  question  in 
this  action  vested  in  Mrs.  Noble  till  her  son  attained  twenty- 
one  years,  which  time  has  not  yet  arrived,  and,  as  she  gave 
a  regular  notice  to  quit  to  the  defendant,  the  other  ques- 
tions raised  in  the  case  becomes  immaterial. 

The  rule  must  be  made  absolute  to  enter  a  verdict  for 
the  plaintiff  on  the  demise  of  Mrs.  Noble. 

Rule  absolute. 
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Humble  v.  Mitchell.  Wednesday, 

Nov.  97th. 
ASSUMPSIT  for   not   transferring   shares   in   a  Joint  A  contract  for 
Stock  Bank  Company,  called  the  Northern  and  Central  shares  in  a 
Bank  of  England,  and  sold  by  the  defendant  to  the  plaintiff,  banking  com- 

Plea  (among  others)  :  That  the  alleged  contract  was  for  value  is  not  a 
the  sale  of  goods,  wares,  and  merchandize  for  a  price  ex-  JJJ^etf' 
ceeding  10/. ;  that  there  was  no  part  delivery  or  earnest  to  goods,  wares, 
bind  the  bargain,  and  no  note  of  it  in  writing  signed  by  the  ^iw  mi  aTto 
defendant,  8cc.     Verification.  require  a  writ- 

On  the  trial  before  Coleridge  J.  at  the  Liverpool  spring  dum  within 
assizes  1838,  a  verdict  was  found  for  the  plaintiff,  subject  the  17th  sect, 
to  a  motion  to  enter  a  verdict  for  the  defendant,  if  the  of  frauds. 
Cdurt  should  be  of  opinion  that  the  contract  related   to 
goods,  wares,  or  merchandize  within  the  29  Car.  2,  c.  3, 
s.  17. 

A  rule  nisi  having  been  obtained  in  the  following  Easter 
term, 

Crestwell  and  Crompt  on  now  shewed  cause.  The  "goods 
and  wares  or  merchandize,"  mentioned  in  the  29  Car.  29 
c.  3,  s.  17,  do  not  comprehend  the  shares  in  question,  and 
were  meant  to  apply  to  things  which  can  be  passed  from 
band  to  hand,  as  appears  from  the  provision  that  part  de- 
livery shall  take  a  case  out  of  the  statute.  There  can  be 
no  part  delivery  of  shares,  which  are  a  chose  in  action. 
Hornblower  v.  Proud  (a)  and  J5r  parte  Vallance(b)  may  be 
cited  to  shew  that  these  shares  would  be  within  the  reputed 
ownership  clause  of  the  bankrupt  act,  6  Geo.  4,  c.  16,  s.  12. 
But  that  clause  applies  to  "  goods  or  chattels"  and  it  is 
clear  that  many  things,  as,  for  instance,  a  bond  or  policy  of 
insurance,  are  included  in  the  word  "  chattels,"  and  pass  to 
the  assignees  of  a  bankrupt,  and  yet  are  not  goods,  wares, 

(«)  «  a  &  Aid.  3*7.  (6)  3  Mont.  &  Ayr.  924. 
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1839.  or  merchandize.  The  bood  or  policy  itself  may  be  parted 
with  like  goods,  but  it  is  the  debt  that  passes  under  the 
bankrupt  acts  by  virtue  of  the  word  chattel,  which  is  a 
much  more  comprehensive  term  than  is  used  in  the  17th 
section  of  the  statute  of  frauds.  They  cited  also  Bradley 
v.  Holdmorth  (a)  and  Btigk  v.  Brent  (6). 

Alexander,  contri,  relied  on  die  bankruptcy  cases,  Ex 
parte  Vallanct  (c),  Ex  parte  Burbridge  (d),  and  Ex  parte 
Ord  (e),  shewing  that  shares  in  a  company  pass  to  assignees 
under  the  bankrupt  laws.  He  relied  also  on  Bradley  v. 
Holdsworthfa)  as  shewing  that  a  shareholder  in  a  banking 
company  had  been  held  to  be  within  the  acts  prohibiting 
clergymen  from  trading. 

Lord  Denman  C.  J. — No  case  has  been  cited  to  shew 
that  the  shares,  which  are  the  subject  of  this  contract,  are 
goods,  wares,  or  merchandize  within  the  17th  section  of  the 
statute  of  frauds.  Cases  have  been  cited,  relative  to  re- 
puted ownership  under  the  bankrupt  act,  which  might 
appear  in  point  if  we  looked  at  the  mere  language  of  them, 
but  they  cannot  be  pressed  farther  than  they  have  been  by 
Mr.  Alexander.  These  shares  are  a  chose  in  action,  and 
the  sale  of  them  is  not  invalidated  for  want  of  a  memoran- 
dum in  writing. 

Patteson  J.— I  assent  to  the  distinction  which  has  been 
pointed  out  between  the  language  of  the  statute  of  frauds 
and  of  the  bankrupt  act. 

Williams  and  Coleridge  Js.  concurred. 

Rule  discharged. 

(a)  3  M.  &  W.  422.  (<Q  1  Deac.  131. 

(b)  3  Y.  &  C.  268.  («)  1  Deac.  166. 

(c)  3  Mont,  fc  A.  224. 
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FERGUSON   V.   MahoN.  Wednesday, 

Nov.  27 ih 
DEBT,  on  a  judgment  recovered  by  lite   plain  lift*  against  A  judgment  of 

the  defendant  in  the  Court  of  Common  Bench  in  Ireland,  ^^fthesu- 

'  penor  courts  of 
for  the  damages  sustained  by  the  plaintiff  by  reason  of  the  Ireland,  or  of 

non-performance  by  the  defendant  of  certain  promises  made  one  of  thVsu" 
by  the  defendant  to  the  plaintiff,  and  for  costs  &c,  as  by  P*rlor  courts 
the  record  appears  &c.     Plea:  that  the  defendant  was  not  is  not  conclu- ' 
at  any  time  arrested  upon  or  served  with  any  process  issuing  8LVej°9llll8t 
out  of  the  said  Court  at  the  suit  of  the  plaintiff  for  the  if  it  appear 
cause  of  action,  upon  which  the  judgment  was  recovered,  no*ldu?  wasv  d 
nor  had  he  at  any  time  notice  of  any  such  process,  nor  did  with  process  in 
he  appear  thereto  in  the  said  Court  to  answer  the  plaintiff,      jo  anac- 
Verification.  tion»  therefore, 

r*     i-       ■  •       i    r         i  •   •        t         •  •  •     ■  on  nn  Irish 

Replication :  that  before  the  obtaining  the  said  judgment,  judgment  it  is 

to  wit,  on  &c.  defendant  had  notice  of  certain  process,  to  wit,  JJ*00^  pJfa 

of  a  writ  of  summons  issuing  out  of  the  said  Court  &c.  for  fendant  was 

the  cause  of  action  upon  which  the  judgment  was  obtained,  wlt^  no7had 

Conclusion  to  the  country.   Special  demurrer,  on  the  ground  notice  of,  any 

that  the  plaintiff  has  not  denied  or  confessed  and  avoided  action! '" 

any  substantial  fact  in  the  plea;  that  the  replication  raises    .  A  replica- 
...  it  i        .       .       tlon  to  such  n 

an  immaterial  issue ;  that  it  does  not  appear  thereby  that  plea,  that  the 

notice  of  certain  process  is  sufficient  by  the  law  of  Ireland  def?ndn»t  had 
J  J  notice  of  a 

to  enable  a  plaintiff  to  proceed  to  judgment;  and  also  that  writ  of  sum- 
it  does  not  appear  that  the  process  issued  at  the  suit  of  the  o^cYihe  "g 
plaintiff  or  against  the  defendant,  as  it  is  consistent  with  Court  in 
the  replication  that  the  process  there  mentioned  may  have  judgment  was 

issued  at  the  suit  of  a  third  person,  and  also  that  it  does  °htained,  for 
......  the  cause  of 

not  appear  by  the  replication  that  the  defendant  appeared  action  upon 

in  Court  to  answer  the  plaintiff  in  the  said  action,  or  that  ?v,,,lch  s"ch 

r  m  '  judgment  was 

any  appearance  was  entered  for  him.  obtained,  is 

bad  on  special 

Hurhtone  appeared  to  support  the  demurrer  («),  but  the  f^og^not"8 

Court  called  on  shew  that  the 

process,  of 
(a)  At  the  sittings  after  Hilary       DenmanC.J.  Littledale,  and  Cole-  which  notice 

Term,  1839  (Feb.  6),  before  Lord      ridge  Js.  is  alleged,  was 

nt  the  suit  of 
the  plaintiff,  or  was  the  process  in  the  action  in  which  the  judgment  was  recovered. 
VOL.  111.  L 
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1839.  Butt  to  support  the  replication,  who  contended  that  the 

plea  was  bad.    If  an  action  is  brought  on  a  judgment  of  one 
"v.  of  the  superior  courts  of  England,  it  would  be  no  answer 

Mahov.  to  tBy  |nat  no  proces8  had  issued  against  the  defendant ;  the 
judgment  itself,  in  such  a  case,  must  be  set  aside.  It  is 
consistent  with  this  plea,  which  avers  that  certain  specified 
modes  of  bringing  the  defendant  into  Court  have  not  been 
resorted  to,  that  there  may  be  some  other  mode,  known  to 
the  practice  of  Irish  courts,  which  has  been  resorted  to, 
for  the  plea  does  not  aver  that  there  is  no  other  mode. 
The  process  might,  for  instance,  have  been  by  leaving  the 
writ  at  the  defendant's  residence,  or  sticking  it  up  in  Court. 
The  plea  too  states,  ihat  the  defendant  did  not  "  appear 
in  the  said  Court  to  answer;91  this  is  an  equivocal  expres- 
sion, which  does  not  amount  to  a  denial  of  any  appearance 
to  the  action.  In  Buchanan  v.  Rucker(a)  it  appeared  on 
the  face  of  the  foreign  judgment,  on  which  the  action  was 
brought,  that  the  defendant  had  never  resided  within  the 
jurisdiction  of  the  Court  in  which  the  judgment  was  ob- 
tained, and  that  he  had  neither  been  served  with  process 
nor  had  come  in  to  defend  the  action.  The  same  distinc- 
tion applies  also  to  Cavan  v.  Stewart  (A).  Here  the  re- 
plication states  that  the  defendant  had  notice  of  process 
before  judgment.  [Littledale  J.  That  might  have  been 
half  an  hour  before  judgment.] 

Hurhtone  contnL  The  plea  is  good.  A  judgment  of  a 
superior  court  of  England  is  conclusive,  but  a  judgment 
of  a  superior  court  of  Ireland  is  not  even  a  record  in  this 
country,  and  assumpsit  lies  upon  it;  Harris  v.  Saunders (c). 
But  even  assumpsit  does  not  lie  on  an  Irish  or  foreign 
judgment,  if  obtained  in  a  manner  repugnant  to  the  com- 
mon principles  of  justice.  In  Buchanan  v.  Rucker  («), 
Lord  Ellenborough  C.  J.  observes,  "  it  is  contrary  to  the 
first  principles  of  reason  and  justice  that,  either  in  civil  or 

(«)  1  Campb.  63,  and  180  b,  n.  (c)  4  B.  &  C.  411;  5,  C.  6  D. 

(6)  1  Stark.  It.  525.  &  R.  471. 
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criminal  proceedings,  a  man  should  be  condemned  before 
be  is  heard.  If  a  judgment  could  thus  be  recovered 
against  any  one  behind  his  back,  a  man  would  have  nothing  '  v. 
more  to  do  but  go  to  Tobago,  there  sue  us  to  any  amount,  Mahok. 
and  then  return  to  this  country  to  put  bis  judgments  in 
force  against  us/1  [Lord  Denman  C.  J.  referred  to  Bee- 
quet  v.  Mac  Cartky(a).]  There  it  appeared  that  process 
bid  been  served,  in  the  absence  of  the  defendant,  on  a 
public  officer,  according  to  the  law  of  the  foreign  country, 
who,  it  was  presumed,  would  communicate  with  the  de- 
fendant, for  it  is  presumed,  in  the  judgment  of  the  Court, 
rt  that  he  would  do  whatever  was  necessary  in  the  discharge 
of  that  public  duty."  In  Martin  v.  NicolU  (b)9  where  the 
Vice  Chancellor  would  not  allow  a  judgment  of  the  Isle  of 
Antigua,  on  which  an  action  was  brought  in  this  country, 
to  be  questioned,  it  was  not  contended  that  judgment  had 
been  obtained  without  due  process,  but  a  commission  was 
prayed  to  examine  witnesses  to  shew  that  upon  the  merits 
the  judgment  should  have  been  otherwise,  and  that  the 
sum  recovered  by  it  was  not  in  fact  payable.  In  Guiness 
v.  Carroll (c)  also,  the  jurisdiction  of  the  Court  in  which 
tbe  Irish  judgment  was  obtained  was  not  disputed,  and  the 
question  now  raised  is  not  at  all  affected  by  the  decision  in 
that  case(d).  [Lord  Denman  C.  J.  We  think  the  replica- 
tion bad ;  we  will  consider  the  plea.] 

Cur*  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court: — This  was  an  action  of  debt  upon  a  judgment  in 
the  Court  of  Common  Pleas  in  Ireland.  The  defendant 
pleads  that  he  never  was  arrested,  nor  served,  nor  had  at 
any  time  notice  of  any  process  at  the  suit  of  the  plaintiff 
for  the  cause  of  action  upon  which  tbe  judgment  was  reco- 

(fl)  2  B.&  Ad.  951.  (d)  See  the  question  discussed 

(fc)  3  Sim.  458.  in  Phillipps  on  Evidence  (eighth 

(c)  1  B.  &  Ad.  459.  edit.)  532,  and  Story's  Conflict  of 

Laws,  c.  15. 

l2 
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1839.        vered,  and  that  he  had  never  appeared  thereto.    The  judg- 
ment therefore  appears  upon  the  plea  to  have  been  obtained 


Ferguson 
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v.  behind  the  back  of  the  defendant.     The  replication  only 

asserts  that,  before  the  judgment  recovered,"  the  defendant 
had  notice  of  certain  process,  to  wit,  of  a  writ  of  summons 
issuing  out  of  the  said  Court,  for  the  cause  of  action  upon 
which  the  judgment  was  obtained."  This  was  specially 
demurred  to,  and  is  clearly  bad,  for  it  does  not  shew  that 
the  process,  of  which  notice  is  alleged,  was  at  the  suit  of 
the  plaintiff,  or  was  the  process  in  the  action,  in  which 
the  judgment  in  question  was  recovered.  The  only  ques- 
tion therefore  that  could  be  made  was  on  the  plea ;  and  it 
was  argued  that,  if  the  judgment  was  in  fact  open  to  the 
objection  urged  in  the  plea,  it  was  irregular  only,  and  might 
have  been  set  aside  upon  an  application  to  the  Court  in 
which  it  was  recovered,  and  that  we  were  bound  to  respect 
it  as  a  valid  judgment,  so  long  as  it  stood  unreversed.  This 
argument  puts  an  Irish  judgment  in  this  respect  on  the 
same  footing  precisely  as  a  judgment  recovered  in  one  of 
the  superior  Courts  in  this  country ;  but,  altbpugh  a  record 
for  certain  purposes,  the  inquiry  is  still  open,  not,  indeed, 
into  the  merits  of  the  action,  or  the  propriety  of  the  deci- 
sion, but  whether  the  judgment  passed  under  such  circum- 
stances as  to  shew  that  the  Court  had  properly  jurisdic- 
tion over  the  party.  And  when  it  appears,  as  here,  that 
the  defendant  has  never  had  notice  of  the  proceeding,  or 
been  before  the  Court,  it  is  impossible  for  us  to  allow  the 
judgment  to  be  made  the  foundation  of  an  action  in  this 
country.  The  judgment  therefore  must  be  for  the  de- 
fendant. 

Judgment  for  defendant. 
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Robins  and  others  i?.  May.  Friday, 

Nov.  29/A. 

ASSUMPSIT  on  a  promissory  note  made  and  delivered  The  following 
\    m  J  instrument  is 

by  defendant  to  the  plaintiffs.  payable  on  a 

The  second  plea,  which  is  the  only  material  plea,  stated  and^hereforo 

that  the  instrument  in  writing,  in  the  declaration  mentioned,  not  a  promis- 
.  .  .  .  ....  ,  ,  ~  sory  note  :— 

was  and  is  an  instrument  in  writing  in  the  words  and  figures      «  Twelve 

following:—  months  after 

°  date  I  pro- 

"At  twelve  months  date  I  promise  to  pay  Messrs.  Robins,  Fatter,  ^^Toof 
sod  Co.  five  hundred  pounds,  to  be  held  by  them  as  collateral  security  to  De  j^jj  D* 
for  any  monies  now  owing  to  them  by  Mr.  J.  Malachy,  which  they  may  them  as  col- 
be  unable  to  recover  on  realizing  the  securities,  they  now  hold,  and  lateral  security 

others  which  may  be  placed  in  their  hands  by  him.  for  anJ  monies 

,«.  now  owing  to 

£500.  Thomas  May.      them  by  J.  M ., 

•        .  . ,    .  ...  ,  .     -  which  they 

tbat  the  said  instrument  in  writing  was  made  and  given  mav  be  unable 

by  the  defendant  to  the  plaintiffs  by  way  of  collateral  se-  » recover  on 

.  .    .  realizing  the 

curity  and  guarantee  to  the  plaintiffs  for  the  payment  of  the  securities, they 

monies  which  at  the  time  of  the  making  thereof  were  then  JXre  wh'id^ 

already  due  and  owing  from  the  said  J.  Malachy  to  the  plain-  may  be  placed 

tiffs,  and  which  they  the  plaintiffs  might  be  tillable  to  re-  ny  njm# 

cover  on  realizing  the  securities  of  the  said  J.  Malachy  they 

then  held,  and  any  other  securities  which  might  thereafter 

be  placed  in  their  hands  by  the  said  .7.  Malachy,  and  for  and. 

upon  no  other  account  or  purpose  whatsoever;  and  that, 

therefore,  the  said  instrument  and  promise  were  made  and 

given  without  any  value  or  consideration  whatsoever,  and 

this  the  defendant  is  ready  to  verify  &c. 

Special  demurrer,  on  the  ground  that  a  promissory  note 

prim&  facie  imports  consideration,  and  that  the  plea  does  not 

shew  that  there  never  was  any  consideration  given  for  the 

said  promissory  note ;  that  the  plea  does  not  shew  but  that 

at  the  time  when  the  said  note  was  given,  and  when  the  same 

became  due,  a  large  sum  of  money  was  due  from  the  said 

J.  Malachy  to  the  plaintiffs ;  that  the  plea  discloses  ncf 

answer  to  the  declaration,  which  is  founded  on  a  promissory 

note  &c.;  that  the  plea  is  argumentative,  and  no  good 
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traverse  or  issue  in  fact  can  be  taken  upon  the  plea; 
and  that  it  does  not  sufficiently  confess  and  avoid  or  tra- 
verse &c. 

Sir  W.  W.  Follett  in  support  of  the  demurrer.  It  is 
objected  that  the  instrument  set  out  on  the  record  is  pay- 
able on  a  contingency,  and  therefore  not  a  promissory  note. 
The  cases  on  this  subject  are  collected  in  Byles  on  Bills 
(third  edition)  p.  52.  One  of  the  earliest  cases  is  Goss  v. 
Nelson  (a),  in  which  a  note  was  payable  "  when  he  (the 
maker)  should  come  of  age/'  and  specified  the  time  when 
that  was  to  be,  viz.  12th  June,  1750,  and  it  was  held  to  be 
a  valid  note.  [Lord  Denman  C.  J.  There  was  no  contin- 
gency there;  a  time  certain  was  fixed  for  payment.]  It  may 
be  a  question  whether  it  is  the  note  or  the  £500  that  is 
"  to  be  held"  as  a  collateral  security.  But  suppose  that 
the  note  itself  is  to  be  so  held ;  if,  before  the  arrival  of  the 
date  at  which  the  note  is  drawn,  either  the  ,£500  for  which 
it  is  drawn,  or  the  other  monies,  for  which  it  is  to  be  a  se- 
curity, are  paid,  that  payment  could  be  pleaded.  The  same 
contingency  exists  in  all  cases ;  the  amount  of  a  note  may 
be  paid  before  it  is  due.  If  a  note  may  be  given  as  a  col- 
lateral security,  what  objection  is  there  to  stating  on  the 
face  of  the  note  that  it  is  so  given  ?  The  right  to  recover 
upon  it  can  only  be  defeated  by  payment  of  the  money  as  a 
security  for  which  it  is  given.  If  the  instrument  had  been 
made  payable  on  demand,  instead  of  at  twelve  months,  it 
would  have  been  a  good  note :  this  shews  that  the  state- 
ment as  to  other  securities  does  not  alter  its  character.  So 
also  an  instrument  for  the  payment  of  £500  at  twelve 
months,  provided  it  be  not  paid  before,  would  be  a  note ; 
yet  the  contingency  is  the  same  as  in  the  present  case.  He 
then  cited  Wheatley  v.  Williams  (6),  Brookes  v.  Elkins  (c), 
and  Ellis  v.  Mason  (d). 

(a)  1  Burr.  226.  (c)  2  M.  ft  W.  74. 

(<>)  1  M.  &  W.  533.  (d)  7  DowJ.  P.  C.  598. 
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Kelly  contrtL     It  is  immaterial  whether  it  is  the  money         1839. 
itself  or  the  instruitient  which  is  to  he  held  as  a  collateral 
security;  it  depends  on  intermediate  events,  whether  the 
amount  is  to  be  realised  to  the  payees.     He  cited  Ayrzy  v. 
Fearnside$(a). 

He  was  then  stopped  by 

Lord  Dbnmam  C.  J. — This  instrument  gives  notice  to 
all  the  world  that  it  is  payable  on  a  contingency. 

Patteson  J. — This  is  the  case  of  one  man  promising  to 
pay  if  another  does  not. 

Williams  and  Coleridge  Js.  concurred. 

Judgment  for  defendant. 

(«)  4M.&W.  169. 


Walmslby  and  Nelstrop  t>.  Cooper.  Friday, 

Nov.  29th, 

DEBT  for  goods  sold,  &c.     Plea :  that  after  the  defendant  In  an  action 
became  and  was  indebted  to  the  plaintiffs,  as  in  the  declara-  shj^Jebt  a*" 

tion  alleged,  and  after  the  accruing  of  the  several  causes  of  covenant  not 

.      ,  .         -  P  to  *"e»  entered 

action  in  the  declaration  mentioned,  and  before  the  com-  into  by  one 

mencement  of  this  suit,  by  a  certain  indenture,  purporting  °"ty  °*tne 

'      J  '  r     r  o  plaintiffs,  can- 

to be  made  on  the  11th  of  July,  1837,  between  the  defend-  not  be  set  up 

ant  of  the  1st  part,  A.  B.  and  C.  D.  of  the  2d  part,  and  the  °8  a  relca8e" 
persons  whose  hands  and  seals  were  thereunto  subscribed 
of  the  3d  part,  but  which  indenture  was  in  fact  first  made 
between  the  defendant  and  the  said  A.  B.  and  C.  D.  and 
die  plaintiff  Walmsley,  as  hereinafter  mentioned,  on  a  day 
subsequently  to  the  1 1th  of  July,  1837,  but  after  the  defend- 
ant had  so  become  and  was  indebted  to  the  plaintiffs  as 
aforesaid,  and  after  the  accruing  of  the  said  several  causes 
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of  action  ii>  the  declaration  mentioned,  and  each  of  tbein, 
tir  and  before  the  commencement  of  this  Bait,  to  wit,  on 

and  another  the  Sdth  of  Aogust,  1837,  and  was  then,  to  wit,  on  the 
Coop£a  ***?  *"*  y*ar  *a8t  af**68****,  sealed  with  the  seal  of  the  plain* 
tiff  Waltinky,  who  then  subscribed  his  hand  and  set  his 
seal  as  a  party  thereto  of  the  3d  part,  and  which  iudenture 
is  now  in  the  possession  of  A*  B.  and  C.  D.  &c.,  so  that 
defendant  cannot  now  bring  the  same  &c,  the  plaintiff 
Walmsley  released  to  the  defendant  the  several  debts  in  the 
declaration  mentioned  &c«    Verification. 

The  replication  set  out  the  deed  on  oyer*  The  deed 
purported  to  be  made  on  the  said  1 1th  July,  between  the 
defendant  of  the  1st  part,  A.  B.  and  C.  D.  of  the  2d  part, 
and  the  several  other  persons  executing  the  same,  being  cre- 
ditors of  the  defendant,  of  the  3d  part.  The  replication 
then  set  out  the  deed  containing  an  assignment  by  the  de- 
fendant of  all  'his  estate  and  effects  to  A.  B.  and  C.  D„  in 
trust  (among  other  things)  for  payment  of  the  debts  due  by 
him  to  the  parties  of  the  1st  part,  who  should  execute  the 
deed  before  the  1st  August  then  nest,  and  containing  the 
other  clauses  nsnal  in  such  assignments,  and  a  covenant  by 
the  parties  of  the  3d  part  not  to  sue  the  defendant  in  respect 
of  their  respective  debts,  but  to  receive  the  composition 
dividend  in  full  satisfaction  and  discharge.  It  then  averred 
that  divers  creditors  executed  the  deed  before  the  said  1st 
August,  and  that  the  plaintiff  fValmsley  executed  after  that 
day,  and  that  by  reason  thereof  no  dividend  or  composition 
had  been  or  would  become  due  to  the  plaintiffs,  or  either 
of  them,  in  respect  of  the  assignment,  and  that  they  neither 
of  them  had  received  any  such  dividend,  &c,  and  that  by 
reason  of  the  execution  of  the  deed  by  Walmsley,  at  the 
time  and  in  the  manner  mentioned,  the  deed  was  of  no  avail 
to  either  of  them.     Verification. 

Rejoinder:  that  before  and  at  the  time  the  plaintiff  Walm$» 
ley  executed  the  deed,  as  in  the  said  plea  and  replication 
mentioned,  Waltnsley  and  the  plaintiff  Nelstrop  were  credi- 
tors of  the  defendant  for  the  said  monies  in  the  declaration 


AFTER  M1CHAF.LMAS  TERM,  HI  VICT. 

mentioned,  and  that  at  the  time  ibe  plaintiff  Walmslty  so 
executed  the  deed  he  had  full  notice  and  knowledge  of  its 
contents  and  of  the  clause  therein  as  to  the  said  1st  of 
August,  therein  and  in  the  replication  mentioned,  and  of  all 
and  every  other  provision,  clause*,  stipulations  and  agree- 
ments, in  die  said  indenture  contained,  and  with  such  full 
knowledge  and  notice  executed  the  deed.     Verification. 

Special  demurrer:  on  the  ground  that  the  rejoinder  ten- 
ders issue  of  a  fact  already  admitted  in  the  replication,  and 
that  the  fact  so  attempted  to  be  put  m  issue  is  altogether 
immaterial,  and  that  the  rejoinder  is  a  departure  from  the 
plea,  inasmuch  as  it  admits  that  the  indenture  of  the  release 
mentioned  in  the  plea  is  the  indenture  set  forth  in  the 
replication,  which  in  law  is  not  a  release,  &c.  Joinder  in 
demurrer. 


151 

1839. 

Walmslet 

and  another 

v. 

Cooper. 


TomlinsoH,  in  support  of  the  demurrer.  The  covenant 
not  to  sue  can  only  apply  to  those  parties  to  the  indenture 
who  entitled  themselves  to  a  dividend  out  of  the  defendant's 
estate,  by  executing  before  the  1st  August.  The  covenant 
is  "  not  to  sue,"  "  but  to  receive  the  composition  dividend 
in  full  satisfaction ;"  the  release,  therefore,  is  not  absolute, 
but  subject  to  this  condition,  that  the  parties  covenanting 
shall  have  an  interest  in  the  dividend.  Walmslet/  did  not 
eiecute  before  the  1st  August;  he  can,  therefore*  have  no 
interest  in  the  dividend,  and  the  release  set  up  as  an  answer 
to  his  present  claim  has  no  operation.  General  words  of 
release  may  be  restrained  by  die  intent  appearing  in  the 
recital  or  trusts  of  the  deed;  Ramsden  v.  Uylton  [a),  Lam- 
pon  v.  Corke(b)t  Bottrell  v.  Summers  (c),  Solly  v.  Forbes  (d), 
and  Simons  v.  Johnson  (e).  The  intent  of  the  present  cove- 
nant by  Walmsley  was,  undoubtedly,  that  it  should  not 
apply  to  partnership  debts,  due  from  the  defendant  to  him 
and  Nelstrop.    If  the  spirit  of  the  transaction  is  resorted  to 


(a)  2  Ves.  sen.  305. 
(*)5B.&Ald.  606;  S.C  ID. 
&R.2U. 


(r)  2Y.&J.  407. 

(d)  2  B.  &  B.  38. 

(e)  3B.&  Ad.  175. 
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on  behalf  of  the  defendant,  to  shew  that  joint  debts  were 
to  be  discharged  by  the  covenant,  the  spirit  of  the  transac- 
tion may  also  be  resorted  to  to  shew  that  the  covenant  was 
to  bind  those  parties  only  who  might  receive  a  dividend. 
The  covenant  cannot  be  binding  on  Nektrop,  as  one  partner 
cannot  bind  another  by  deed;  Harrison  v.  Jackson  {a). 

But,  assuming  the  covenant  to  apply  to  joint  debts,  it 
cannot  be  set  up  as  a  release,  except  as  against  Walmsky, 
who  is  a  party  to  it  A  covenant  by  A.  not  to  sue  B.  is 
allowed  to  operate  as  a  release,  to  avoid  circuity  of  action, 
where  the  covenantor  and  covenantee  are  the  only  parties 
interested.  But,  where  a  third  party  is  interested,  there  is 
no  reason  for  allowing  such  a  covenant  to  operate  as  a  re- 
lease. Accordingly,  in  Dean  v.  Newhall(b),  it  was  held 
that  a  covenant  not  to  sue  one  of  two  joint  and  several  obli- 
gors, was  no  bar  to  an  action  brought  against  the  other. 
The  very  reason  of  the  rule  limits  it,  as  the  covenant  is  only 
a  constructive  release,  where  the  party  against  whom  it  is  set 
up  would,  if  the  rule  were  otherwise,  receive  the  identical 
amount  of  damages,  as  plaintiff,  which  he  would  afterwards, 
as  defendant  in  an  action  of  covenant  have  to  repay  to  the 
very  person  from  whom  he  received  them.  This  limitation 
of  the  rule  is  supported  by  Lacy  v.  Kinnaston{c\  and  by 
Hutton  v.  Eyre  {d)9  where  a  covenant  not  to  sue  one  of  two 
joint  debtors  was  held  not  to  operate  as  a  release  to  both. 


Wightman  contrsk.  As  to  the  last  point,  where  the  sub- 
ject-matter is  entire,  a  release  by  one  joint-contractor  ope- 
rates as  a  release  by  all  the  joint-contractors.  [Patteson  J. 
That  is  admitted  where  there  is  a  release  in  terms.]  It  is 
immaterial  whether  there  be  a  release  in  terms  or  not ;  if 
one  joint-contractor  has  discharged  his  right  of  action  by 
any  means  whatsoever  the  right  of  action  is  gone  altogether. 
[Patteson  J.  Can  this  case  be  distinguished  from  Hutton  v. 
Eyre?(d)]     Yes,  and  the  authority  of  that  case  may  be 


(a)  7  T.  R.  207. 
(6)  8  T.  R.  168. 


(c)  Holt,  178;  5.  C.  3  Salk,  298. 
(<*)  6  Taunt.  289. 
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impugned.     In  that  case  there  might  have  been  several  as         1839. 


well  as  joint  debts ;  here  there  are  only  joint  debts.  There 
is  no  authority  to  warrant  the  position  in  the  judgment  of  and  another 
that  case  (p.  296).  viz.  "  we  think  the  rule,  that  a  covenant  c  Vt 
not  to  sue  operates  as  a  release,  applies  only  to  cases  where 
the  covenantor  and  covenantee  are  single.1'  Suppose  Net- 
strop  died,  and  Walmsley  sued  as  survivor;  according  to  the 
doctrine  contended  for  by  the  plaintiffs,  a  release  could  not 
be  pleaded  against  Walmsley,  although  he  would  be  the 
very  person  to  be  sued  on  the  covenant :  circuity  of  action  is 
a  necessary  consequence  of  such  a  doctrine.  [Patteson  J. 
Suppose  Walmsley  to  be  dead,  and  that  this  action  were 
brought  by  Nelslrop.]  In  all  the  cases,  except  Hvtton  v. 
Eyre  (a) f  the  action  to  recover  the  debt,  which  Was  held 
not  to  have  been  released  by  the  covenant  not  to  sue,  might 
have  been  several  as  well  as  joint.  The  covenant  not  to 
sue  cannot  be  inoperative  against  a  joint-creditor  on  the 
ground  that  he  has  not  authorized  it,  for  the  same  reasoning 
would  render  a  release  in  terms  equally  inoperative ;  JBac. 
Abr.  Release,  (A  2),  and  Nicholson  v.  Revill  (b),  may  be 
referred  to  on  this  subject  [Patteson  J.  The  language  of 
the  indenture  implies  that  Walmsley's  covenant  was  not  to 
sue  for  a  separate  debt,  and  the  rejoinder  does  not  say  It 
was  a  joint  debt.] 

Tomlinson  in  reply.  If  joint  debts  had  been  contem- 
plated, the  parties  covenanting  would  have  covenanted  on 
behalf  of  their  partners  as  well  as  themselves.  The  defend- 
ant sets  up  a  release  by  intendment,  and  should  have  made 
it  appear  that  there  was  no  separate  debt  of  Walmsley  9  to 
which  this  covenant  could  be  applicable. 

Cur.  adv.  vult. 

Lord  DeNMAN  C.  J.,  on  the  following  day,  delivered  the 
judgment  of  the  Court  (c). — This  was  an  action  by  two  for 

(a)  6  Taunt.  289.  (c)  Lord  Dcnman  C.  J.,  Patt* 

(b)  4  A.  &  E.  675;  &  C.  6  N.     son,  WUliums  and  Coleridge  Js. 
&M.19*. 
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a  joint  debt.  Plea,  that  Walmsley,  one  of  the  plaintiffs,  by 
deed  of  composition,  released  defendant  from  the  debt. 
The  replication  sets  out  the  deed  on  oyer,  which  contains 
no  release  in  terms,  but  a  covenant  by  the  said  plaintiff  not 
to  sue  for  any  debt  due  from  defendant  to  him.  Neither 
the  amount  nor  the  nature  of  the  debt  from  defendant  to 
Walmsley,  to  which  the  covenant  applied,  appears  on  the 
deed,  nor  in  the  schedule  attached  to  it* 

The  defendant  argued  that  this  covenant  amounted  to  a 
release  of  the  joint  debt,  which  was  the  subject-matter 
therein  referred  to.  But  a  covenant  not  to  sue  has  been 
held  equivalent  to  a  release  on  no  other  principle  than  that 
of  avoiding  circuity  of  actiou,  i.  e.  the  scandal  and  absurdity 
of  allowing  A.  to  recover  against  B.  in  one  action  the  iden- 
tical sum  which  B.  has  a  right  to  recover  in  another  action 
against  A.  The  law,  where  it  clearly  detects  the  possibility 
of  such  a  waste  of  the  suitor's  money  and  its  own  process, 
as  well  as  of  the  public  time,  will  interpose  to  prevent  its 
happening.  But,  if  the  parties  thus  opposed  in  interest  are 
not  the  same,  the  principle  cannot  apply.  If  one  of  two 
plaintiffs  covenant  not  to  sue  for  a  joint  debt,  he  may  be 
liable  for  a  breach  of  that  covenant  if  both  afterwards  sue. 
But,  if  he  is  then  sued  by  the  debtor  for  breach  of  covenant, 
he  alone  must  answer  for  it;  the  two  wilt  have  recovered, 
according  to  defendant's  obligation  to  them,  but  that  one 
only  will  be  compellable  to  refund,  who  has  entered  into  a 
counter  obligation  with  their  debtor  not  to  sue  him.  The 
subject-matter  of  two  actions  may  be  called  the  same,  being 
the  same  in  amount  in  one  sense,  but  the  parties  are  differ- 
ent; the  partnership  losing  nothing  by  the  separate  contract 
of  one  of  the  partners,  who  however  has  made  himself  per- 
sonally liable  by  not  performing  it.  This  appears  not  only 
to  be  a  fair  deduction  from  the  principle,  but  also  most  con- 
formable with  all  the  decisions  that  were  brought  before  us. 

We  think  that  the  joint  debt  is  not  released  by  the  deed 
set  forth,  and  that  the  plaintiffs  are  entitled  to  our  judgment. 


Judgment  for  the  plaintiffs. 
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The  Queen  r.  The  Inhabitants  of  St.  Lawrence, 

Ludlow.  Wednesday, 

Nov.  27  th. 

ON  appeal  to  the  quarter  sessions  for  the  borough  of  An  appeal  lies 
Ludlow,  against  an  order  of  two  justices  for  the  borough  JJ^rtJJ'JJ,. 
on  the  churchwardens  and  overseers  of  the  parish  of  St.  »>ons  against 
Owen,  in  the  county  of  Hereford,  for  the  payment  of  the  borough  jus- 
charges  of  conveying  a  lunatic  pauper  from  the  parish  of  rices,  under 
Sl  Lawrence,  Ludlow,  to  a  lunatic  asylum,  under  the  9  s.  48,  for  pay-' 
Geo.  4,  c.  40,  the  sessious  quashed  the  order,  subject  to  the  IDS the  e*~ 
opinion  of  this  Court,  whether  the  sessions  had  any  juris-  moving  a  pau- 
diction  to  hear  the  appeal  under  the  following  grant  of  the  §J!r1^iuml,lft" 
3d  June,  1836:—"  William  the  4th,  8tc    To  the  mayor,  although  the 
aldermen  and  burgesses  of  the  borough  of  Ludlow,  and  to  edToVhe^bo^ " 
the  inhabitants   of  the  said   borough,  &c.     Whereas  the  rough  under 

.,     r   ,         v,  L  ,   L  .  .  .         5&6WUH, 

council  of  the  said  borough  has,  pursuant  to  the  provisions  c.  76,  confers 

of  an  act,  &c.  (3  &  6  Will.  4,  ct  76),  signified  by  petition  ^™J^jri,# 
to  us  in  our  council,  the  desire  of  the  council  of  the  said 
borough,  that  a  separate  court  of  quarter  sessious  of  the 
peace  shall  continue  to  be  holden  in  and  for  the  said  bo- 
rough. Now  know  ye  that  we  &c,  have  thought  fit  to 
comply  with  the  said  petition,  and  we  therefore  do  hereby 
grant  unto  the  said  borough  that  a  separate  court  of  quarter 
sessions  of  the  peace  shall  henceforward  continue  to  be 
holden  in  and  for  such  borough,  according  to  the  provisions 
of  the  said  act;  and  further  know  ye  that  we  do  assign  the 
recorder  for  the  time  being  of  the  said  borough  our  justice, 
to  inquire  the  truth  more  fully  by  the  oath  of  good  and  law- 
ful men  of  the  aforesaid  borough,  by  whom  the  truth  of  the 
matter  shall  be  better  known  of  all  and  all  manner  of  felo- 
nies and  misdemeanors,  and  of  all  and  singular  crimes  and 
offences  of  which  justices  of  our  peace  may  or  ought  law- 
fully to  inquire,  by  whomsoever  or  after  what  manner  soever 
in  the  said  borough  done  or  perpetrated,  or  which  shall 
happen  to  be  there  done  or  attempted,  and  of  all  and  singular 
articles  and  circumstances,  and  all  other  things  whatsoever 
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that  concern  the  premises,  or  any  of  them,  by  whomsoever, 
and  after  what  manner  soever  in  our  aforesaid  borough  done 
v.  or  perpetrated,  or  which  hereafter  shall  there  happen  to  be 

St  Lawrence  c'one  or  altemP*ed  m  w'iat  manner  soever ;  and  to  inspect 
Ludlow,  all  indictments  whatsoever,  so  before  him  the  said  recorder 
taken  or  to  be  taken,  or  before  others,  late  our  justices  of 
the  peace  in  the  aforesaid  borough,  made  or  taken  and  not 
yet  determined,  and  to  make  and  continue  processes  there- 
upon against  all  and  singular  the  persons  so  indicted,  or  who 
before  the  said  recorder  hereafter  shall  happen  to  be  indicted, 
until  they  can  be  taken,  surrender  themselves,  or  be  out- 
lawed, and  to  hear  and  determine  all  and  singular  the  felo- 
nies, misdemeanors  and  offences  aforesaid,  and  all  and  sin- 
gular other  the  premises,  according  to  the  laws  and  statutes 
of  England,  as  in  the  like  case  it  has  been  accustomed  or 
ought  to  be  done  before  and  by  our  courts  of  quarter  ses- 
sions in  England,  and  the  same  offenders,  and  every  of  them, 
for  their  offences,  by  fines,  ransoms,  amerciaments,  forfei- 
tures, and  other  means,  according  to  the  laws  and  customs 
of  England,  or  form  of  the  ordinances  and  statutes  afore- 
said, it  has  been  accustomed,  or  ought  to  be  done,  to  chas- 
tise and  punish.  Provided  always  that,  if  a  case  of  difficulty 
upon  the  determination  of  any  of  the  premises  shall  happen 
to  arise  before  the  said  recorder  for  the  time  being,  then 
judgment  shall  in  nowise  be  given  thereon  before  him,  unless 
in  the  presence  of  one  of  our  justices  of  the  one  or  other 
bench,  or  of  one  of  our  justices  appointed  to  hold  the 
assizes  in  the  county  of  Salop.  And,  therefore,  we  command 
the  said  recorder  for  the  time  being,  that  to  keeping  the 
peace,  ordinances,  statutes,  and  all  and  singular  other  the 
premises,  he  diligently  apply  himself,  and  that  at  certain  days 
and  places,  which  he  shall  appoint  for  these  purposes,  into 
the  premises  he  make  inquiry,  and  all  and  singular  the  pre- 
mises hear  and  determine  and  perform  and  fulfil  them,  in 
the  aforesaid  form,  doing  therein  what  to  justice  appertains 
according  to  the  law  and  custom  of  England,  saving  unto 
us  the  amerciaments  and  other  things  to  us  thereupon 
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belonging,  and  we  command,  by  the  tenor  of  these  presents,  1839. 

the  proper  officers  of  the  aforesaid  borough,  that  at  certain  (T^/ 

days  and  places,  which  the  aforesaid  recorder  shall  make  v. 

known  to  them,  they  cause  to  come  before  him  the  said  1"^^"^^ 

recorder,  so  many  and  such  good  and  lawful  men  of  the  said  Ludlow. 
borough,  by  whom  the  truth  of  the  matter  in  the  premises 
shall  be  the  better  known  and  inquired  into.    In  witness,  &c." 

Greaves  and  Skinner,  in  support  of  the  order  of  sessions  (a). 
[Lord  Denman  C.  J.  The  charter  appears  to  be  confined  to 
criminal  matters ;  does  that  exclude  the  borough  from  civil 
jurisdiction  ?]  The  criminal  jurisdiction  given  by  the  charter 
is  nothing  more  than  the  jurisdiction  given  by  the  ordinary 
commission  of  the  peace.  Appeals  are  expressly  given  by 
statute,  the  first  instance  of  which  is  found  in  4  Hen.  7, 
c.  12,  a.  2,  The  crown  can  confer  no  jurisdiction  to  try 
appeals,  so  that  no  inference  against  the  right  of  the  borough 
to  try  the  appeal  in  question  can  be  drawn  from  the  circum- 
stance that  the  right  of  trying  appeals  is  not  conferred  by 
the  charter.  The  9  Geo.  4,  c.  40,  s.  46,  has  clearly  given 
to  the  borough  sessions  power  to  try  the  present  appeal. 
The  appeal  is  thereby  allowed  to  the  quarter  sessions  for 
the  "  county"  where  the  matter  of  appeal  shall  have  arisen, 
and  by  section  61  (the  interpretation  clause)  "  county"  is  to 
be  deemed  to  include,  among  other  things,  a  "  town  corpo- 
rate." This  appeal,  therefore,  certainly  lay  to  the  borough 
sessions  before  the  passing  of  the  5  &  6  Will.  4,  c.  76.  But 
that  act  has  not  in  any  manner  narrowed  the  jurisdiction  of 
borough  sessions.  By  section  105,  the  recorder  of  the 
borough  court  of  quarter  sessions  "  shall  have  cognizance 
of  all  crimes,  offences,  and  matters  whatsoever,  cognizable 
by  any  court  of  quarter  sessions  of  the  peace  for  counties 
in  England,  &c."  The  only  exceptions  in  this  section  are, 
that  the  recorder  shall  have  no  power  to  make  or  levy  a 
county  rate,  or  to  do  certain  other  acts  which  have  no  refer- 
ence to  the  present  question.     Full  effect  was  given  to  this 

(a)  In  Easter  term,  1839  (April  97),  before  Lord  Denman  C.  J.,  Lit- 
tledalc,  Pattcson  and  Coleridge  Js. 
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1839.        section  in  Rex  v.  The  Recorder  of  Hull  (a),  where  it  was 

^^"^^      held  that  the  recorder  might  appoint  an  inspector  of  weights 

v,  and  measures  under  5  &  6  Will.  4,  c.  63.     The  borough  of 

Inlmbitants  of  LiuHow  was  independent  of  the  jurisdiction  of  the  county 

Ludlow,     justices  before  the  passing  of  5  &  6  If  ill.  4,  c.  76,  and  by 

section  1 1 1  of  that  act  it  is  to  remain  independent. 

Smythies  contra.  The  case  cited  does  not  apply,  for 
Hull  is  a  county  in  itself.  By  comparing  sections  46  and 
54  of  9  Geo.  4,  c.  40,  inter  se,  and  with  5  Geo.  4,  c.  71,  a.  4, 
relative  to  the  maintenance  of  lunatics,  being  paupers  or 
criminals,  and  35  Geo.  3,  c.  101,  8.2,  relative  to  the  suspen- 
sion of  orders  of  removal,  it  will  be  seen  that  the  appeal 
under  9  Geo.  4  is  to  be  assimilated  to  the  appeal  against 
orders  of  removal  under  8  8c  9  Will.  4,  c.  30,  s.  6,  and  is 
made  cognizable  by  the  county  justices  only.  Rex  v.  Maul- 
den  (h)  supports  this  position,  as  the  borough  of  Bedford 
has  separate  jurisdiction;  Rex  v.  Heaven(c).  The  general 
words  of  an  interpretation  clause  cannot  impliedly  give  an 
appeal.  Interpretation  clauses  were  little  used  before  the 
middle  of  the  reign  of  Geo.  4;  all  important  matters  were 
expressed  without  their  aid  to  the  end  of  that  reign,  particu- 
larly clauses  of  appeal,  as  in  9  Geo,  4,  c.  6 1,  s.  27.  The 
appeal  has  always  been  given  to  the  county  sessions  in  every 
case  where  the  pauper's  settlement  could  come  in  question; 
and  to  apply  the  interpretation  clause  so  as  to  make  this 
case  the  only  exception  is  contrary  to  the  proviso  contained 
in  it,  that  it  shall  not  be  so  applied  as  to  cause  any  repug- 
nancy to  the  context.  The  provisions  of  4  &  5  Will.  4, 
c.  76,  s.  81,  respecting  notice  and  statement  of  grounds  of 
appeal,  will  not  be  applicable  to  this  appeal,  unless  it  is 
held  to  be  governed,  to  the  extent  now  contended  for,  by 
8  8c  9  Will.  4,  c.  30.  If  the  5  &  6  Will.  4,  c.  76,  appears  to 
extend  the  jurisdiction  of  the  borough  sessions,  yet  section 
111  preserves  the  exclusive  jurisdiction  of  county  justices. 
This  further  appears  from  1  Vict.  c.  78,  s.  31.     The  inter- 

(a)  3  N.  &  P.  595.  (r)  2  T.  R.  W2. 

(6)  2  Mann.  &  It.  146. 
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pretation  clause  in  9  Geo.  4/c.  40,  must  be  restricted  as  to        1B39. 
so  much  of  the  meaning  assigned  to  the  word  "  county"  as    -.,    queen 
would  give  the  appeal  in  this  case  to  the  borough ;  and  the  y. 

jurisdiction  over  "  all  matters  whatsoever,"  given  to  the  re-  s^Lawrbnce, 
corder  by  5  &  6  Will.  4,  c.  76,  s.  105,  must  be  restricted  to  Ludlow. 
matters  ejusdem  generis  with  those  previously  mentioned. 
The  well-known  rules  for  construing  statutes  are  all  in  favour 
of  giving  effect  to  the  particular  words  of  9  Geo.  4,  c.40,  s.46, 
and  of  other  statutes,  directing  appeals  to  be  made  to  the 
quarter  sessions  for  the  county;  William  v.  Pritchard(a), 
Vin.  Abr.  Statutes,  (E  6),  Churchill  v.  Crease  (&),  Rex  v. 
Pinney  (c),  Com.  Dig.  Parliament,  (R  25),  Paget  v.  Foley  (d)t 
and  Lyn  v.  Wyn  (e). 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — The  question  here  is,  whether  the  recorder  of  Lud- 
low had  power  to  try  an  appeal  against  an  order  made  by 
two  justices  of  the  borough,  under  the  statute  9  Geo.  4, 
c.  40,  s.  38.  The  appeal  is  given  by  the  46th  section  of 
that  act,  and  is  to  the  quarter  sessions  to  be  holden  in  the 
county,  where  the  matter  of  appeal  shall  have  arisen.  The 
6] st  section  of  the  act  provides  that  the  word  "county" 
shall  be  deemed  to  include  any  town  corporate.  Now  the 
matter  of  appeal  here  was  the  order  made  by  two  justices 
in  the  borough  of  Ludlow,  therefore  reading  the  word 
"  county"  as  "  town  corporate,"  it  seems  that  the  appeal  is 
given  to  the  borough  sessions.  But  whether  this  would  or 
wonld  not  have  been  the  case  if  the  old  corporation  had 
continued,  we  have  no  doubt  that  it  is  so,  as  the  law  now 
stands.  The  powers  of  the  recorder,  as  a  court  of  quarter 
sessions,  are  created  by  the  105th  section  of  the  5  &  6 
Will.  4,  c.  76,  and  give  him  cognizance  of  "  all  matters  what- 

(a)  4  T.  R.  2.  (<*)  *  Bing,  N.  C.  679. 

(b)  5  Bing.  177.  \c)  O.  Bridg.  127. 
(r)  2B.&C.  322. 
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1839.        soever,  cognizable  by  any  court  of  quarter  sessions  of  the 

-^X^      peace  for  the  counties  in  England,"  among  which  unques~ 

z.  tionably  the  present  matter  is  one.     The  recent  grant  of  his 

Si.La whence,  jate  raaje8ty  cannot  make  any  difference,  for  it  does  not  limit 

or  confine  the  operation  of  the  statute  5  &  6  Will.  4,  c.  76, 

indeed  all  the  words  in  that  grant  relating  to  the  duties  of 

the  recorder  seem  to  be  mere  surplusage.    The  order  of 

sessions  must  be  confirmed. 

Order  of  Sessions  confirmed. 


Wednetday,  EMPSON  V.  GRIFFIN. 

Nov.  9.1th. 

Where  the  At  the  trial  of  this  cause  before  Park  J.  at  the  Warwick- 
trial  applied      sh*1*6  spring  assizes,  1838,  evidence  was  given  applicable 

generally  to  a  t0  tne  fiftn  COunt  (among  others)  of  a  declaration  consisting 
declaration  .  .     . 

containing  a     of  several  counts,  and  a  verdict  was  found  for  the  plaintiff 

b^dcounta       genera,,y>  with  l5L  images. 

and  the  jury  Ha/guy,  in  the  following  term,  obtained  a  rule  nisi  to 
MneratwXo,  arrcst  lne  judgment,  on  the  ground  that,  the  fifth  count 
the  Court  set  being  bad,  a  verdict  for  general  damages  on  all  die  counts 
judge's  order    could  not  be  sustained.     A  few  days  afterwards  Park  J., 

to  amend  the   on  tne  appiiCation  of  the  plaintiff,  but  without  the  defend* 

posteabycon-  rr  r 

fining  the  ver-  ant's  consent,  made  an  order  that  the  verdict  should  be  en- 

^oVcou^t,      tered  for  the  P,ainliff  on  the  fir8t  count>  and  for  the  defend- 

and  also  ant  on  all  the  other  counts. 

venire  de  novo      Mellor,  iu  the  same  term,  obtained  a  rule  nisi  for  setting 

on  motion  to    asye  the  aDOVe  order. 

arrest  the 

judgment.  Both  rules  came  on  for  argument  together  (a). 

/     U*^l 0$  .  Gonlburn  Serjt,  Humfrey  and  S.  Hughes  shewed  cause (6). 

r      "C\~/  '  y  •  (a)  Before  Lord  Denman  C.  J.,  upon  the  counsel  for  the  plaintiff 

/  Littledaley  Patteson,  and  Williams  to    support  the    count,  were    of 

Js.,  at  the  sittings  in  banc  after  opinion  that  it  was  clearly  bad ; 

last  Trinity  term  (June  17th).  but  it  is   unnecessary  to  notice 

(b)   With  respect  to   the  fifth  this  point, 
count,  the  Court,  without  calling 


Empson 
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The  Court  will  not  arrest  the  judgment  after  the  amendment         1839. 
made  under  the  judge's  order :  Tidd,  QQ5  (cr).     And  as  the 
rule  is  in  arrest  of  judgment,  the  Court  will  not  award  a       **"V 
venire  de  novo.  Griffin. 

With  regard  to  the  judge's  order,  the  Court  will  not 
interfere  to  control  his  discretion,  which  has  been  properly 
eiercised :  Williams  v.  Breedon{b)  and  Henley  v.  The  Cor- 
poration of  Lyme(c).  [ Patteson  J.  Where  general  damages 
are  given,  I  cannot  understand  what  right  the  Court  can 
have  to  amend  the  postea,  if  any  evidence  has  been  given 
applicable  to  a  bad  count.  1  always  doubted  the  authority 
of  Williams  v.  Breedon  (&).] 

Balguy  and  Mellor,  contrsk,  relied  on  Day  v.  Robin- 
son (d),  Leach  v.  Thomas  (e),  and  Tidd,  932  (a),  as  shewing 
that  the  Court  had  power  to  award  a  venire  de  novo.  To 
shew  that  the  judge  had  no  power  to  make  the  order,  they 
cited  Spencer  v.  Goter  (f)  and  Eddowes  v.  Hopkins  (g). 
[Lord  Denman  C.J.  referred  to  Reg.  v*Verrier(h),  recently 
tried  before  his  lordship.] 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court.— In  this  case  we  are  of  opinion  that  the  order  for 
confining  the  verdict  to  the  first  count  was  wrong,  inasmuch 
as  evidence  was  given  at  the  trial  applicable  to  the  fifth 
count  as  well  as  to  the  first,  and,  the  damages  being  general, 
it  cannot  be  known  what  amount  of  them  the  jury  meant  to 
ascribe  to  each.     That  order  must  therefore  be  set  aside. 

The  fifth  coufit  is  clearly  bad,  and,  according  to  the 
older  decisions,  judgment  ought  to  be  arrested ;  but  in  the 
late  case  of  Leach  v.  TJiomas  (e)  the  Court  of  Exchequer, 
following  the  rale  adopted  by  courts  of  error  in  Angle  v. 

(a)  9th  edit.  (/)  1  H.  BI.  78. 

(*)  1  B.  &  P.  329.  (g)  1  Doug.  376. 

(c)  6  Bing.  100.  (A)  See  the  case,  Trin.T.  1840, 

(<i)  1  A.  &  E.  564.  4P.*D 

(e)  2  M.  &  W.  427. 

M  9 
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1839.  Alexander  (a)  and  Day  v.  Robinson  (6),  held  that  under 
such  circumstances  a  venire  de  uovo  ought  to  be  awarded. 
Such  must  be  the  rule  in  the  present  instance. 

Rule  absolute  for  setting  the  order  aside, 
and  venire  de  novo  awarded. 

(a)  ?  Bing.  119.  (6)  1  A.  &  E.  554. 


IN  THE  EXCHEQUER  CHAMBER, 

BEFORE 

Tin dal  C.  J. 

VAUGHAN  J.  GURNEY  B. 

Parke  B.  Erskine  J. 

BOSANQUET  J.  MAULE  B. 

The  Lancaster  Canal  Company  v.Parnaby 

Monday,  and  others. 

December  2nd. 

An  act  of  par-  ERROR  from  the  Queen's  Bench  (c).  The  declaration 
liament  con-    8tated  that  by  32  Qe0m  3    Cm  ]Q\    intituled,  "  An  Act  for 

stituted  a  .... 

Company  for    making  and  maintaining  a  navigable  Canal  from   Kirkby 

Sakfn^nd  °f  Kendal,  in  the  county  of  Westmoreland,  to  West  Houghton, 

maintaining  a  jn  the  county  palatine  of  Lancaster,  and  also  a  navigable 

iiaU^Thicli  all   Branch  from  the  said  intended  Canal  at  or  near  Berwick  to 

persons  were  or  near  War  ton  Cragg,  and  also  another  navigable  Branch 
to  be  allowed  " 

menTof  ce£Y"       M  Sce  Parnab  v-  The  l*ncutler  Canal  Company,  8  N.  &  P.  523. 
tain  tolls. 

The  act  also  provided,  in  case  of  obstruction  by  any  sunken  vessel,  the  owners  of  which 
should  not  weigh  it  up  without  loss  of  time,  that  it  should  be  lawful  for  the  Company 
to  do  so,  and  to  keep  the  same  till  payment  made  of  the  expenses  of  so  doing: — Held, 
that  the  act  did  not  make  it  compulsory  upon  the  Company,  after  notice,  so  to  weigh 
up  a  sunken  vessel,  but  that,  as  the  Company  had  made  the  canal  for  their  profit,  and 
opened  it  to  the  public  upon  payment  of  rolls,  a  duty  was  imposed  on  them,  at  common 
law,  to  take  reasonable  enre  to  prevent  danger  to  the  navigation,  and  that  therefore  they 
were  liable  in  case  for  neither  weighing  up  nor  giving  notice  of  a  sunken  vessel,  which 
damaged  a  boat  navigating  their  canal. 

Such  a  common  law  duty  need  not  be  expressly  alleged  in  the  declaration,  it  is  suffi- 
cient to  allege  facts  from  which  the  duty  can  be  necessarily  implied. 
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from,  at  or  near  Gale  Moss,  by  Chorley,  to  or  near  Dux- 
bury,  in  the  said  county  palatine  of  Lancaster/'  it  was  en- 
acted that  certain  persons  should  be  united  into  a  Company 
for  the  carrying  on,  completing  and  maintaining  the  said 
intended  navigable  canal  and  branches,  passable  for  boats, 
&c,  and  that  it  should  be  lawful  for  the  Company  at  all 
times  to  demand  and  take  the  rates  and  duties  in  that  behalf 
mentioned,  and  that  all  persons  should  have  liberty  to  navi- 
gate upon  the  said  canal,  Sec.  upon  payment  of  such  rates 
and  duties  as  should  be  demanded  by  the  Company.  And 
it  was  also  enacted  (a),  that  if  any  boat  or  vessel  should  be 
placed  or  lie  abreast  or  athwart,  iti  any  part  of  the  said  canal, 
not  being  moored  at  both  ends,  or  if  any  person  or  persons 
navigating  any  boat  or  vessel  should  wilfully  obstruct  the 
navigation  of  the  said  canal  by  means  of  such  boat  or  vessel, 
and  the  person  having  the  care  of  such  boat  or  vessel  should 
not  immediately,  upon  request  made,  moor  the  same  at  both 
ends,  or  remove,  stop  or  effectually  secure  the  same,  as  the 
case  should  require,  every  person  so  offending  should,  for 
every  such  offence,  forfeit  a  sum  not  exceeding  10s.  nor  less 
than  5s.,  and  also  a  like  sum  for  every  hour  such  neglect  or 
obstruction  should  continue;  and  that  it  should  be  lawful 
for  the  agents  or  servants  of  the  said  Company  to  cause  any 
such  boat  or  vessel  to  be  unloaded,  if  necessary,  and  to  be 
removed,  in  such  manner  as  should  be  proper  for  preventing 
such  obstruction  in  the  navigation,  and  to  seize  and  detain 
such  boat  or  other  vessel,  and  the  loading  thereof,  or  any 
part  of  such  loading,  until  the  charges  occasioned  by  such 
unloading  and  removal  were  paid,  and  that  if  any  boat  or 
vessel  should  be  sunk  in  the  said  canal,  and  the  owner  or 
owners,  or  person  or  persons  having  the  care  of  such  boat 
or  vessel,  should  not,  without  loss  of  time,  weigh  or  draw 
up  the  same,  it  should  be  lawful  for  the  agents  or  servants 
of  the  said  Company  to  cause  such  boat  or  vessel  to  be 
weighed  or  drawn  up,  and  to  detain  and  keep  the  same  till 
payment  were  made  of  all  the  expenses  thereby  necessarily 

occasioned, 

(a)  By  wet,  tic. 
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1859.  The  declaration  then  stated  that  die  canal  had  been  made 

V^/W      under  the  provision!  of  the  said  act,  and  that  the  Company 

CUmal  Com-  were  used  to  take  rates  and  duties  in  respect  of  the  passing  of 

PAMY  boats  along  the  canal ;  that  the  plaintiffs,  at  the  time  when, 
Parvabv  &c.  were  the  owners  of  a  fly-boat  wherewith  they  had  been 
811  °  arB*  accustomed  to  pass  along  the  canal  (a),  paying  to  the  Com- 
pany such  rates  and  duties  in  that  behalf  as  were  required  by 
the  Company,  &c.;  that  on  &c.  at  &c.  a  certain  boat  sank 
in  the  said  canal,  so  that  boats  and  vessels  passing  in  the  day- 
time could  with  difficulty  avoid  or  pass  such  obstruction,  and 
boats  passing  at  night,  and  in  the  dark,  would  be  in  great 
danger  of  running  foul  of  and  striking  against  the  same,  and 
neither  the  owner  or  owners,  nor  person  or  persons  having 
the  care  of  the  said  boat,  so  sunk  as  aforesaid,  did  or  would, 
without  loss  of  time,  weigh  or  draw  up  the  same,  or  remove 
the  obstruction,  but  wholly  neglected  or  omitted  so  to  do, 
of  all  which  premises  the  said  Company,  long  before  the 
happening  of  the  accident  and  accruing  of  the  damage  here- 
inafter mentioned,  had  notice;  whereupon  it  then  became 
and  was  the  duty  of  the  Company,  by  their  agents  and  ser- 
vants in  that  behalf,  within  a  reasonable  time  after  such 
notice  as  aforesaid,  to  cause  the  boat,  so  sunk  as  aforesaid,  to 
be  weighed  or  drawn  up,  and  the  obstruction  to  be  removed ; 
yet  the  Company,  not  regarding  the  said  act  of  parliament, 
nor  their  duty  in  the  premises,  did  not  nor  would,  within 
such  reasonable  time  as  aforesaid,  cause  the  boat,  so  sunk 
as  aforesaid,  to  be  removed,  nor  did  nor  would  cause  any 
light,  or  other  signal,  to  be  set  up,  or  notice  to  be  given,  so 
as  to  warn  persons  steering  or  guiding  boats  or  vessels  in 
that  direction  of  the  said  obstruction,  by  means  whereof, 
and  by  and  through  the  neglect  and  default  of  the  Company, 
their  servants  and  agents  in  that  behalf,  and  without  any 
default  on  the  part  of  the  plaintiffs,  or  their  servants  in  that 
behalf,  the  fly- boat  of  the  plaintiffs,  lawfully  and  right- 
fully passing  in  and  along  the  said  canal,  and  the  persons 

(a)  The  copy  of  the  declaration,  that  the  fly-boat,  at  the  time  tvhen 
from  which  the  text  is  taken,  did  &c.  was  actually  navigating  the 
not  here  introduce  any  allegation      canal. 
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attending  on  and  on  board  of  the  said  fly- boat,  and  having        1839. 
the  direction  thereof,  and  being  the  servants  of  the  plaintiffs    _     CASTBr 
in  that  behalf,  being  unable  to  see  the  obstruction,  after-   Canal  Con- 
wards,  to  wit,  &c.  in  the  night  ran  foul  of  and  struck  against        P*"Y 
the  end  of  the  said  boat  so  sunk  as  aforesaid,  and  by  means      Parnaby 
thereof  the  fly-boat  became  and  was  damaged,  &c. 

Plea:  not  guilty,  and  issue  thereon. 

The  grounds  of  error  stated  by  the  plaintiffs  in  error 
were,  that  it  is  not  stated  in  the  declaration  that  the  boat 
was  accidentally  or  unavoidably  sunk;  that  no  duty  is  ex- 
pressly alleged  by  the  declaration  in  the  Company ;  that  no 
duty  by  law  lay  upon  the  Company  to  raise  vessels  sunk  in 
their  canal,  but  that  the  duty  lay  in  the  owners  or  persous 
having  the  care  and  management  of  the  same  to  raise  them, 
whether  the  same  were  accidentally  and  unavoidably,  or 
through  negligence,  or  wilfully  sunk;  but  though  the  Com- 
pany might,  under  the  powers  of  their  act,  themselves  have 
raised  the  boat,  yet  that  the  omission  to  do  so  did  not  render 
them  liable  to  an  action,  that  the  plaintiffs  in  the  action 
might  have  sued  and  recovered  against  the  owner  of  the 
boat;  that  no  liability  at  common  law  lies  upon  the  owners 
of  a  navigation  for  injuries  occasioned  by  the  neglect  or 
wilful  misconduct  of  persons  navigating,  over  whom  they 
have  no  coutroul;  that  the  declaration  alleges  no  such  com- 
mon law  liability,  and  that  it  does  not  allege  or  shew  forth 
any  statutory  liability  which  renders  them  liable  to  the 
damages  laid  in  the  declaration. 

The  points  stated  for  the  defendants  in  error  were,  that  it 
was  the  general  duty  of  the  Company,  after  having  made  their 
canal,  under  the  authority  of  an  act  of  parliament,  to  main- 
tain and  keep  the  same  open  and  passable  for  the  use  of  the 
public,  which  general  duty  is  evident  from  the  acts  of  par- 
liament, under  the  authority  of  which  the  canal  was  made; 
but  that  as  long  as  they  undertook  to  keep  the  canal  open 
for  public  use,  and  induced  the  public  to  use  it,  receiving 
therefore  tolls  and  profits  for  their  own  benefit,  they  were 
especially  bound,  after  notice  of  an  obstruction,  which  pre- 
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1839.        vented  the  public  from  having  the  free  use  of  the  canal,  and 

v-*v***/      which  they  were  fully  empowered  to  remove,  to  cause  such 
Lancaster  ,   .  ...  ■ 

Canal  Com*  obstruction  to  be  removed  in  a  reasonable  time!  or  to  take 

PAWY        reasonable  precautions  to  prevent  the  public  from  sustain- 

Parnahy     ing  damage  from  it,  which  duty  is  sufficiently  stated  in  the 

aud  others.    jec]aratjoll>  anc|  tnat  tne  breach  of  it  having  been  the  cause 

of  a  particular  loss  to  the  defendants  in  error,  entitles  them 

to  maintain  their  action  for  such  loss. 


Z.  Peel,  for  the  plaintiffs  in  error  (a).  The  question  is, 
whether  the  duty,  alleged  in  the  declaration,  of  removing 
the  sunken  vessel,  is  cast  upon  the  Company,  either  ex- 
pressly by  the  provisions  of  the  Company's  act,  or  impliedly 
by  the  common  law,  in  tespect  of  the  relation  of  the  Com- 
pany to  the  public.  The  words  in  section  1 10  of  the  act, 
that  "  it  shall  be  lawful,"  are  merely  permissive.  In  the 
cases  cited  in  2  Dwarris,  712,  "  shall  and  may"  were  held 
to  bear  an  imperative  sense,  in  order  to  avoid  some  great 
injustice  or  absurdity  that  would  have  otherwise  ensued. 
But  those  cases  merely  affirm  that  the  word  "  shall"  is  not 
to  be  weakened  by  its  juxta  position  to  a  word  of  less  power, 
as  "may;"  and  the  words  " shall  be  lawful"  are  not  more 
stringent  than  "  may "  by  itself.  [Bosanqaet  J.  Attmtt 
v.  Inglis(b)  does  not  appear  to  have  been  cited  in  the 
Court  below.]  This  statute  in  sections  94,  95>  96  and  97, 
uses  unequivocal  words  of  command,  and  disobedience  to 
the  two  last-mentioned  sections  renders  the  Company  liable 
to  indictment.  It  is  to  be  inferred,  therefore,  that  the  legis- 
lature, in  section  110,  advisedly  made  use  of  the  permissive 
language  to  which  it  is  sought  to  give  a  compulsory  sense; 
and  it  may  be  important  to  observe,  that  certain  specified 
defaults  on  the  part  of  the  Company  are  expressly  subjected 
to  indictment,  but  no  such  penalty  is  imposed  on  the  omis- 
sion to  remove  the  obstructions  caused  by  a  sunken  vessel. 
The  power  to  remove  a  sunken  vessel  is  no  more  than  the 
Company  would  have  had  without  section  1 10,  for  the  canal 

(a)  The  case  was  argued  on  the  18th  June,  1839.    (6)  IS  East,  626* 
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is  a  highway,  and  an  obstruction  in  it  might  be  removed  by         1839. 
any  one,  but  the  sanction  of  the  legislature  was  necessary    ,W*V*W' 

Lancaster 

to  give  the  Company  power  to  detain  the  vessel  for  the  costs   Canal  Com- 
of  weighing  it  up.  PANY 

If,  then,  the  duty  with  which   the  Company  are   now     Parnaby 
charged,  of  doing  that  which  any  other  person  might  do  at  ot  ers# 

common  law,  is  not  expressly  imposed  by  statute,  such  duty 
can  only  arise  out  of  the  relation  subsisting  between  the 
Company  and  the  public.  A  company  do  not,  by  applying 
to  the  legislature  for  certain  powers,  undertake  to  exercise 
those  powers  if  granted,  and  to  do  every  thing  that  they  may 
be  permitted  to  do.  Such  a  company  may,  at  discretion, 
either  not  enter  upon  the  undertaking  sanctioned  by  the 
legislature,  or  abandon  it  before  completion.  In  Thicknesse 
v.  The  Lancaster  Canal  Company  (a)  the  converse  question 
was  discussed,  whether  this  Company  could  be  allowed  to 
resume  works  which  they  had  for  a  long  period  ceased  to 
prosecute ;  but  if  by  any  rule  of  law  tbey  were  bound  to 
complete  works  once  undertaken,  the  question  could  not 
have  arisen.  In  Lee  v.  Milner  (Jb)  a  question  was  raised 
whether  a  similar  Company  could  exercise  the  powers  given 
them  of  taking  land  without  completing  the  works  under- 
taken by  them.  In  that  case,  aud  in  all  the  cases  cited  on 
its  discussion,  the  question  was  whether  the  Company  could 
do  certain  acts  unless  they  performed  their  compact  in  full. 
Here  the  question  is,  whether  the  Company  are  liable  for 
an  omission.  If  they  are  not  criminally  liable,  they  cannot 
be  liable  in  damages  to  an  individual,  unless  on  the  footing 
that  they  have  entered  into  a  contract  with  him.  The 
Company  had  no  power  to  enter  and  search  the  vessel,  nor 
bad  they  any  means  of  guarding  against  the  accident  for 
which  they  are  to  be  made  liable ;  and,  even  if  it  be  con- 
ceded that  they  might  be  indicted  for  not  completing  the 
canal,  it  does  not  follow  that  they  are  liable  for  this  acci- 
dent.    It  is  true  that  the  Company  are  entitled  to  take  tolls 

(a)  4  M,  &  W.  472.  *  (b)  2  M.  &  W.  824, 


and  others. 
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1839.        from  persons  using  the  canal;  but  no  distinction  as  to  the 

vj^v-^j-      pregeat  questioo  can  be  made  between  their  situation  and 
Lancaster 
Ca*al  Com-  that  of  trustees  without  profit*    The  distinction  is,  indeed, 

Pyinr  relied  upon  in  the  judgment  of  the  Court  below,  in  com- 
Pakhaby  mentiog  on  Harris  v.  Baker  (a);  but  k  is  an  unsound  dis- 
tinction, as  appears  from  some  of  the  very  cases  relied  on 
bj  the  defendants  in  error :  Bird  v.  Jonct  (A)  and  Leader  v. 
Moxton(c)9  the  ground  of  which  decision  is  explained  by 
Boyley  J.  in  Bouito*  v.  Crowthcr  (d).  Assuming  generally 
that  the  Company  may  be  indicted  for  not  keeping  the  canal 
navigable,  it  does  not  follow  that  they  may  be  indicted  for 
not  removing  an  obstruction  caused  by  others.  Both  the 
1 10th  section  and  the  declaration  founded  on  it  are  quite 
general.  Would  the  Company  be  liable  if  the  vessel  had 
been  sunk  by  tempest,  or  by  the  wilful  act  of  a  wrong-doer? 
If  they  are  bound  at  all  events  to  keep  the  canal  clear,  it  is 
immaterial  whether  they  were  aware  of  the  obstruction  or 
not,  or  in  what  mamier  it  has  been  occasioned.  On  an  in- 
dictment for  not  repairing  a  road,  it  is  not  necessary  to 
shew  that  the  party  liable  was  aware  of  the  non-repair;  nor 
could  a  party  liable  to  repair  a  road  be  indicted  for  the  con- 
sequences arising  from  the  wilful  obstruction  or  encroach- 
ment of  a  stranger.  The  vessel  sunk  was  not  under  the 
Company's  control ;  and,  for  the  purpose  of  this  argument, 
it  may  be  assumed  that  the  vessel  was  wilfully  sunk  by 
some  person  unconnected  with  the  Company.  Such  person 
might  be  indicted  as  a  wrong-doer,  and,  if  he  might  be 
indicted,  he  might  be  sued :  if,  then,  he  might  be  sued,  there 
cannot  be  a  concurrent  liability  to  an  action  for  the  same 
matter,  and  the  Company  are  sued  improperly.  [Bosan- 
quet  J.  The  Company  had  notice  of  the  obstruction.] 
That  will  not  vary  the  case,  unless  it  was  the  duty  of  the 
Company  to  remove  the  obstruction :  the  notice  cannot  cre- 
ate a  liability.     If  the  Company  be  liable,  they  will  be 

(a)  4  Mau.  &  S.  27.  (c)  3  Wils.  461. 

(b)  5  B.  &  Aid.  837;  S.  C.  1  (d)  2  B.  &  C.  703;  &C.  4  D. 
D.  &  R.  497.                                      &  R.  195. 
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made,  in  effect,  insurers  against  accidents.     The  Company         1839. 
are  charged  with  a  duty  arising  upon  the  statute ;  but  the      *^ 
judgment  of  the  Court  below  is  founded  upon  reasons  inde-  Canal  Con- 
pendent  of  the  statute.    In  the  cases  which  will  be  relied        P*"Y 
upon  for  the  defendants  in  error,  the  act  complained  of  was      Pawmby 
done  by  the  parties  charged,  either  mediately  or  imme- 
diately.   In  this  case  the  cause  of  damage  is  wholly  attri- 
butable to  a  third  party,  over  whom  the  Company  bad  no 
control. 

Alexander,  contri.  The  Company  are  liable  at  common 
law  as  well  as  under  the  statute.  The  public,  on  paying 
toll,  have  a  right  to  use  the  canal,  and  the  Company  there- 
fore are  bound  at  common  law  to  keep  the  course  of  navi- 
gation clear  of  obstruction.  Whether  the  Company  are 
indictable  or  not,  an  action  will  lie  against  them,  as  in 
Wilkes  v.  The  Hungerford  Market  Company  (a).  In  Har- 
ri$  v.  Baker  (A)  the  parties  sought  to  be  charged  were  pub- 
lic officers,  deriving  no  benefit  from  the  undertaking  in 
which  they  were  employed.  Here  the  Company  are  clothed 
with  certain  powers  for  their  own  immediate  benefit,  and  in 
consideration  thereof  they  undertake  that  the  canal  shall  be 
safe  for  navigation.  Thence  arises  their  duty  alleged  in  the 
declaration  ;  and,  although  the  declaration  might  be  bad  on 
special  demurrer,  it  is  good  after  verdict. 

He  then  cited  Leader  v.  Moxton(c),  Weld  v.  The  Oat 
Light  Company  (d),  Rose  v.  Miles  (e),  Rex  v.  Tht  Severn 
and  Wye  Railway  Company  (/),  and  Cane  v.  Chapman(g). 
He  also  cited  9  Dwarris  on  Stat  71*4,  Blakeman  v.  The 
Glamorganshire  Canal  Navigation  (A),  Scales  v.  Pick- 
ering (t),  The  Proprietors  of  the  Stourbridge  Canal  v. 
WhuUy(k)f  and  Allnutt  v.  Inglis(l),  to  shew  that   the 

(a)  2^ing.  N.  C.  281.  (g)  5  A.  &  E.  647 ;  5.  C.  t  N. 

(*)  4  Man.  fc  S.  27.  &  P.  104. 
(c)  3  Wils.  461.  (A)  1  Mvine  &  K.  154>  162. 

((f)  1  Stark.  R.  189.  (i)  4  Bing.  448. 

'    (e)  4  Mao.  &  S.  101.  (&)  2  B.  &  Ad.  792. 

(/)  2  B.  &  Aid.  646.  (0  12  East,  526. 


170  CASE  IS  THE  EXCHEQUER  CHAMBER, 

1839.         Company  were  properly  charged  on  the  1 10th  section  of 
the  act. 


Lancaster 
Canal  Com- 
pany 

v. 


L.  Peel,  in  reply.  The  verdict  can  have  no  effect  upon 
Parbaby  the  allegation  of  duty.  If  therefore  the  declaration  does 
not  sufficiently  allege  the  duty,  no  aid  can  be  derived  from 
the  facts  found :  1  Wms.  Sound.  228.  The  verdict  can  only 
cure  an  imperfect  statement  of  facts.  A  traverse  of  the 
duty  laid  would  have  been  bad  on  demurrer:  Trower  v. 
Chadwick  (a).  Unless  the  allegations  in  the  breach  can  be 
called  in  to  extend  the  allegation  of  duty,  no  judgment  can 
be  given  on  this  declaration.  It  is  not  alleged  that  the 
Company  had  the  means  of  removing  the  obstruction  or  of 
giving  notice  of  it. 

Cur.  adv.  vult. 

Tindal  C.  J.  now  delivered  the  jndgment  of  the  Court. 
— The  question  raised  by  the  writ  of  error  in  this  case, 
after  a  verdict  on  a  plea  of  not  guilty,  was  whether  the  decla- 
ration disclosed  a  cause  of  action  against  the  Canal  Com- 
pany. It  recited  several  clauses  of  the  S2  Geo.  3,  by  which 
the  Company  were  empowered  to  make  and  maintain  a  canal, 
navigable  by  the  public  with  boats  and  vessels,  on  payment 
of  tolls.  One  of  those  clauses  enacted  that  it  should  be 
lawful  for  the  agents  or  servants  of  the  Company,  if  any 
boat  should  be  sunk  in  the  canal,  and  the  owners  should 
not  weigh  or  draw  it  up,  to  cause  it  to  be  weighed  or  drawn 
up,  and  to  detain  it  till  the  payment  of  expenses.  The  de- 
claration then  proceeded  to  state  that  the  canal  was  formed 
and  completed,  and  that  the  Company  received  tolls ;  that 
the  plaintiffs  were  navigating  the  canal  with  a  fly  boat ;  that 
a  boat  was  sunk  in  it,  and  obstructed  the  navigation,  so  that 
boats  could  pass  with  difficulty  in  the  day,  and  at  night 
were  in  great  danger  of  striking  against  the  sunken  boat ; 
that  the  owners  of  the  boat  did  not  weigh  or  draw  it  up,  of 
which  the  Company  had  notice,  whereupon  it  was  the  duty 

(«)  3  Bing.  N.  C,  834, 
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of  the  Company,  within  a  reasonable  time  after  such  notice, 

to  cause  the  boat  to  be  weighed  or  drawn  up,  and  the  ob-     , 

.  Lancaster 

struction  to  be  removed ;  and  the  breach  assigned  is,  that  Canal  Com- 

the  Company  did  not,  within  such  reasonable  time  as  afore-         PAKY 
said,  cause  the  boat  to  be  raised  or  drawn  up,  nor  the  ob-      Pakvaby 
struction  removed,  nor  did  nor  would  cause  a  light  or  other    an   ot  iers' 
signal  to  be  set  up  or  placed,  or  notice  to  be  given,  so  as  to 
warn  persons  steering  or  guiding  boats  in  that  directiou  of 
the  said  obstruction,  by  means  of  which  and  by  and  through 
the  neglect  and  default  of  the  Company  in  that  behalf,  and 
without  any  default  in  the  plaintiffs,  the  fly  boat  of  the 
plaintiffs  being  rightfully  passing  along  the  canal,  and  the 
persons  on  board  of  it  being  unable  to  see  the  obstruction, 
in  the  night  ran  foul  of  and  struck  against  the  boat  which 
was  so  sunk,  and  by  reason  whereof  the  fly  boat,  with  the 
goods  on  board,  was  damaged.    The  principal  objection  in 
this  case  was,  that  the  clause  recited  in  the  declaration,  and 
which  is  therein  stated  to  have  cast  a  duty  on  the  Company 
-^iQ_jfimoye  the  obstruction  causecTby  A  e^  sunk  en  boat,  was 
not  obligatory,  but  was  an  enabling  or  a  permissive  clause 
only;  and  we  are  all  of  that  opinion.     Neither  the  clause 
recited,  nor  any  thing  in  the  act  of  parliament  contained,     / 
imposes  such  a  duty  on  the  defendants  below ;  ancTtKe  alle- 
gation in  the  declaration  as  to  the  duty  of  the  Company 
seems  to  have  beeu  founded  on  a  mistake  as  to  the  true 
meaning  and  effect  of  that  clause.     But,  admitting  this  to 
be  so,  the  question  then  arises  whether,  upon  the  facts 
stated  in  the  declaration,  another  duty  of  a  different  kind 
was  not  imposed  by  the  common  law  upon  this  Company, 
and  whether  a  sufficient  breach  of  that  duty  is  not  alleged. 
It  is  clear  that  the  statement  of  the  duty  in  the  declaration!  /  fl }fZ+^Cl 
is  an  inference  of  law  from  the  facts,  and  need  not  be  stated! 
at  all,  or  if  improperly  stated,  may  be  altogether  rejected.] 
Omitting  therefore,  as  it  appears  to  us,  the^  improper  and 
unfounded  statement  of  duty  in  the  declaration,  the  facts 
stated  in  the  inducement  shew  that  the  Company  made  the 
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1899.        canal  for  their  profit,  and  opened  it  to  the  public  upon  the 
Wlv^/      payment  of  tolls  to  the  Company ;  and  the  common  law  in 
%      CavalComV  Mi^h   a  case  imposes  a  duty  upon  the   proprietors,  not 
fa  ay    /  perhaps  to  repair  the  canal,  or  absolutely  to  free  it  from 
y     Pabvaby     obstructions,  but  to  take  reasonable  care,  so  long  as  they 
<*»«»•    jKeep  ft  0pen  for  ||,c  pyblic  use  of  all  who  choose  to  navi- 
gate it,  that  they  may  navigate  without  danger  to  their  lives 
or  property.      We  concur  with    the   Court  of   Queen's 
I   Bench  {a)  in  thinking;  that  a  duty  of  this  nature  isjmposed 
\  upon  the  Company,  and  that  they  are  responsible  for  the 
J  breachof  it,  upon  a  aimflarjmnciple  to  tSat  whicTTmakes 
I  a  shopkeeper,  who  invites  the_public  to  his  shop,  liable  for 
*  Tiegtect,  on  leaving  a  trap  door  open  without  any  protection, 
~by~which  his  customers  suffer  injury.    The  declaration,  it 
is  true,  contains  no  averment  of  such  a  duty,  which  it  need 
not  do,  nor  any  allegation  in  express  terms  of  the  breach  of 
such  duty:  but  the  question  still  is,  whether  the  facts  al- 
leged do  not  necessarily  imply  that  there  was  a  breach  of 
that  duty.     We  have  felt  some  doubt  upon  this  point,  but 
we  think,  on  consideration,  that,  in  substance,  such  breach 
of  duty  is  sufficiently  assigned. 

It  is  averred  that  the  Company  had  notice  of  the  obstruc- 
tion by  the  sunken  boat ;  that  they  did  not,  within  such  a 
reasonable  time  as  aforesaid  (that  is,  within  a  reasonable 
time  after  such  notice),  either  weigh  up  the  boat  or  remove 
the  obstruction  in  any  other  way ;  or  do  that  (which  in  the 
event  of  their  choosing  to  do  neither  of  those  things  they 
certainly  ought,  if  they  had  used  reasonable  care  to  prevent 
accidents,  to  have  done)  namely,  either  place  a  signal  or  give 
some  notice  to  those  who  were  navigating  in  that  part  of 
the  canal.  The  allegation  that  they  neither  removed  the 
obstruction  nor  gave  actual  or  constructive  notice  of  it, 
amounts  to  an  allegation  of  a  breach  of  their  common  law 
duty  to  take  reasonable  care  to  prevent  mischief  by  the  ob- 
struction ;  and  the  allegation  that  they  did  not  do  so  within 

(a)  3  N.  &  P.  530. 
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a  reasonable  time  after  notice,  is  equivalent  to  a  statement 

that  a  reasonable  time  had  elapsed  to  have  enabled  them  to 

have  either  removed  the  obstruction,  or  given  such  notice    (Jan al  Com 

of  it.     On  this  ground  we  think  that  there  is  a  good  breach         FA*Y 

of  a  common  law  duty,  and  that  the  declaration  may  be      Parnaby 

supported ;  and  consequently  that  the  defendants  in  error 

are  entitled  to  our  judgment* 

Judgmeut  affirmed. 


1839. 
Lancaster 


MEMORANDA. 


In  this  term  Mr.  Baron  Maule  resigned  his  seat  in  the 
Court  of  Exchequer,  and  was  appointed  a  Justice  of  the 
Court  of  Common  Pleas,  in  the  place  of  the  late  Mr.  Justice 
Vaughan,  who  died  in  Trinity  vacation  last. 

Sir  Robert  Moumey  Rolfe,  her  Majesty's  Solicitor-Gene- 
ral, was  in  the  same  term  appointed  a  Baron  of  the  Court 
of  Exchequer,  in  the  place  of  Mr.  Baron  Maule,  having 
previously  been  called  to  the  degree  of  the  coif,  and  given 
rings  with  the  motto  *  Suaviter  etfortiler" 

In  the  vacation  of  this  term  Thos.  Wilde,  Esq.,  Queen's 
Serjeant,  was  appointed  Solicitor-General,  in  the  place  of 
Sir  R.  M.  Rolfe. 


END  OF  MICHAELMAS  TERM  AND  VACATION. 


HILARY  TERM, 

IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  VICTORIA.  1840. 


The  Judges  in  Banc  this  Term  were, 
Lord  Den  man  C.J.  Williams  J. 

LlTTLEDALE  J*  COLERIDGE  J. 


In  the  Bail  Court, 
Patteson  J. 


Tuttday,         The  Queen  v.  The  Leeds  and  Liverpool  Canal 
January  14/A.  Company 

Where  a  canal 

2S52d  b"  CRESSWELL,  in  Trinity  term  last,  had  obtained  a  rule 
an  act  to  pur-  calling  upon  the  defendants  to  shew  cause  why  a  writ  of 
necessary  for    mandamus  should  not  issue,  directed  to  them,  commanding 

the  navigation,  them  to  enrol  with  the  clerk  of  the  peace  of  the  county  of 

and  were  re- 

quired  to  enrol  Lancaster  and  the  town-clerk  of  the  borough  of  Liverpool 

the  convey-  reSpecti?ely,  as  the  case  might  require,  all  contracts,  agree- 

purcbased  ments,  sales,  conveyances  and  assurances,  relating  to  die 

the  clerk  of  purchase,  sale  or  disposition,  for  the  use  of  the  said  naviga- 

the  peace,  co-  tion,  of  any  lands  heretofore  forming  part  of  the  estate  of 

were  to  be  Joseph  Scarisbrick,  Esq.,  deceased. 

good  evidence      Th;8  rule  wa8  outaiiied  on  the  affidavit  of  Charles  Sea- 

in  all  courts, 

the  Court,  af-   risbrick,  Esq.,  which  stated  that  the  Leeds  aud  Liverpool 

sfxty-fivTyears  Canal  had  been  made  by  the  defendants  under  an  act  of 

from  the  time   the  10  Geo.  S,  c.  cxiii.  (local  and  personal),  and  other  subse- 

of  certaiu        quent  acts ;  and  that  the  canal  passed  through  the  estate  of 

lands,  during    the  deponent,  which  before  the  making  of  the  canal  be- 

which  no  ap-  .       .  ° 

plication  had    longed  to  Joseph  bcarxsbrick,  an  ancestor  of  the  deponent, 

the  Com^n  °  and  that  the  defendants  had  purchased  the  land,  &c.  whereon 
to  enrol  the      to  make  their  canal,  by  some  contract  or  assurance,  believed 

renjse^to68'    to  De  *n  wrfr*ngi  w^  t'ie  sa*d  Joseph  Scarisbrick.    The 

§rant  a  man-    affidavit  then  set  out  a  clause  in  the  act,  under  which  the 
amus  to  that  ^  ...  .  , 

effect  on  the  Company  were  enabled  to  enter  into  contracts  for  the  pur- 
refusal  of  the  chase  of  lands  necessary  for  the  canal,  and  which  enacted 
Company  to  J  9 

do  so.  "that  all  such  contracts,  agreements,  sales,  conveyances, 


The  Queen 


Com  pan  v. 
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and  assurances,  shall,  at  the  expense  of  the  said  Company,        1840. 
be  enrolled  with  the  registrar  of  the  West  Riding  of  the 
county  of  York,  the  clerk  of  the  peace  for  the  county  of  v. 

Lancaster,  and  the  town-clerk  of  the  borough  of  Liverpool,  Liverpool 
respectively,  as  the  case  may  require ;  and  true  copies  thereof  ^Canal 
shall  be  allowed  to  be  good  evidence  Hi  all  courts  whatso- 
ever." The  affidavits  then  stated  that  no  enrolment  of  the 
conveyance  in  question  had  been  made,  and  that  at  the  trial 
of  a  cause  between  the  deponent  and  the  defendants,  in 
1838,  it  was  necessary  to  give  in  evidence  the  contracts  or 
conveyances  relating  to  the  sale  of  the  land  in  question,  and 
that  owing  to  there  being  no  such  enrolment,  the  deponent 
was  compelled,  at  much  additional  expense,  to  give  second- 
ary evidence  of  the  facts  which  such  contracts  or  convey- 
ances would  have  furnished. 

The  affidavits  in  answer  stated  that  the  canal  of  tbe  de- 
fendants was  made  and  'completed  in  and  prior  to  the  year 
1774;  and  that  the  defendants,  for  sixty-five  years  past  at 
the  least,  had  been  in  the  uninterrupted  possession  and  en- 
joyment of  the  land  purchased  for  tbe  purposes  of  the  navi- 
gation. It  was  also  stated  that,  since  the  canal  had  been 
completed,  no  application  had  been  ever  before  made  to 
enrol  any  contract  or  conveyance  for  the  purchase  of  any 
land  taken  by  the  Company. 

Sir  F.  Pollock  (with  whom  were  Atchtrley  Serjt.,  and 
Wightmati)  now  shewed  cause,  and  contended  that  after 
the  lapse  of  sixty-five  years  the  Company  could  not  be 
called  upon  to  enrol  their  conveyance,  for  the  purpose,  pro- 
bably, of  enabling  an  adverse  party  to  find  a  flaw  in  their 
title.  The  clause  in  the  act  must  be  construed  to  mean  an 
enrolment  within  a  reasonable  time. 

Cressrvell,  contrA,  relied  upon  the  express  words  of  the 
statute. 

Lord  Denman  C,  J.— I  do  not  think  the  Company  can 
vol.  in.  N 
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be  called  upon  to  enrol  these  deeds  (if  any  such  exist)  at 
this  distance  of  time. 

Littledale  and  Patteson  Js.  (a)  concurred. 

Rule  discharged. 

(a)  Williams  J.  was  on  die  Special  Commission  at  Monmouth. 


Friday, 
January  3 1st. 

Where  the 
defendant  as- 
saulted A.  B. 
in  the  street, 
who  thereupon 
gave  him  in 
charge  to  a 
policeman,  but 
did  not  after- 
wards prefer 
any  charge,  the 
Court  made  a 
rule  absolute 
for  a  criminal 
information* 


The  Queen  v.  Gwilt. 

SIR  W.  W.  FOLLETT  had  obtained  a  rule  nisi  for  a 
criminal  information  against  the  defendant  for  an  assault  on 
a  Mr.  Knyvett.  It  appeared  by  the  affidavits  that  the  de- 
fendant had  threatened  to  horsewhip  Mr.  Knyvett  wherever 
he  met  him,  and  that  on  meeting  him  afterwards  in  the  street 
he  committed  an  assault  upon  him,  whereupon  Mr.  Knyvett 
gave  him  in  a  charge  to  a  police  officer,  and  the  defendant 
was  taken  to  the  station-house,  but  Mr.  Knyvett  did  not 
afterwards  prefer  any  charge. 

jR.  V.  Richards  (with  whom  was  Humfrey),  now  shewed 
cause,  and  contended  that  as  Mr.  Knyvett  had  already  put 
the  law  in  motion,  he  could  not  also  have  a  criminal  infor- 
mation, but  should  follow  up  the  charge  he  had  preferred, 
and  he  relied  on  Ex  parte (6). 

Sir  W.  W.  Follett  (with  whom  was  Bayley)  contrd. 
Where  a  party  is  assaulted  in  the  street,  and  applies  to  a 
police  constable  for  protection,  he  does  not  thereby  lose  his 
right  to  prefer  a  criminal  information.  This  case  therefore 
does  not  fall  within  the  rule  cited,  and 


Per  Curiam. — 


Rule  absolute. 


(b)  4  A.  &  E.  575. 
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Lyons  v.  De  Pass  and  another.  _  T*nto& 

January  14  In. 

TROVER  for  a  quantity  of  slippers.     Pleas  :— 1st,  not  A  sale  of 

guilty;  2dly,  that  the  plaintiff  was  not  possessed  as  of  his  made  inside  of 

own  property  modo  et  formii.  a  wholesale 

.  .  •-.  .     shoe  ware- 

On  the  trial  at  the  sittings  after  last  Michaelmas  Term  in  house  in  Lon- 

London,  before  Lord  Denman  C*  J.,  the  following  facts  i^Jchu^the 

appeared.     A  person  of  the  name  of  Fuller  informed  the  could  not  be 

plaintiff,  who  was  a  wholesale  shoemaker,  that  he  had  an  8treet  the  jury 

order  to  purchase  fifteen  dozen  pair  of  slippers,  which  the  found.  on  th© 

question  being 
plaintiff  agreed  to  let  him  have,  and  to  give  him  a  commis-  left  to  them 

sion  of  sixpence  per  dozen  on  the  sale.     The  slippers  were  tha' !t.was 

packed  up,  and  the  plaintiff  and  Fuller  proceeded  with  shop,  and  the 

them  to  the  defendants,  who  kept  a  wholesale  boot  and  thatdie^ale 

shoe  warehouse  in  Cateaton-street,      On  arriving  at  the  *as  in  market 

warehouse,  Fuller  alone  went  in,  leaving  the  plaintiff  at  the  that  the  shop 

doofr,  where  he  could  not  see  what  took  place  inside.   Fuller  J*"0*  wcloied 

*  .  from  the  street 

there  sold  the  slippers  to  the  defendants,  and  was  paid  for  was  immate- 

them  by  cheque.  On  Fuller's  returning  into  the  street,  the 
plaintiff  asked  him  for  the  money,  to  which  Fuller  replied 
he  had  not  been  paid  for  them,  but  that  he  had  got  a  com- 
mission for  some  more  slippers,  and  that  the  defendants 
would  then  pay  for  the  whole  by  cheque.  Fuller  and  the 
plaintiff  then  walked  towards  the  plaintiff's  shop,  when 
Fuller  suddenly  ran  away,  and  was  not  to  be  found  for  some 
days  afterwards.  He  was  subsequently  tried  at  the  Central 
Criminal  Court  for  a  larceny  of  the  slippers  and  was  con- 
victed. 

On  these  facts  it  was  contended  for  the  defendants  that 
as  there  had  been  a  sale  of  the  goods  in  market  overt  the 
property  had  passed  to  the  defendants. 

Lord  Denman  C.  J.  told  the  jury  that  a  sale  of  goods, 
in  which  the  party  dealt,  in  a  shop  in  London  was  a  sale  in 
market  overt  and  passed  the  property,  and  he  left  it  to  them 
to  say  whether  the  premises  constituted  a  shop.  The  jury 
found  in  the  affirmative,  and  the  verdict  passed  for  the  de- 
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1840.  fendants,  with  leave  to  move  to  enter  a  verdict  for  the  plain- 
tiff for  the  price  of  the  slippers,  if  the  Court  should  be  of 
opinion  that  under  the  circumstances  the  sale  was  not  in 
law  a  sale  in  market  overt. 

Payne  now  moved  accordingly.  A  sale  of  goods  in  a 
warehouse  does  not  confer  the  same  rights  as  a  sale  in  an 
open  shop.  The  principle  on  which  a  sale  in  the  latter 
passes  the  property  is,  that,  as  every  one  passing  by  may  see 
what  is  exposed  to  sale,  and  thereby  stolen  property  may 
be  at  once  discovered  and  claimed,  the  presumption  arises 
that  all  that  is  so  exposed  is  the  property  of  the  seller.  But, 
if  the  sale  is  in  a  covert  place,  as  in  a  back  room  or  ware- 
house, or  behind  a  hanging  or  cupboard,  where  a  man 
passing  before  the  cupboard  cannot  see,  or  where  the  win- 
dows of  the  shop  are  shut,  the  sale  is. not  protected;  Com. 
Dig.  Market,  £.  Taylor  v.  Chambers  (a)  also  shews  that 
the  sale  should  be  in  an  open  shop ;  and  it  proves  likewise 
that  the  custom  of  London  only  attaches  when  one  of  the 
contracting  parties  is  a  freeman,  which  was  not  proved  in 
the  present  instance.  If  a  shop  is  so  constructed  as  to  pre- 
vent passers  by  from  seeing  what  is  going  on  in  the  inte- 
rior, as  was  evidently  the  case  in  the  present  instance,  it 
loses  its  privilege  of  market  overt. 

Lord  Denman  C.  J. — With  regard  to  the  premises  in 
question  reference,  was  made  on  both  sides  to  the  know- 
ledge of  the  jury  as  to  what  a  warehouse  like  the  de- 
fendants' was,  and  they  found  the  fact  that  it  was  a  shop. 
The  other  objection  as  to  neither  of  the  contracting  parties 
being  a  freeman  was  not  raised  at  nisi  prius. 

Little  dale  J. — In  the  Case  of  Market  Overt  (b)  it  is 
certainly  laid  down  that  if  the  sale  of  plate  took  place  in  a 
goldsmith's  shop  behind  a  hanging  or  a  cupboard,  so  that 
one  who  stood  or  passed  by  the  shop  could  not  see  it,  the 

(o)  Cro.  Jac.  08.  (ft)  5  Rep.  83  b. 
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sale  would  not  pass  the  property,  and  no  doubt  in  former 
times  all  shops  in  London  were  with  op.en  fronts,  instances 
of  which  are  still  to  be  seen  in  the  metropolis.  I  do  not 
think,  however,  the  change  that  has  taken  place  in  London 
shops  by  inclosing  them  with  glazed  windows  has  taken  away 
their  privilege  of  market  overt,  and  all  the  objections  urged 
to-day  would  with  equal  force  apply  to  any  shop  what- 
ever. 

Coleridge  J.  The  argument  urged  to-day  would  de- 
stroy the  custom  as  to  market  overt  in  every  shop  in  London. 
The  effect  of  a  decision  with  such  consequences  would  be 
so  injurious  that  I  do  not  think  any  rule  should  be  granted. 

Rule  refused  (a), 
(a)  William  J*  was  on  the  Special  Commission  at  Monmouth. 
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Grifftts  v.  Ivory. 

ASSUMPSIT  against  the  defendant  as  acceptor  of  a  bill 
of  exchange.  Plea,  non  accepit.  At  the  trial  of  this  cause 
before  Lord  Denman  C.  J.  at  the  London  sittings  after  last 
Trinity  term,  the  defence  set  up  by  the  defendant  was,  that 
the  acceptance  was  forged,  and  he  called  a  number  of  wit- 
nesses who  denied  that  the  acceptance  was  in  his  hand- 
writing. The  counsel  for  the  plaintiff  proposed  to  put  into 
the  hands  of  a  witness  called  for  the  defendant  a  written 
paper,  and  to  ask  him  if  it  were  signed  by  the  defendant. 
Lord  Denman  held  that  no  writing  not  intended  Jo  be  jised 
as  evidence  in  thecause,  and  admissible  to_j)rove„_oiLdis- 
prove  the  issue,  could  be  put  into  the  hands  of  the  witness, 
unless  it  appeared  by  direct  evidence  that  it  was  written  by 
"Che  defendant  The  plaintiff's  counsel  then  contended  that 
they  had  a  right  to  use  this  paper  for  the  purpose  of  ascer- 
taining whether    the  various    witnesses    agreed   in  their 


Tuesday, 
January  14<A. 

Where  the 
hand-writing 
of  A.  B.  is  in 
issue,  a  paper 

Curporting  to 
e  written  by 
A.  B.  but 
not  relative  to 
the  issue  in  the 
cause,  cannot 
be  put  into  the 
hands  of  wit- 
nesses in  order 
to  test  their 
veracity,  by 
asking  them 
whether  it  is 
in  his  hand- 
writing. 
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1840.        opinion  upon  it,  aud  by  that  means  to  test  their  veracity  or 
means  of  knowledge  on  the  subject,  and  therefore  that  it 
v.  need  not  be  laid  before  the  jury.    Lord  Dentnan  would  not 

Ivo&r.  al|ow  the  question  to  be  put,  and  expressed  a  doubt  whe- 
ther the  qualification  which  he  had  stated  to  the  rule  was 
correct.    The  verdict  passed  for  the  defendant. 

Jervis  now  moved  for  a  new  trial.  If  the  exception  to  the 
rule  propounded  at  the  trial  is  correct,  this  evidence  was  ad- 
missible, because,  even  if  the  paper  had  been  proved  to  have 
been  written  by  the  defendant,  it  could  not  have  been  laid 
before  the  jury,  as  tending  to  prove  a  collateral  issue.  The 
proof  therefore  as  to  the  writiug  cannot  be  the  test  of  its 
admissibility.  [Lord  Denman  C.  J.  After  1  stated  the  ex- 
ception I  doubted  whether  it  would  hold,  and  I  am  now 
clearly  of  opinion  that  whether  the  writing  can  be  proved 
by  direct  evidence  or  any  other  it  is  inadmissible.]  The 
mere  existence  of  a  doubt  on  that  subject  would  shew  that 
this  point  ought  to  be  discussed.  There  is  no  rule  of  law 
to  exclude  this  mode  of  testing  the  veracity  or  means  of 
knowledge  of  a  witness.  If  a  witness  were  to  deny  his  own 
handwritiug,  as  in  the  case  of  an  indorser  of  a  bill  when 
the  indorsement  was  in  issue,  his  own  signature  made  in 
Court  might  be  conclusive  of  the  question,  and  it  is  con- 
ceived could  not  be  withheld  from  the  jury.  The  same  sort 
of  evidence  might  be  most  important  on  a  still  graver  occa- 
sion, viz.  on  an  indictment  for  forgery.  All  evidence  as  to 
handwriting  except  where  the  witness  has  seen  the  signa- 
tures made,  is  in  its  nature  unsatisfactory,  and  it  seems  un- 
wise to  exclude  what  may  be  often  a  sufficient  test  as  to  the 
veracity  or  knowledge  of  witnesses.  This  point  was  not 
touched  upon  in  Doe  v.  Suckermore  (a),  where  the  question 
as  to  comparison  of  handwriting  by  a  skilled  witness  arose. 
Nor  do  Griffith  v.  Williams  (b)   and  Doe  v.  Newton  (c) 

(a)  2  N.  &  P.  (c)  5  A,  &  E.  514;  &  C.  1  N. 

(6)  1  C.  &  J.  4,7.  &  P.  1. 
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apply  to  this  case,  because  it  is  not  contended  that  this  evi- 
dence should  be  laid  before  the  jury.  It  has  been  the  prac- 
tice for  a  long  time  at  nisi  prius  to  use  this  mode  of  cross- 
examination. 

Littledale  J. — I  can  not  agree  that  the  practice  al- 
luded to  is  of  any  long  standing.  It  certainly  is  not  so 
according  to  my  experience,  and  I  do  not  think  it  ought  to 
be  encouraged.  I  therefore  think  there  should  be  no  rule  in 
this  case, 

Coleridge  J. (a) — I  think  this  case  is  quite  within  the 
rule  laid  down  in  Doe  v.  Newton  (b).  Although,  as  it  is  sug- 
gested, this  evidence  may  be  a  mode  of  testing  the  veracity 
of  a  witness,  it  is  impossible  that  the  inquiry  could  stop 
there.  On  every  piece  of  writing  put  into  the  witness's  hand 
a  collateral  issue  might  be  raised  whether  the  writing  were 
in  fact  the  writing  of  the  party  in  questiou.  It  is  most  im- 
portant to  keep  the  issues  in  the  cause  as  simple  and  unin- 
cumbered as  possible. 

Lord  DENMAN  C.J. — If  I  stated  the  exception  properly 
at  Nisi  Prius,  ^Lihink  that  the  argument  of  Mr.  Jervis 
ought  to  prevail:  but  on  subsequent  consideration  I  am    \ 
convinced  that  there  is  no  difference  in  principle  between     J  ^A<^ 
handwriting  proved  by  direct  evidence  or  otherwise,  and    ' 
therefore  if  this  sort  of  evidence  is  to  be  admitted^  distinct 
arod~s€parate  issue  would  arise  on  each  paper.     I  am  there- 
fore clearly  of  opinion  that  I  was  wrong  in  stating  any  ex-  4 
ception  whatever. 

Rule  refused. 

(a)  Williams  J.  was  on  the  Spe-  (b)  5  A.  &  E.  514 ;  S.  C.  1  N. 
rial  Commission  at  Monmouth.         &  P.  J . 
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Wednesday,  MoNKMAN  V.  ShEPHERDSON. 

January  loth. 

Plea  to  a  de-    DEBT  in  10/.,  for  wages  and  salary  due  to  the  plaintiff  for 

claration  in  .  . 

debt  for  io/.     his  services  to  defendant 

whengTaintrff  P,eas :  1b  Ilun(lua,n  indebitatus;  «.  that  when  the  plaintiff 
entered  the  entered  into  the  service  of  defendant  as  aforesaid,  to  wit,  on 
fendnnt°it  was  ^c,> n  was  a©reed  by  and  between  the  plaintiff  and  defendant, 

agreed  be-        that  in  case  he  the  plaintiff  should  at  any  time  during  the  con- 

tween  them  .  „   .  .  ,  ,      ,  .,      ,  f 

that  in  case      tmuance  of  the  said  service,  and  whilst  he  was  such  servant 

plaintiffshould  0f  ^  defendant,  voluntarily  become  drunk  and  get  intoxi- 
at  any  time  ...  .  ,. 

during  the  ser-  cated,  he  the  said  plaintiff  should  forfeit  and  lose  all  wages 

he^lfouWfo?-  anc*  8Ums  of  money  tnen  ^ue  t0  n™  from  tne  defendant  in 
feit  all  wages  respect  of  such  service,  and  the  defendant  should  cease  to 
Averment:       ^e  I^ble  for  the  same,  or  any  part  thereof.    Averment:  that 

that  plaintiff  plaintiff  performed  the  services  in  the  declaration  mentioned, 
performed  the  ,    .  . 

service  in  the    and  tllat  afterwards  and  after  the  said  sum  of  money  became 

mTnt^neT  d"6'  a"d  whi,e  he  the  P,a5ntiff  was  in  tne  8a5d  8ervice  of  tlie 
and  that  after-  defendant,  as  such  servant  as  aforesaid,  and  before  the  com* 
after  "he  said  n,encement  of  the  suit,  to  wit,  on  &c,  the  plaintiff  volunta- 
sum  of  money  rily  became  drunk,  and  thereupon  and  thereby  the  plaintiff 
and  whilst  the  forfeited  the  wages.     Verification. 

piaintiffwasiii       Replication  to  the  second  plea:  that  after  the  plaintiff 

such  service,  r  r 

he  became        became  and  was  drunk,  as  in  the  said  plea  mentioned,  the 

IrfeUeTfhe  defendant»  wel1  knowing  that  the  plaintiff  had  been  and  was 
said  wages.  drunk  as  aforesaid,  exonerated  and  discharged  the  plaintiff 
that  after  the  ^rom  so  having  been  drunk,  and  from  all  forfeitures  incurred 
plaintiff  be-  in  respect  thereof,  and  then  agreed  to  pay  the  plaintiff 
came  drunk  ^    .  r  .-..,,        ,  ,  ,         ,  -      ~ 

the  defendant  the  wages  which  had  already  accrued  to  the  plaintiff  as 
discharged  the 

plaintiff  from  all  forfeitures  in  respect  thereof,  and  then  agreed  to  pay  the  wages  which  had 
already  accrued  to  the  plaintiff,  and  then  coittiuued  to  employ  him.  New  assignment, 
that  only  a  part,  to  wit,  3/.,  parcel  &c,  accrued  due  to  plaintiff  as  wages  before  he 
became  drunk,  and  that  the  residue  of  the  monies,  to  wit,  7/.,  accrued  to  the  plaintiff 
for  wages  as  aforesaid,  after  he  became  drunk,  and  that  plaintiff  not  only  brings  his 
action  and  has  declared  for  the  said  monies,  pa  reel  &c,  but  also  for  the  said  monies 
which  had  accrued  due  since  &c. 

On  special  demurrer  to  the  replication,  on  the  ground  that  there  was  no  consideration 
for  the  waiver  of  the  forfeiture,  and  that  the  .replication  was  double,  held  that  the 
replication  was  bad  on  the  first  point,  but  that  tb  e  new  assignment  was  well  pleaded. 
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hired  servant,  and  then  continued  to  employ  the  plaintiff        1840. 
as  such  hired  servant  &c.     Verification,     And  the  plaintiff      v^*-^/ 
further  saitb,  that  only  a  part,  to  wit,  3/.,  parcel  &c,  accrued  Vt 

due  to  the  plaintiff  as  the  wages  of  him  the  plaintiff  before  Siiepuerdson. 
he  became  and  was  drunk  as  aforesaid,  and  that  the  residue 
of  the  monies,  to  wit,  7/.,  accrued  due  to  the  plaintiff  for 
wages  as  aforesaid  after  he  had  been  and  was  so  drunk  as 
aforesaid,  and  after  the  defendant  had  notice  thereof  as  afore- 
said, and  that  he  the  plaintiff  not  only  brings  his  action  and 
has  declared  in  the  declaration  for  the  said  monies,  parcel 
&c,  which  had  accrued  due  to  him  the  plaintiff,  for  the 
wages  and  salary  of  him  the  plaintiff,  in  respect  of  the  ser- 
vices done  and  performed  by  the  plaintiff,  before  he  the 
plaintiff  had  been  and  was  drunk,  as  in  the  second  plea 
mentioned,  but  also  for  the  said  monies  which  had  accrued 
due  from  the  defendant  to  the  plaintiff  after  he  bad  been  &c. 
Verification, 

Special  demurrer  to  the  replication,  setting  out  for  cause 
that  there  was  not  shewn  in  the  replication  any  consideration 
for  discharging  the  plaintiff  from  the  forfeiture  in  the  plea 
mentioned,  and  also  that  the  replication  was  bad  for  dupli- 
city.   Joinder  in  demurrer. 

Martin,  in  support  of  the  demurrer,  at  the  sittings  in 
banc  after  Hilary  term  last  (a),  relied  on  the  causes  assigned 
for  special  demurrer,  that  no  consideration  was  shewn  for 
the  waiver  of  the  forfeiture  mentioned  in  the  plea,  and  that 
the  replication  was  bad  for  duplicity. 

WiglUman  contra.  1.  As  to  there  being  no  consideration 
for  the  waiver  of  the  forfeiture,  there  are  several  cases  where 
a  debt  has  been  discharged  by  law,  and  yet  a  subsequent 
promise  has  been  held  to  be  sustained  by  the  original  con- 
sideration. Pleas  of  infancy,  and  bankruptcy,  with  repli- 
cations of  a  subsequent  promise,  are  instances  of  this, 

(a)  Feb.  5,  before  Lord  Dentnan  C.  J.,  Littledale,  Williams  and  Cole- 
ridge Js, 
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1840.        Besides,  the  forfeiture  was  only  for  the  benefit  of  the  mas- 

J^/^/      ter;  it  is  clear  therefore  that  he  might  waive  it    [Cole- 

v.  ridge  J.  It  appears  by  the  record  that  the  master  did  insist 

Smphmmw.  on  the  forfeiture.  Lord  Denman  C.  J.  Edwards  v.  Week*(a) 
seems  in  point]  There  the  defendant  pleaded  a  parol  dis- 
charge after  breach,  which  is  clearly  bad.  2.  As  to  the  new 
assignment,  the  plea  prima  facie  is  an  answer  to  the  whole; 
the  replication  shews  that  3/.  only  was  due  at  the  time  of 
forfeiture,  and  7/.  afterwards;  unless  therefore  the  plaintiff 
had  new  assigned,  he  would  have  been  tricked,  as  Serjt 
Williams  points  out  in  his  note  to  Greene  v.  Jones  (A).  In 
Vivian  v.  Jenkins  (c),  the  doctrine  of  new  assignments  was 
fully  discussed,  and  it  would  appear  both  from  that  case 
and  Solly  v.  Nets  A  (d),  that  a  new  assignment  was  proper  in 
this  case.  [Coleridge  J.  The  objection  made  seems  to  be, 
that  if  you  had  stopped  at  your  first  replication,  and  had 
succeeded  upon  it,  you  would  have  been  entitled  to  receive 
the  whole  10/.,  and  then  you  go  on  to  reply  further  matter 
as  to  7/.,  part  of  the  10/.  Should  you  not  have  severed  in 
your  replication?]  This  replication,  in  truth,  does  sever, 
for  as  to  the  7/.  it  is  in  the  nature  of  a  new  assignment. 
The  plea,  though  it  professes  to  cover  the  whole  declaration, 
does  not  in  truth  do  so,  and  therefore  it  is  just  the  case  for 
a  new  assignment. 

Martin  in  reply.  Solly  v.  Neish  (d)  is  not  a  decision  that 
a  new  assignment  is  good  in  a  case  like  this.  It  is  in  fact 
an  attempt  to  reply  double.  The  plaintiff  should  have  re- 
plied the  waiver  as  to  3/.  parcel,  and  the  subsequent  service 
as  to  the  7/.  residue.  [Liltledale  J.  Would  not  that  in 
effect  be  the  same  thing?  and  I  doubt  whether  it  is  correct, 
for  you  cannot  split  the  replication,  but  must  reply  to  the 
whole  plea.  These  new  assignments  in  assumpsit  arise 
entirely  from  the  change  in  the  mode  of  pleading,  as  the 
whole  would  have  come  in  evidence  under  the  general  issue. 

(a)  2  Mod.  259.  (c)  5N.kM.  14. 

(6)  1  Wms.Saund,  300  c,  n.(6).         (rf)  2  C,  M.  &  R.  355. 
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But  on  the  analogy  of  pleadings  in  trespass,  the  plaiutiff       1840. 
seems  correct  in  his  replication.  There  if  the  trespass  were     ^N-^/ 
laid  on  different  days  and  times,  and  the  defendant's  plea  ?, 

apparently  covered  the  whole,  the  defendant  might  new  s»*paEBD80ir* 
assign,  if  there  were  more  than  one  trespass.  So  here,  the 
defendant's  plea  apparently  answers  the  whole  declaration, 
but  that  in  fyct  is  divisible.]  The  pleadings  in  trespass  are 
peculiar,  and  the  necessity  for  a  new  assignment  arose  from 
the  generality  of  the  declaration  and  plea. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — The  question  in  this  case  arises  upon  demurrers 
to  the  replication  and  new  assignment,  and  as  to  the  former, 
the  objection  principally  relied  on,  is  the  want  of  s*uy  consi- 
deration for  the  agreement  therein  stated;  this  objection,  we 
think,  is  well  founded.  It  is  admitted  by  the  replication 
tfefrt  the  forfeiture  mentioned  in  the  plea  had  completely 
attached,  and  that  the  defendant  was  thereby  absolutely  dis- 
charged  from  the  payment  of  the  wages  claimed  in  the  de- 
claration; it  is  not  alleged  in  the  replication,  nor  can  we  in- 
tend that  the  plaintiff's  future  services  was  the  consideration 
for  a  promise  to  pay  the  wages  so  forfeited,  for  looking  at 
the  contract  as  set  out  in  the  plea,  the  forfeiture  consequent 
on  intoxication  was  not  to  operate  prospectively ;  the  wages 
that  might  be  due  when  it  occurred  were  to  be  forfeited, 
but  the  services  would  continue,  and  the  future  wages  would 
remunerate  them  on  the  footing  of  the  original  contract  of 
hiring;  there  is  no  ground,  therefore,  for  assuming  that  they 
were  to  be  additionally  remunerated  by  the  payment  of  the 
forfeited  wages,  in  other  words,  that  they  were  the  considera- 
tion for  a  promise  to  pay  those  wages. 

Neither  is  it  alleged,  nor  do  we  see  any  ground  for  intend- 
ing, that  the  bye-gone  services  were  the  consideration  of 
the  promise — the  effect  of  these  services,  as  a  legal  consi- 
deration, was  completely  done  away  witliby  the  forfeiture — 
and  this  was  not  disputed;  but  it  was  urged  that  they  still 


Monk  man 

v. 
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1840.  operated  as  a  moral  consideration,  sufficient  to  support  an 
express  promise,  which  this  must  be  taken  to  have  been. 
The  facts  of  this  case  not  rendering  it  necessary  to  express 
Shephekdson.  any  general  opinion  on  the  cases  which  proceed  ou  the  doc- 
trine of  moral  consideration,  we  shall  say  no  more  than  this, 
that  we  agree  with  what  fell  from  Lord  Tenterden  in  Lit- 
tlffield  v.  Shee(a)f  that  it  is  a  doctrine  to  be  received  with 
some  limitation  (i). 

But  whether  they  stand  on  a  solid  foundation  or  not,  this 
is  clear,  that  in  all  of  them  it  is  required  not  merely  that  the 
debt  should  be  in  fact  unpaid,  but  that  there  should  be  an 
obligation  in  conscience  to  pay  it. 

Now  if  we  try  the  present  case  by  this  principle,  we  can- 
not see  that,  where  parties  have  voluntarily  and  without 
fraud  come  to  such  an  agreement  as  this  plea  states,  there 
is  any  moral  obligation  on  the  master  to  forego  the  penalty, 
and  to  pay  the  wages  which  by  the  terms  of  the  contract 
had  become  forfeit.  It  may  well  be  that  the  assent  to  this 
stipulation  may  have  been  the  essential  inducement  to  the 
master  to  hire  the  servant;  but  without  resorting  to  this  or 
any  other  similar  supposition,  it  is  enough  to  say  that  the 
master  could  not  be  considered  to  act  more  or  less  honestly 
by  waiving  or  holding  to  the  forfeiture  agreed  on ;  we  are  of 
opinion,  therefore,  that  this  objection  is  a  valid  one. 

This,  however,  will  not  dispose  of  the  whole  case,  for 
besides  the  replication,  the  plaintiff  has  also  new  assigned, 
that  only  part  of  the  monies  in  the  declaration  mentioned 
accrued  due  by  services  done  before  the  intoxication  alleged 
in  the  plea,  and  that  he  sued  and  has  declared,  as  well  for 
the  money  due  for  services  after  as  before  the  intoxication. 
To  this,  defendant  has  demurred  specially  for  duplicity,  but 
it  appears  to  us  without  any  sufficient  grounds.  The  decla- 
ration is  general  in  form,  and  under  it  the  plaintiff  would 
have  been  entitled  to  give  in  evidence  any  demand  for  wages 
accruing  due  before  the  commencement  of  the  suit.  The 
plea  treats  the  demand  as  entire,  but  assumes  the  action  to 

(a)  2  B.  &  Ad.  813.  (6)  See  Eatiwood  v.  Kenyon,  post  876, 
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be  brought  only  for  wages  which  had  accrued  due  before        1840. 

the  intoxication;  the  replication  answers  the  whole  of  the     M 

plea  by  the  agreement,  which  we  have  just  been  considering,  v. 

and  it  was  necessary  it  should  do  so,  the  plea  could  not  be    flEP,IERMQK- 

divided,  for  that  is  confined  to  whatever  was  due  before  the 

intoxication,  and  the  answer  is  co-extensive  with  the  excuse 

and  no  more.     If  therefore  the  plaintiff  had  intended  to  sue 

only  for  the  wages  accruing  due  after  intoxication,  the  plea 

would  not  have  hit  at  all,  and  no  replication  at  all  would 

have  been  necessary.    A  new  assignment  alone  would  have 

been  the  plaintiff's  proper  course;  but  as  the  plaintiff 

intended  to  sue  both  for  the  wages  accruing  due  before  and 

those  accruing  due  after,  and  the  plea  answers  the  former 

only,  treating  that  as  the  only  demand,  the  plaintiff  might 

give  such  reply  as  he  could  to  sustain  the  former  part  of  his 

demand,  and  was  also  at  liberty  to  new  assign,  and  point 

his  declaration  to  the  latter.    In  this  there  is  no  duplicity 

either  in  form  or  substance,  and  the  supposition  that  there 

is  any  arises  from  neglecting  to  observe  that  in  truth  the 

plea  did  not  answer  the  whole  extent  of  the  declaration, 

that  is  every  thing  which  might  be  given  in  evidence  under 

it  This  part  of  the  demurrer  therefore  fails,  but,  as  it  was 

divisible,  the  judgment  will  be  for  the  defendant  as  to  the 

replication,  and  for  the  plaintiff  as  to  the  new  assignment. 

Judgment  accordingly. 


Faith  v.  Richmond  and  others.  Wednesday, 

a  January  15th. 

ASSUMPSIT  on  a  promissory  note,  made  by  the  defend-  Whereamem- 

ants  to  one  Botcherby,  and  indorsed  by  him  to  the  plaintiff.  **l°\  Rhfirm 

The  defendant  Richmond  suffered  judgment  by  default.      "  Newcastle 

Pleas,  by  the  other  defendants:—!,  That  they  did  not  j^WftU^nd 

Coal  Com- 
pany" made  a  note  in  the  name  of  the  "  Newcastle  Coal  Company,"  and  payable  at  a 
bank  with  which  they  had  no  account,  held  that  it  was  not  to  bo  presumed  that  the 
note  was  made  with  the  authority  of  the  firm,  and  that  it  was  properly  left  to  the  jury 
to  say  whether  the  note  was  so  made  or  not. 
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1840.        make  the  note.    2,  That  it  was  made  for  Botcherby's  ac- 

Wv-*"/      commodation,  and  that  for  his  indorsement  no  consideration 
Faith 
v.  had  been  given  by  the  plaintiff.  Verification.    S,  That  they 

Richmowd     were  part|ier8  ]n  trade  with  Richmond;  that  he  made  the 
and  others.  r 

note;  and  that  Botcherbg  received  the  same  in  fraud  of 

them,  and  that  he  gave  them  no  consideration  for  it ;  and 
that  plaintiff  took  it  with  full  knowledge  of  the  facts.  Veri- 
fication. Issue  on  the  first  plea.  To  the  second  and  third 
pleas,  de  injuria,  and  issue  thereon. 

The  cause  was  tried  before  Lord  Denman  C.  J.,  at  the 
London  sittings  after  last  Michaelmas  term.  The  note 
proved  was  in  the  following  form  : 

"  London,  April  28, 1837. 
Sii  months  after  date  we  promise  to  pay  Mr.  John  Botcherby  or 

order  350/.  for  value  received. 

For  the  Newcastle  Coal  Company. 

WiUiam  Richmond,  Manager. 
At  the  London  and  Westminster  Bank, 
9,  Waterloo  Place." 

It  appeared  that  the  firm  in  which  the  three  defendants 
were  in  partnership,  and  of  which  Richmond  was  the  ma- 
nager, carried  on  business  as  the  "  Newcastle  and  Sunder- 
land Wallsend  Coal  Company/*  and  that  they  never  had 
any  account  with  the  bank  at  which  the  note  was  made 
payable. 

On  the  second  and  third  issues  the  jury  found  for  the 
plaintiff.  With  regard  to  the  first  issue,  as  to  the  making 
of  the  note,  his  lordship,  after  calling  their  attention  to  the 
facts  above  stated,  asked  whether  they  were  satisfied  that 
Richmond  had  the  authority  of  the  other  defendants  to 
make  such  a  note ;  and  on  this  issue  the  verdict  passed  for 
the  defendants. 

M.  Smith  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  The  general  rule  that  one  partner  may  bind 
the  firm  by  a  note  made  in  its  name,  rendered  it  unnecessary 
to  leave  to  the  jury  any  question  whether  Richmond  had  the 
authority  of  his  partners  to  make  the  note.     Their  authority 


Faith 
v. 


HILARY  TERM,  III  VICT.  189 

was  to  be  presumed ;  and  the  question  left  to  the  jury  was        i840. 

calculated  to  mislead.    If  the  note  had  been  made  in  the 

name  of  the  "  Newcastle  and  Sunderland  Wallsend  Coal 

Company/9  the  case  would  have  been  free  from  all  doubt.     Richmond 
lf    t  .  .  „i  ,      .  and  others. 

If,  then,  there  was  any  question  at  all  to  leave  to  the  jury, 

it  should  have  been  whether  this  Company  was  sufficiently 
designated  by  the  name  used  in  the  note,  of  which  there 
could  scarcely  be  any  doubt,  as  the  variance  was  so  slight. 
In  Williamson  v.  Johnson  (a)  a  bill  of  exchange  was  de- 
clared upon,  as  bearing  the  indorsement  of  Habgood  & 
Fowler.  It  appeared  that  several  years  previously  Habgood 
&  Fowler  had  carried  on  business  together,  but  that  the 
firm  had  since  been  changed  to  Habgood  &  Co.,  in  which 
Dixon,  the  indorser  of  the  bill,  was  a  partner,  but  in  which 
there  was  no  person  of  the  name  of  Fowler.  Dixon's  in- 
dorsement in  the  names  of  Habgood  &  Fowler  was  held 
binding  upon  Habgood  &  Co.,  without  any  evidence  of  an  au- 
thority from  his  partners.  Dixon  had  occasionally  indorsed 
other  bills  in  the  same  manner,  for  the  purpose  of  getting 
them  discounted,  but  there  was  no  evidence  that  his  part- 
ners knew  of  those  transactions ;  and  Holroyd  J.  said,  "  It 
seems  to  me  that  evidence  of  Dixon's  handwriting  would, 
as  between  third  persons,  have  been  sufficient,  without 
proof  of  any  usage  on  his  part  to  indorse  bills  in  this  man- 


Littledale  J. — The  question  in  this  case  was,  whether 
the  note  was  made  by  the  defendants,  who  were  in  partner- 
ship together.  Richmond  did  not  sign  it  in  the  name  of  the 
firm,  and  there  was  no  evidence  that  they  had  ever  recog- 
nized any  other  than  the  real  name  of  the  firm.  In  the  case 
cited  the  name  put  to  the  bill  had  been  the  name  of  the 
firm,  until  a  change  of  partnership  took  place,  and  had 
since  been  used  on  other  occasions.  I  think  there  was  no 
misdirection. 

(a)  1  B.  &  C.  146;  &  C.  2  D.  &  It.  281. 
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1840.  Coleridge  J.  (a) — In  ordinary  cases,  where  a  bill  is 

V*P'"W       signed  in  the  name  of  a  firm,  the  only  question  is,  whether 

9.  all  the  parties  whom  it. is  sought  to  charge  are  members  of 

Richmond    jj.  j^  ^hea  a  different  name  from  that  of  the  firm  is  used, 

ojid  others,        *  / 

then   the  question  arises  whether  what  has  been  done  is 

authorized  by  the  partners. 

Lord  Desman  C.  J. — It  was  in  order  to  exclude  all 
doubt  that  I  left  to  the  jury  the  question  whether  Richmond 
had  the  authority  of  his  partners  to  make  the  uote ;  but  I 
am  not  sure  that  I  did  not  direct  the  jury  favourably  for  the 
plaintiff,  as  the  name  in  the  note  was  not  that  of  the  firm. 

Rule  refused. 
(0)  Williams  J.  was  on  the  Special  Commission  at  Monmouth. 


Friday,  The  Queen  v.  The  Inhabitants  of  Barton. 

January  \7th. 

The  4  Geo.  4,  INDICTMENT  for  non-repair  of  a  road,  stating  that 

which  recites  ^rom  ^me  whereof,  &c.  there  was  a  certain  common  high- 

that  doubts  way  leading  from  the  town  of  Luton,  Bedfordshire,  through 

have  arisen  .  .  .     -  «  ..  •  1      ,.  ~         .  -     T 

whether  any  the  parish  of  Barton  and  the  parish  of  Streatley  respectively, 

body  politic     jn  tjje  cou„ty  aforesaid,  and  being  in  a  certain  district,  to 

or  corporate,  .      .       !  . 

or  any  parti-    wit,  the  Luton  district,  in  a  certain  act  of  Parliament  here* 

or  persons0"'!-  rafter  mentioned  and  described,  and  unto  the  town  of  Bed- 
able  to  repair,  ford  in  the  aaid  county,  a  large  portion  of  the  said  highway 
otherwise,  any  being  situate  in  the  parish  of  Barton  in  the  county  afore- 
old  turnpike  say  an(j  a  certain  other  large  portion  of  the  same  being 
road,  ought  to     .  .  •  •      4.  «  .       ,  >.  . 

repair  any        situate  in  the  parish  of  Streatley,  in  the  county  aforesaid, 

ou7inheu8of  ^  that  tte  inlu|bitants  of  ihe  parish  of  Barton,  from  time 
the  old  road,  whereof,  &c.  had  repaired  and  of  right  ought,  &c.  and  at 
enacts  that       l^e  t*rae  °*  l^e  alteration  and  division  hereinafter  mentioned 

ever;  body  0f  the  aforesaid  highway,  were  bound  and  ought  of  right  to 
politic  or  cor-  ,  .     ,         7  _    ,  .,  .., 

porate,  and      have  repaired  such  part  of  the  said  common  highway  as 

person  and  was  gituate  in  the  parish  of  Barton,  being  and  containing  111 
persons  liable  r  ... 

to  repair  any    length,  &c;  and  that  before  the  day  of  taking  this  inquist- 
old  turnpike 
road,  shall  be  liable  to  repair  any  new  road  set  out  in  lieu  thereof,  includes  parishes. 
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tion,  and  after  the  passing  of  an  act  of  parliament  in  the        1840. 
1 5th  year  of  the  reign  of  King  George  the  Third,  intituled 
"  An  Act  for  continuing  and  making  more  effectual  several  v. 

acts  of  Parliament  for  repairing  the  roads  from  Luton,  in  In  barton.  °f 
the  county  of  Bedford,  to  Westwood  gate,  in  the  said 
county/'  and  after  the  passing  of  a  certain  other  act  of  par- 
liament in  the  35th  year  of  the  reign  of  King  George  the 
Third,  intituled  "An  Act  for  continuing  the  term  and  alter* 
ing  and  enlarging  the  powers  of  several  acts,"  &c,  and  after 
the  passing  of  a  certain  other  act  of  parliament  in  the 
56th  year  of  King  George  the  Third,  intituled  "An  Act 
for  continuing  and  amending  four  acts,*  &c.  and  after 
the  passing  and  carrying  into  operation  of  the  several  acts 
of  parliament  in  the  aforesaid  acts  referred  to  and  recited, 
and  after  the  passing  of  4  Geo.  4,  c.  95,  to  wit,  on  the  ISth 
May,  1829,  at  &c.  five  of  the  trustees  for  the  time  being  of 
the  Lnton  district,  in  pursuance  of  the  said  several  acts,  did 
then  and  there  divert  a  certain  part  of  the  said  several  roads, 
so  leading  from  Luton  through  Barton  to  Bedford,  to  wif, 
that  part  thereof  situate  within  the  respective  parishes  of 
Barton  and  Streatley,  through  certain  other  lands  situate  in 
Barton  and  Streatley. 

The  indictment  then  proceeded  to  state  that  disputes  had 
afterwards  arisen  between  the  parishes  of  Barton  and 
Streatley  as  to  the  proportion  of  the  diverted  road  which 
each  parish  was  bound  to  repair,  and  that  thereupon  two 
justices  had  viewed  the  road,  and  made  an  order  in  Septem- 
ber, 1837,  under  4  Geo.  4,  c.  95,  directing  that  the  two 
parishes  should  respectively  be  liable  to  the  repair  of  such 
proportion  of  the  new  road  as  should  be  equal  to  the  bur- 
den and  expense  of  repairing  such  old  road,  or  as  near 
thereto  as  could  be  set,  and  then  adjudging  and  determining 
the  proportions,  and  setting  out  by  admeasurement  the  parts 
which  each  parish  was  to  repair.  The  indictment  con- 
cluded by  alleging  that  parts  of  the  road  so  ordered  to  be 
repaired  by  the  defendants  were  out  of  repair,  and  that  the 
defendants  ought  to  repair  the  same. 

vol,  in.  o 
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1840.  Plea;  not  guilty.     The  cause  was  tried  before  Park  J. 

WY^,/      at  the  Bedfordshire  summer  assizes,  1838.   It  was  admitted 
v.  for  the  defendants  that  the  part  of  the  road  which  they  had 

Inhabitants  of  j^.^  ordered  to  repair  was  out  of  repair ;  and  it  waa  ad- 
mitted on  the  other  hand  that  the  same  part  was  situated  in 
Streatley  and  not  in  Barton  parish,  a  larger  portion  of  the 
road  being  in  Streatley  after  than  before  the  diversion. 
The  question  was,  whether  the  4  Geo.  4,  c.  95,  s.  68  (a), 
which  authorizes  justices  to  adjust  the  liabilities  to  repair 
different  parts  of  a  diverted  road,  applied  to  parishes.  Ver- 
dict for  the  defendants,  under  the  direction  of  the  learned 
judge,  who  gave  leave  to  move  to  enter  the  verdict  for  the 
crown. 

Kelly,  in  the  following  Michaelmas  term,  having  obtained 
a  rule  nisi, 

Byles  now  shewed  cause.  Parishes  are  not  mentioned 
in  the  4  Geo.  4,  c.  95,  s.  68,  nor  are  there  any  words  to 
include  thein.  The  road  in  question  is  a  turnpike  road, 
which  prim&  facie  the  parish  is  not  bound  to  repair.    This 

(a)  The  above  section,  after  re-  be  equal  to  the  burthen  and  ex- 
citing that  doubts  have  arisen  whe-  pense  of  repairing  such  old  road, 
ther  any  body  politic  or  corporate,  from  which  he,  she  or  they  shall 
or  any  particular  person  or  persons,  be  exonerated  by  the  widening, 
liable  to  repair  by  tenure  or  other-  altering,  diverting  or  turning  there- 
wise  nny  old  turnpike  road,  or  part  of;  and  if  the  several  parties  in- 
of  such  road  widened,  altered,  di-  terested  therein  cannot  agree,  the 
verted  or  turned,  ought  to  repair  same  shall  be  viewed  by  two  jus- 
or  contribute  to  the  repair  of  the  tices  of  the  peace,  and  shall  be 
whole  or  any  part  or  proportion  of  settled,  adjusted  and  determined 
the  new  road  set  out  in  lieu  of  the  by  them ;  and  after  such  deterrni- 
old  road,  for  obviating  such  doubts  nation  the  body  politic  or  corpo- 
and  preventing  disputes  about  the  rate,  and  person  or  persons  liable 
same,  enacts  that  all  and  every  to  repair  such  new  road  as  afore- 
body  politic  or  corporate^  and  per*  said,  shall  bear  all  charges  of  in* 
eon  and  persons,  who  was,  were,  or  dictments  and  prosecutions  for  not 
shall  be  liable  as  aforesaid  to  the  repairing  the  same;  and  the  order 
repair  of  any  old  turnpike  road,  and  direction  of  the  said  justices 
shall  be  and  continue  in  the  same  shall  be  final  and  conclusive,  and 
manner  liable  to  the  repair  of  the  shall  continue  binding  on  all  bo- 
new  road  set  out  in  lieu  of  the  old  dies  politic  or  corporate,  and  per- 
road,  or  so  much  thereof  as  shall  sons  whomsoever. 
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act  applies  to  turnpike  roads  only;  the  former  statute,  13         1840. 
Geo.  3,  c.  84,  s.  63,  applied  to  highways,  and  expressly  in-    rr/^fw^ 
eluded  parishes  and  provided  for  the  performance  of  statute  v. 

duty:  that  statute  is  repealed  by  3  Geo.  4,  c.  126,  and  the  Tnh^^jj  °f 
statute  4  Geo.  4,  c.  95,  omits  all  mention  of  parishes.  By 
the  5  &6  Will.  4,  c.  50,  the  duties  of  the  surveyors  of  high- 
ways are  to  be  performed  within  the  precincts  of  the  parish 
only;  so  that  they  would  want  the  powers  necessary  to 
enable  them  to  do  repairs  in  a  foreign  parish.  The  4  Geo.  4 
enacts  that,  if  the  proportions  of  the  diverted  road  which 
each  party  is  to  repair  cannot  be  settled  by  agreement,  jus- 
tices are  to  adjudicate.  Parishes  have  no  means  of  coming 
to  an  agreement,  and  the  statute  cannot  therefore  apply  to 
them.  [Coleridge  J.  Your  observation  will  apply  if  a  pa- 
rish is  on  one  side  and  an  individual  on  the  other.]  He 
then  cited  Rex  v.  Netherthong  (a). 

Sir  W.  W.  Folktt  (with  whom  were  Kelly  and  Gunning), 
contnL  It  is  quite  equitable  that  the  defendants  should 
repair  this  road,  for  they  have  been  relieved  from  the  repair 
of  the  old  road  to  an  equal  length.  The  IS  Geo.  3,  c.  84, 
was  a  turnpike  act,  and  the  section  cited  from  it  was  in 
terms  applicable  to  turnpike  roads.    [He  was  then  stopped.] 

Lord  DbHmak  C.J. — We  have  no  doubt  on  the  point. 
Although  difficulties  may  be  suggested  in  construing  the 
4  Geo.  4,  c.95  to  apply  to  parishes,  yet  the  statute  would 
be  almost  inoperative  if  not  so  construed. 

Littledale  and  Coleridge  Js.  (ft)  concurred. 

Rule  absolute  for  entering  verdict  for  the  crown. 


(•)  9  B.  ft  Aid.  179.  month  under  a  special  commission 

(6)  William*  J.  was  at   Mon-      of  gaol  delivery. 
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Monday,        ^OE  on  the  demise  of  Higginbotham  v.  Barton  and 

January  1 3th.  W  ARB  U  RTON. 

A  tenant,  lee     — 

into  poswes-     JUECTMENT  for  messuages,  8cc.    The  cause  was  tried 

gagor  before"  before  Alderson  B.  at  the  Chester  summer  assizes,  1837, 
mortgage, sub-  when  the  lessor  of  the  plaintiff  made  out  the  following  case: 
htsrent  to  the  Oue  Morton,  in  1829,  mortgaged  to  the  lessor  of  the  plain- 
mortgagee.  tiff  the  premises  in  question  for  a  long  term  of  years. 
ejectment  by  Barton,  one  of  the  defendants,  had  previously  been  let  into 
mortgagee  possession  of  part  of  the  premises  by  Morton,  as  his  tenant 
tenant,  that  from  year  to  year;  the  other  part  of  the  premises  had  sub- 
micht  defend  sequently  been  let  by  the  lessor  of  the  plaintiff  to  a  Mrs.  Bui- 
himself  by  lock  in  1833,  as  tenant  from  year  to  year,  and  the  other  de- 
there  had  been  fendant  Warburton  was  her  under-tenant.  In  1831  the  plain- 
a  prior  mort-  tiff  claimed  rent  from  Barton,  and  received  it  until  J8S5, 
he  had  receiv-  when  he  refused  to  pay  any  more.     Mrs.  Bullock  had  also 

ed  notice  from       -j  rent  up  to  ^e  period  |ast  mentioned,  and  refused  to 

the  pnor  mort-  r  r  r 

gagee  to  pay     make  any  further  payments.     Notices  to  quit  had  been 

an^hao^^id  served  on  theni  in  1836'  aud  on  their  refusal  to  deliver  up 
it  accordingly,  possession  the  present  action  was  brought.  On  the  part 
did  not  thereby  of  tne  defendants  it  was  proposed  to  shew  that  Morton  had 

deny  that  the    executed  a  previous  mortgage  in  1821,  of  which  one  Wood- 

mortgagor,  . 

who  gave  him  head  was  the  assignee,  and  that  Woodhead  had  given  notice 

KaTriuTbut  to  the  defendants  in  lb35  to  Pay  rent  to  him»  and  that  they 
simply  that  had  done  so.  The  learned  judge  thought  the  proposed 
the  pkinUff  evidence  was  inadmissible,  with  reference  to  the  rule  that 
had  a  good  de-  a  tenant  shall  not  dispute  his  landlord's  title. 

So  also  a         Jervis,  in  the  following  Michaelmas  term,  obtained  a  rule 
tenant  who      njsj  for  a  new  trjaj^  on  tjje  groun(j  that  the  evidence  had 

into  possess-     been  improperly  rejected. 

si  on  by  the 
second  mort- 
gagee himself,  may  shew  such  prior  mortgage  and  notice;  for  the  tenant  thereby  admits 
thnt  his  lessor,  with  respect  to  the  first  mortgagee,  was,  in  substance,  mortgagor  in  pos- 
session not  then  treated  as  a  trespasser,  and  so  had  title  to  demise,  and  the  tenant  is  at 
liberty  to  go  on  to  shew  that  his  lessor  has  subsequently  been  treated  as  a  trespasser  by 
the  first  mortgagee,  whereby  his  (the  lessor's)  title  and  the  tenant's  rightful  possession 
under  him  have  been  determined. 

But  quare  whether  mortgagee  merely  by  such  notice  to  the  tenant  treats  the  mortgagor 
os  a  trespasser. 
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Evans  and  Webby  shewed  cause  (a),  and  relied  on  Evans 
v.  Elliott  (b),  as  an  express  authority  that,  where  mortgagor 
leases  after  mortgage,  notice  by  the  mortgagee  to  pay  rent  d. 

to  him  does  not  create  a  tenancy  between  him  and  the        thIm*0" 


Doe 


THAlf 


lessee,  and  contended,  therefore,  that  the  title  of  Higgin-  v. 

botham,  who  represented  Morton,  the  mortgagor,  could  not   amj  an0ther. 
be  disputed  by  the  defendants,  especially  by  Warburton, 
whom  he  had  let  into  possession. 

Jervis  and  E.  V.  Williams  contra.  The  object  of  the 
evidence  tendered  was  to  shew  that  Higginbot ham's  title 
had  expired,  and  not  that  he  never  had  title  to  demise.  It 
would  have  appeared  from  the  evidence,  that  Higginbotham 
was  second  mortgagee,  and  therefore  the  mere  assignee  of 
the  equity  of  redemption  remaining  in  Morton  after  his  first 
mortgage  to  Woodhead.  Higginbotham,  then,  stood  in  the 
same  situation  with  Morton  the  mortgagor;  Woodhead  had 
a  right  to  enter  against  either ;  and,  as  soon  as  Woodhead 
exercised  his  right,  the  determinable  interest  of  Higginbo- 
tham, which,  as  he  represented  Morton,  may  be  called  the 
interest  of  a  mortgagor  in  possession,  was  put  an  end  to. 
It  is  always  competent  to  the  tenant  to  shew  that  his  land- 
lord's title  has  expired.  In  this  respect  a  mortgagor  is  in 
the  same  situation  with  any  other  landlord,  and  the  mode 
in  which  the  landlord's  title  is  put  an  end  to  is  immaterial : 
whether  it  be  shewn  that  the  landlord  is  tenant  for  life,  for 
years,  pur  autre  vie!  or  mortgagor,  and  that  his  title  has 
expired,  the  rule  is  equally  applicable.  The  position  of 
Bayley  J.  in  Pope  v.  Biggs  (c),  that  "  the  mortgagee,  by 
giving  notice  of  the  mortgage  to  the  tenant,  may  thereby 
make  him  his  tenant,  and  entitle  himself  to  receive  the 
rents/1  has  not  been  shaken  by  Evans  v.  Elliott  (d).  The 
latter  case  decided  nothing  more  than  this,  that  the  mort- 
gagee cannot,  by  giving  notice,  establish  a  tenancy  in  invi- 

(o)  In  Trinity  term,  18S9  (Jane  (c)  0  B.  &  C.  245 ;  S.  C.  4  M.  & 

7),  before  Lord  Denman  C.  J.,  Lit-  R.  J  93. 

tledale,  Patteson  and  William  Js.  (d)  1  Perr.  &  Da.  25*5. 

(b)  1  Perr.  &  Da.  25€» 
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1840.  turn,  so  as  to  have  aright  o( distress,  and  not  that  he  cannot 
determine  the  relation  previously  subsisting  between  the 
mortgagor  and  his  leasee,  and  create  the  relation  of  landlord 
and  tenant  as  between  himself  and  such  lessee.  The  lease 
of  a  mortgagor  does  not  operate  by  estoppel,  so  as  to  pre- 
vent the  lessee  from  disputing  the  lease,  for  the  mortgagor 
has  a  certain  interest  until  the  mortgagee  interferes,  and 
whenever  any  interest  passes  by  a  lease  there  is  no  estop- 
pel, whether  the  lease  be  by  deed  or  otherwise.  They  also 
cited  Whition  v.  Peacock  {a),  and  Heave  v.  Moss  (b). 

Cur.  adv.  valt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court.— In  this  case  the  facts  were  as  follows :  one  Morton 
being  seised  in  fee  in  the  premises  in  question,  mortgaged 
them  to  one  Woodkead  in  1821.  Morton  remained  in  pos- 
session, and  in  1829  mortgaged  the  same  premises  to  the 
lessor  of  the  plaintiff.  Between  the  years  1821  and  1829 
Morton  had  demised  to  Barton  the  premises  which  he 
holds.  After  1829,  the  lessor  of  the  plaintiff  received  rent 
from  Barton,  and  himself  demised  the  rest  of  the  premises 
to  a  Mrs.  Bullock,  under  whom  Warburton,  the  other  de- 
fendant, claimed.  In  18S5  Woodkead  gave  both  the  defend- 
ants notice  to  pay  the  rent  to  him,  and  they  did  so.  The 
lessor  of  the  plaintiff  afterwards  gave  the  defendants  notice 
to  quit,  and  brought  this  ejectment. 

At  the  trial  the  above  facts,  so  far  as  regards  the  mort- 
gage to  Woodkead,  the  notice  by  him,  and  the  payment  of  rent 
to  him,  did  not  appear.  The  defendant's  counsel  offered 
to  prove  them,  but  the  learned  judge  held  the  evidence  in* 
admissible  by  reason  of  the  rule,  that  a  tenant  shall  not 
dispute  his  landlord's  title.  The  defendants  then  and  now 
contend  that  this  evidence  does  not  amount  to  disputing 
that  the  lessor  of  the  plaintiff,  assuming  him  to  have  been 
their  landlord,  ever  had  title,  but,  on  die  contrary,  shews 

(o)  2  Bing.  N.  C.  411.  (b)  1  Bing.  360. 
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that  he  had  a  defeasible  title,  and  that  such  title  has  been  1840. 
defeated,  and  this  they  contend  they  are  at  liberty  to  prove* 
Supposing  the  facts  to  be  as  above  stated,  it  is  clear  that 
the  lessor  of  the  plaintiff  never  had  any  legal  estate,  and  be 
must  rely  on  the  rule  with  regard  to  landlord  and  tenant 
That  rule  is  fully  established,  viz.  that  the  tenant  cannot 
deny  that  the  person  by  whom  he  was  let  into  possession 
had  title  at  that  time,  but  he  may  shew  that  such  title  is 
determined;  Doe  v.  Lady  Smythe(a).  With  respect  to  the 
title  of  a  person  to  whom  the  tenant  haa  paid  rent,  but  by 
whom  he  was  not  let  into  possession,  he  is  not  concluded 
by  such  payment  of  rent,  if  he  can  shew  that  it  was  paid 
under  a  mistake.  These  defendants,  therefore,  stand  in 
different  situations.  Warburton  is  precluded  from  denying 
that  the  lessor  of  ike  plaintiff  ever  had  a  title,  and  must  shew 
that  such  title  as  he  had  is  determined.  Barton  is  pre- 
cluded from  denying  that  Morton  bad  a  title,  but  he  is  at 
liberty  to  deny  that  the  lessor  of  the  plaintiff  ever  had  any 
derivative  title  from  Morton,  unless  the  payment  of  rent 
concludes  him.  We  do  not  think  that  he  is  so  concluded, 
because  he  being  tenant  to  Morton,  and  having  notice  of  a 
subsequent  mortgage  by  Morton  to  the  lessor  of  the  plain- 
tiff, had  no  right  to  question  it,  nor  until  he  received  notice 
from  Wood  head  in  1835  of  the  prior  mortgage,  had  he  any 
reason  to  doubt  that  the  legal  estate  had  passed  to  the  lessor 
of  the  plaintiff.  He  may  truly  be  said  to  have  paid  the  rent 
under  a  mistake,  and  then  he  may  shew,  not  that  Morton 
bad  not  a  title,  by  which  he,  Burton,  would  be  estopped  as 
against  Morton  himself,  but  that  Morton's  title  was  not  such 
a  one  as  would  enable  him  to  pass  a  legal  estate  to  the 
lessor  of  the  plaintiff.  If  the  evidence  bad  been  received, 
he  would  have  shewn  that  Morton  had  only  the  equity  of  a 
redemption,  and  that  nothing  more  passed  to  the  lessor  of 
the  plaintiff  from  Morton.  And  this,  we  think,  he  was  at 
liberty  to  shew,  though  if  there  had  been  a  demise  in  the 
declaration  by  Morton  himself,  it  might  have  been  other* 

(a)  4  Mau.  &  S.  347. 
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wise.     As  to  Barton,  therefore,  we  are  of  opinion,  on  this 
ground,  that  there  must  be  a  new  trial. 

As  to  Warburton,  he  is  bound  to  admit  that  the  lessor  of 
the  plaintiff  had  a  title  when  he  (tVarburton)  was  let  into 
possession.  In  truth,  the  lessor  of  the  plaintiff  was  mort- 
gagor in  possession,  (for  he  can  be  in  no  better  situation 
than  Morton,)  and,  if  the  notice  from  Woodhead  to  the 
tenants  to  pay  rent  to  him  determined  the  title  of  the  lessor 
of  the  plaintiff,  doubtless  the  evidence  ought  to  have  been 
received.  Suppose  the  lessor  of  the  plaintiff  had  been 
tenant  pur  auter  vie,  no  doubt  the  death  of  cestui  que  vie 
might  have  been  shewn.  Suppose  he  had  been  tenant 
from  year  to  year  to  Woodhead,  no  doubt  Warburton,  his 
undertenant,  might  have  shewn  a  notice  to  quit  from  Wood- 
head  to  the  lessor  of  the  plaintiff.  Suppose  he  had  been 
strictly  tenant  at  will  to  Woodhead,  no  doubt  Warburton 
might  have  shewn  the  determination  of  that  will  on  the 
part  of  Woodhead.  Now  it  is  very  dangerous  to  attempt 
to  define  the  precise  relation  in  which  mortgagor  and 
mortgagee  stand  to  each  other  in  any  other  terms  than 
those  very  words;  but  thus  much  is  established  by  the 
cases  of  Partridge  v.  Here  (a)  and  Hitchman  v.  Walton  (b), 
that  the  mortgagee  may  treat  the  mortgagor  as  being  right- 
fully in  possession,  and  himself  as  reversioner;  so  that,  as 
long  as  he  be  not  treated  as  a  trespasser,  his  possession  is 
not  hostile  to  nor  inconsistent  with  the  mortgagee's  right, 
(we  purposely  avoid  the  expression  is  not  adverse  by  reason 
of  the  statutes  3  &  4  Will.  4,  c.  27,  and  1  Vict.  c.  28.) 
The  tenant  therefore  may  be  said  to  satisfy  the  rule  when 
he  admits  that,  at  the  time  when  he  was  let  into  possession, 
the  person  who  so  let  him  in  was  mortgagor  in  possession, 
not  treated  as  a  trespasser,  and  so  had  title  to  confer  on 
him,  the  tenant,  the  legal  possession,  and  yet  may  go  on  to 
shew  that  subsequently  he  has  been  treated  as  a  trespasser, 
whereby  his  (the  mortgagor's)  title,  and  the  tenant's  rightful 


(a)  5  B.  &  Aid.  604. 


(6)  4  M.  &  W.  409. 
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possession  uuder  him,  have  been  determined.     If  this  view        1840. 
be  correct,  then  the  remaining  question  will  be,  whether      ^'^ 
Woodkead,  by  giving  notiee  to  the  tenant  to  pay  rent  to  </. 

him,  has  treated  the  mortgagor  as  a  trespasser.    We  feel    H,®®^Ii0" 
considerable  doubt  on  this  point,  as  it  does  not  appear  v. 

whether  the  defendants  were  prepared  to  shew  any  com-  and  Mother. 
miinication  between  Woodhead  and  the  lessor  of  the  plain- 
tiff or  Morion}  but  we  think  that  the  rule  should  be  abso- 
lute for  a  new  trial,  because,  a*  all  evidence  was  excluded, 
it  is  not  possible  to  say  that  the  effect  of  it,  if  received, 
might  not  have  been  to  establish  the  fact  distinctly  that 
Wbodhead  had  treated  the  lessor  of  the  plaintiff  as  a  tres- 
passer. 

In  coming  to  this  conclusion  we  are  not  obliged  to  ex- 
amine any  of  the  recent  decisions  to  respect  to  the  rights 
of  mortgagees  and  mortgagors,  for  it  is  conoeded  on  all 
hands  that  when  a  lease  is  made  by  the  mortgagor  subse- 
quently to  the  mortgage,  and  the  mortgagee  afterwards  re- 
quires the  rent  to  be  paid  to  Mm,  and  it  is  paid  accordingly, 
as  bye,  the  relation  of  landlord  and  tenant  may  arise  be- 
tween the  parties,  or,  at  all  events,  the  mortgagee  may  be 
entitled  to  sue  the  tenant  for  use  and  occupation.  There- 
fore, under  the  circumstances  of  this  case,  it  is  plain  that 
Woodkead  was  entitled  to  the  profits  of  the  land,  and  the 
defendants  were  right  in  paying  him  those  profits,  whether 
strictly  called  rent  or  not.  He  might  have  ejected  them, 
and  afterwards  let  to  them ;  and  it  seems  absurd  to  require 
him  to  go  through  the  form  of  an  ejectment  in  order  to  put 
them  into  the  very  position  in  which  they  now  stand.  Still, 
if  the  rule  with  respect  to  the  landlord  and  tenant  were 
really  infringed  by  dispensing  with  the  form  of  an  eject* 
ment,  we  should  be  most  unwilling  to  dispense  with  it 
But,  for  the  reasons  above  stated,  we  do  not  think  that  it  is 
infringed,  and  are  of  opinion  that  the  rule  for  a  new  trial 
should  be  made  absolute. 

Rule  absolute. 
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Saturday,  Hodsoll  t?.  Stallebrass  andanother. 

January  1llA«    -^ 
In  an  action     CASE.     The  declaration  stated  that  the  defendants,  on 

!JL??-a"-      th«  U*  March,  1839,  and  from  thence  until,  &c,  wrong- 

nently  injuring  w  . 

the  hand  of  an  fully  kept  a  certain  dog,  the  defendants  well  knowing  all 
w^erebHoss  that  time  that  the  <*og  was  accustomed  to  bite  mankind, 
of  service  ao  an(j  which  dog,  whilst  defendants  so  kept  the  same,  to  wit, 
master  may      on  &c.  by  reason  of  the  premises,  did  bite  one  Young,  then 

recover  for  an(j  8tyj  being  the  servant  and  apprentice  of  plaintiff,  and 
prospective  °  rr  . 

damage,forthe  did  then  wound  two  of  the  fingers  and  the  right  hand  and 

STot^h?0116  arm  of  YounS>  insomuch  that  by  reason  thereof  Town 
cause  of  ao-  became  sick  and  crippled,  and  so  continued  from  thence 
iUegtd  act  and  un^'  l^e  commencement  of  this  suit,  during  all  which  time 
the  damage  Young  was  thereby  not  only  rendered  and  continued  inca- 
the  master  pable  of  performing  his  duty  as  such  servant  and  appren- 
could  not  tj^  ancj  a8  8UC|,  apprentice  of  serving  the  plaintiff  in  his 
action  as  often  trade  of  a  watchmaker,  as  Young  otherwise  might  and 

maw  resulted  wou^  ^ave  done' an<*  *D  l^e  wa>  °*  w^c^  lrac'c  Young  had 
been  duly  apprenticed  to  the  plaintiff  by  an  indenture  of 
the  9th  July,  1836,  for  a  term  of  years  from  thence  until 
Young,  who  was  thirteen  years  old  on  the  1st  August,  1835, 
should  attain  the  age  of  twenty-one  years,  viz.  until  the  1st 
August,  1843.  And  the  plaintiff  thereby  was  deprived  of 
the  service  of  his  apprentice,  which  otherwise,  &c,  and  was 
forced  to  expend  divers  sums,  to  wit,  &c.  in  hiring  another 
person,  &c,  and  in  and  about  endeavouring  to  cure  Young, 
&c«  Averment,  that  by  means  of  the  premises  the  fingers, 
band  and  arm  of  Young  have  become  and  are  permanently 
crippled  and  rendered  unfit  for  use,  and  Young  will  never 
again  be  capable  of  working  at  his  trade,  as  he  otherwise, 
&c.,  and  the  plaintiff  will  thereby  lose  all  benefit,  which  he 
otherwise  would  have  received,  from  the  future  service  and 
assistance  of  Young  as  such  servant  and  apprentice,  from 
thenceforth  until  the  expiration  of  the  apprenticeship;  and 
the  plaintiff  having  by  the  indenture  covenanted  to  provide 
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meat  and  drink,  &c.  fit  for  an  apprentice  during  all  the         1840. 
term  aforesaid,  will  remain  liable  to  do  so  until  the  expira-      ^   ^ 
tion  of  the  term,  notwithstanding  he  may  hereafter  receive  * 

no  benefit  from  the  service  of  Young,  fcc.  wd^otw! 

Plea,  against  the  farther  maintenance,  fee.  payment  of 
10/.  into  court,  and  a  denial  of  damages  ultriL  Replication 
of  damages  ultr&,  and  issue  thereon. 

The  canse  was  tried  before  Lord  Denman  C.  J.,  at  the 
London  sittings  after  last  Michaelmas  term.  All  the  ma- 
terial allegations  in  the  declaration  were  proved,  and  evi- 
dence was  also  given  that  the  apprentice's  hand,  in  conse- 
quence of  the  bite,  contiuued  stiff  up  to  the  time  of  the 
trial,  so  that  be  was  the  less  able  to  work  at  bis  master's 
trade.  For  the  defendant  it  was  contended  that  the  plain- 
tiff could  only  recover  for  damage  sustained  up  to  the  time 
of  action  brought,  as  the  apprentice  might  die  or  be  sepa* 
rated  from  the  plaintiff,  so  that  the  amount  of  future  da- 
mage, if  any,  could  not  be  estimated,  and  a  fresh  action 
might  be  brought  for  such  future  damage.  His  lordship 
was  of  opinion  that  the  plaintiff  was  not  so  limited,  but 
directed  the  jury  to  assess  separately  the  compensation  for 
damage  up  to  the  commencement  of  the  suit  and  for  pro- 
spective damage ;  and  reserved  leave  to  the  defendants  to 
move  to  enter  a  verdict  for  them.  The  jury  found  that  the 
10/.  paid  into  court  was  sufficient  for  the  past  damage,  and 
assessed  the  prospective  damage  at  £0/. 

Erie  now  moved  for  a  rule  accordingly.  The  action  is 
not  brought  for  the  injury  done  to  the  hand  of  the  appren- 
tice by  the  bite  of  the  dog,  but  for  the  damage  thereby 
occasioned  to  the  master;  and  until  damage  had  been  so 
occasioned  to  him,  he  could  have  no  cause  of  action.  Da* 
mage  to  the  master,  therefore,  being  in  itself  the  cause  of 
action,  the  jury  ought  not  to  have  taken  intp  consideration 
future  damage,  which  was  in  fact  taking  into  consideration 
a  future  cause  of  action.     [Lord  Denman  C.J.  Is  it  not  a 
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1840.        damage  to  the  master  to  have  an  uusouud  apprentice?] 
The  master  would  be  entitled  to  bring  a  fresh  action  every 
"v.  time  fresh  damage  accrued,  as,  for  instance;*  every  day  that 

and^notoer*  ^e  ^  to  Pa*  anot'ier  Per8on  f°*  doing  the  work  of  his 
sick  apprentice.  This  shews  that  prospective  damage 
could  not  be  included  in  the  verdict.  If  the  apprentice 
had  been  enticed  away  during  the  term,  the  plaintiff  could 
not,  before  its  expiration,  recover  for  loss  of  service  for  the 
residue  of  the  term :  Horn  v.  Chandler  (a)  and  Hambleton 
v.  Peere  (6).  [Littledale  J.  One  argument  in  the  last  case 
was,  that  the  apprentice  might  return  before  the  end  of  the 
term.]  Or  that  he  might  die.  [Lord  Denman  C.J.  I 
told  the  jury  to  take  the  contingency  of  death  into  account.] 
In  Malachy  v.  Soper  (c),  which  was  an  action  for  slander  of 
title  to  mining  shares,  and  is  reported  on  another  point, 
Littledale  J.  held  at  nisi  prius  that  the  jury  could  not  take 
prospective  damage  into  account.  Interest  is  allowed  on 
bills  of  exchange  to  the  time  of  judgment,  but  that  is  ou 
the  ground  that  a  subsequent  action  cannot  be  brought  for 
the  interest, — a  reason  which  does  not  apply  in  this  case. 
The  allegation  that  the  apprentice  was  permanently  crip- 
pled was  not  made  out  by  proof  that  the  stiffness  in  his 
band  continued  at  the  time  of  the  trial. 

Littledale  J. — There  is  no  ground  for  a  rule  in  this 
case.  The  allegation  of  permanent  injury  was  sustaiued 
by  the  evidence :  an  injury  may  be  called  permanent  though 
it  may  not  last  throughout  a  man's  life.  The  allegation 
would  be  satisfied  by  shewing  an  injury  that  would  endure 
for  a  year  or  a  shorter  period,  just  as  in  declaring  for  a 
total  loss  the  plaintiff  may  recover  for  a  partial  loss.  The 
master  was  entitled  to  recover  for  prospective  damage,  for 
the  damage  arises  from  the  illegal  act  of  the  defendant.  In 
Malachy  v.  Soper  (c)  I  held  that  the  plaintiff's  claim  should 

(a)  1  Mod.  271.  (c)  3  Bing.  N.  C  371. 

(6)  2  Saund.  170. 
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be  confined  to  damage  already  sustained,  because  the  jury 
would  be  unable  to  estimate  the  future  damage  to  shares, 
which  are  liable  to  so  much  fluctuation  that  the  amount  of 
damage  could  not  be  brought  to  any  certain  test.  In  the  ^  another.3 
case  in  Saunders  (a)  the  future  damage  could  not  be  as- 
sessed, inasmuch  as  the  apprentice  might  return.  It  is  said 
that  the  plaintiff  here  might  bring  a  fresh  action  whenever 
fresh  damage  accrued  from  the  unlawful  act  of  the  defend- 
ant, because  damage  is  the  cause  of  action.  That  is  not 
so :  although  it  is  necessary  to  shew  special  damage,  the 
cause  of  action  is  the  unlawful  act  and  the  damage :  it  Is 
the  injury  per  quod  servitium  amisit. 

Coleridge  J.  (b) — I  am  of  the  same  opinion.  If  the 
plaintiff  had  sustained  the  injury  in  his  own  person,  he 
might  recover  for  future  damage.  The  only  difference  is, 
that  this  action  is  not  brought  for  the  illegal  act  alone,  but 
for  damage  also ;  but  it  is  a  fallacy  to  say  that  the  action  is 
for  damage  only. 

Lord  Denman  C.J. — The  rule  is  thus  stated  in  2 
Wms.  Sound. (c): — "So  in  trespass,  and  in  tort,  new  ac- 
tions may  be  brought  as  often  as  new  injuries  and  wrongs 
are  repeated ;  and  therefore  damages  shall  be  assigned  only 
up  to  the  time  of  the  wrong  complained  of.'9  It  is  not 
said  that  new  actions  may  be  brought  as  soon  as  new  suf- 
ferings and  new  damages  arise. 

Rule  refused. 


(a)  Hambleton  v.  Veere,  9  Saund.      the  Special  Commission  at  Mon- 
170.  mouth. 

(b)  William  J.  was  absent  on  (c)  171  b. 


204  CASES  IK  THE  QUEEN'S  BENCH, 

1840. 

Christie,  Assignee  of  Elliott  a  Bankrupt,  r.  Unwin 

Saturday,         and  another,   Registered  Public  Officers  of  the   Not- 

January  10th.  '  * 

Wk ,        tikoham  and  Nottinghamshire  Bank. 

Where  an  or- 

by\heCourt     TROVER  by  assignee  of  the  bankrupt  Elliott  for  lace 

of  Review  un-  frame8  and  machinery  taken  and  converted  by  the  defend- 

der  6  Geo.  4,  . 

c.  16, s.  18,  to  ants  after  the  bankruptcy.     Pleas:  1st,  not  guilty;  2dlyt 

baTnTuT'to  that  Elliott  wa8  not  a  bankruPt  modo  et  formk;  Sdly,  that 
be  proceeded  the  plaintiff  as  assignee  was  not  lawfully  possessed  of  the 
standing  The  "   8a'd  goods  and  chattels.     The  defendants  gave  notice  of 

petitioning       disputing  the  petitioning  creditor's  debt  and   the  act  of 

creditor's  debt  t     *         5  *  * 

has  been  found  bankruptcy. 

insufficient,  £t  fa  trja]  at  t|,e  Nottingham  summer  assizes  for  1838, 

the  petition  on        .         «  r     .  .    .  ,  ,t^« 

which  the  or-    before  Bosanquet  J .,  it  appeared  that  on  the  25th  February 

cMnotmb^dused  1837>  Ellioil  was  dec,ared  a  bankrupt,  and  the  plaintiff 
to  explain  any  was  duly  appointed  assignee  of  his  effects.  The  petitioning 
The  orden  "*  creditor  was  James  Cropper,  but  his  debt  having  been  sub- 
Where  liiere"  8eoiuent'y  discovered  to  be  insufficient,  a  petition  was  pre- 
recited  that      sented  by  the  public  officer  of  the  Northern  and  Central 

O.  H.  public    gank  to  the  Court  of  Review  under  sect.  18  of  6  Geo.  4, 

registered  . 

officer  of  the     c.  16,  to  substitute  the  said  public  officer  in  lieu  of  Cropper. 

had  petitioned  ^e  Court  of  Review  made  thereupon  the  following  order : 
the  Court  that        In  Bankruptcy,      \ 

beVr^eSd        Court  of  Review-    3  Wednesday,  31st  January,  1838. 

with,  and  ad-  In  the  matter  of  Thomas  Elliott,  a  Bankrupt. 

the  debt  of  J.  C.  Whereas  George  Hall,  of  Manchester  in  the  county  of  Lancaster, 
the  petitioning  gentleman,  one  of  the  public  registered  officers  of  certain  persons  united 
creditor,  was  in  copartnership  for  the  purpose  of  carrying  on  business  as  bankers  in 
S'VJ1811  Hi ?h"f  Manchester  and  elsewhere,  under  the  provisions  of  a  certain  act  of  par- 
the  debt  of  Hament  (7  Geo.  4,  c.  46),  and  under  the  name  of  the  Northern  and 
the  N.  &  C.  Central  Bank  of  England,  which  said  persons  so  united  in  partnership 
Bank  proved  were  creditors  of  the  above-named  bankrupt,  did,  on  or  about  the  J  7th 
under  the  fiat  ^  of  January  instant,  prefer  unto  this  Court  his  petition  in  the  above 
curred  not"  an-  mRtter>  Paying  tn&t  the  fiat  against  the  said  Thomas  Elliott,  in  the  said 
terior  to  the  petition  mentioned,  might  be  ordered  to  be  proceeded  in,  and  that  the 
debt  of  the 

said  banking  company;  held,  that  the  order  was  invalid,  as  it  did  not  state  distinctly  that 
the  debt  of  the  N.  &  C.  Bank  had  been  proved  before  the  petition  was  made. 

A  clerical  error,  however,  will  not  vitiate  the  order ;  held,  therefore,  that  stating  the 
debt  of  the  N.  &  C.  Bank  to  have  been  incurred  not  anterior  to  the  debt  of  the  said 
banking  company  (instead  of  J.  C.)  was  immaterial. 
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costs  of  the  said  petitioner  by  reason  of  the  said  adjudication  and  inci-  1840. 

dental  expenses  thereto,  and  also  the  costs  of  the  meeting  of  the  com*       v^-v*^/ 

missioners  as  therein  mentioned,  might  be  directed  to  be  paid  by  Hector      Christie 

Christie  therein  mentioned,  out  of  the  estate  and  effects  of  the  said  "* 

Thomas  Elliott,  now  upon  hearing  the  said  petition  and  the  affidavit  of       ^  another 

Hugh  Bruce  Campbell  filed  in  support  thereof  read,  and  what  was 

alleged  by  counsel  for  the  said  petition  for  H.  Chrittie  the  sole  assignee 

of  the  estate  of  the  said  bankrupt,  and  for  the  assignees  of  J.  Cropper  a 

bankrupt,  the  petitioning  creditor,  this  Court  does  declare  that  the  debt 

of  JT.  Cropper,  and  on  which  the  adjudication  of  the  bankruptcy  of  the 

said  Thomas  Elliott  was  made,  was  an  insufficient  debt  to  support  the 

fiat  issued  against  the  said  Thomas  Elliott,  and  it  appearing  to  the  Court 

that  the  debt  of  the  said  Northern  and  Central  Bank  of  England, 

proved  under  the  fiat  against  the  said  Thomas  Elliott,  or  so  much  thereof 

as  was  sufficient  to  support  such  fiat,  was  so  incurred  not  anterior  to 

the  said  debt  of  the  said  banking  company,  and  was  an  existing  and 

sufficient  debt  to  support  the  said  fiat,  the  Court  does  order  that  the 

said  fiat  issued  against  the  said  Thomas  Elliott  be  proceeded  in ;  but 

this  order  is  not  to  prejudice  any  action  pending  under  the  said  fiat 

against  the  said  Thomas  Elliott.  By  the  Court. 

It  was  objected  for  the  defendants  that  this  order  was 
insufficient,  first,  because  it  was  not  alleged  in  the  pe- 
tition, nor  found  expressly  by  the  order,  that  the  debt  of  the 
Northern  and  Central  Bank  was  not  anterior  to  that  of 
Cropper;  secondly,  because  it  did  not  appear  that  Hall 
applied  on  behalf  of  the  Northern  and  Central  Bank,  but 
only  that  he  was  their  registered  officer;  thirdly,  because 
the  petition  for  the  order  did  not  appear  to  have  been  made 
after  the  adjudication,  nor  that  at  the  time  of  the  petition 
they  were  creditors ;  fourthly,  because  it  did  not  find  that 
the  debt  of  the  Northern  and  Central  Bank  had  been  proved 
before  the  application  was  made  to  the  Court  of  Review, 
and  Muskett  v.  Drummond  (a)  was  relied  upon.  The  learned 
judge  was  of  opinion  that  the  order  was  invalid  in  not  finding 
that  the  debt  was  not  anterior  to  the  debt  of  Cropper,  and 
that  although  it  was  found  to  be  not  anterior  to  the  debt  of 
the  banking  company,  which  was  probably  a  clerical  error, 
he  could  not  take  it  upon  himself  to  decide  that  it  was  so, 
nor  could  he  reject  the  passage  as  surplusage,  and  therefore 
be  ordered  the  plaintiff  to  be  nonsuited. 

(«)  10  B.  & C.  153 ;  8.  C.5M.&  R.  210. 
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v. 

Unwin 

and  another. 
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Goulburn  Serjt.  in  the  ensuing  Michaelmas  Term  ob- 
tained a  rule  nisi  to  set  aside  the  nonsuit,  against  which 

Whitehurst  now  shewed  cause.  The  authority  to  sub- 
stitute the  debt  of  another  for  the  debt  of  the  origiual  pe- 
titioning creditor  is  founded  on  the  special  terms  of  sect.  18 
of  6  Geo.  4,  c.  l6(«),  and  therefore  the  order  must  shew 
upon  the  face  of  it  that  the  case  has  arisen  in  which  alone 
the  lord  chaucellor  (or  now  the  Court  of  Review)  has  juris- 
diction, and  that  all  the  previous  requisites  have  been  com- 
plied with.  Now,  first,  although  it  is  stated  that  George 
Hall  (who  petitioned  the  Court  of  Review)  is  one  of  the 
registered  officers  of  the  Northern  and  Central  Bank,  it  does 
not  appear  that  be  made  the  application  on  behalf  of  that 
bank,  or  that  he  was  a  public  officer  to  sue  under  7  Geo.  4, 
c.  46,  s.  4,  or  that  he  was  a  public  officer  at  the  time  he  pre- 
sented the  petition :  secondly,  the  petition  does  not  upon  the 
face  of  it  appear  to  be  made  after  the  adjudication :  thirdly, 
the  debt  of  the  Northern  and  Central  Bank  is  not  found  to 
have  been  not  anterior  to  the  debt  of  J.  Cropper;  it  is  true 
that,  probably  by  a  clerical  error,  instead  of  the  name  James 
Cropper,  the  words  banking  company  have  crept  iu,  but  still 
the  Court  cannot  say  that  it  was  an  error,  or  insert  as  a  fact 
that  which  they  know  nothing  about,  viz.  that  the  debt  of 
the  Northern  and  Central  Bank  was  not  anterior  to  that  of 
James  Cropper.  [Humfrey  contrcL  The  petition  states  that 
fact  clearly  (A).]  The  petition  cannot  be  looked  at,  the 
order  must  bear  on  the  face  of  it  all  that  is  necessary  to  give 


(a)  That  section  enacts, — "  If 
after  adjudication  the  debt  or  debts 
of  the  petitioning  creditor  or  cre- 
ditors, or  any  of  them,  be  found 
insufficient  to  support  a  commis- 
sion, it  shall  be  lawful  for  the  lord 
chancellor,  upon  the  application 
of  any  other  creditor  or  creditors, 
having  proved  any  debt  or  debts 
sufficient  to  support  a  commission 
(provided  such  debt  or  debts  has 
or  have  been  incurred  not  anterior 


to  the  debt  or  debts  of  the  peti- 
tioning creditor  or  creditors)  to 
order  the  said  commission  to  be 
proceeded  in,  and  it  shall  by  such 
order  be  deemed  valid." 

(b)  The  petition  to  the  Court  of 
Review  was  read  at  the  trial,  and 
stated  that  the  debt  of  the  North- 
ern and  Central  Bank  had  been 
proved  under  the  commission,  and 
that  it  had  been  incurred  not  an- 
terior to  the  debt  of  Cropper. 


Christie 
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jurisdiction,  and  this  is  a  condition  precedent  to  any  juris-         1840. 
diction  accruing.     Lastly,  the  order  does  not  state  that  the 
debt  of  the  Northern  and  Central  Bank  had  been  proved  at  v. 

the  time  of  application  made,  which  is  another  fatal  defect.  ^ another 
All  that  it  states  is,  first,  at  the  commencement  that  Hall, 
registered  officer  of  certain  persons,  who  were  creditors,  pre- 
ferred bis  petition,  and  afterwards  that  "  it  appearing  to  the 
Court  that  the  debt  of  the  said  Northern  and  Central  Bank 
of  England  was  proved  under  the  fiat,"  which  means  only  that 
the  debt  was  proved  at  the  time  the  order  was  made,  but  not 
at  the  time  the  petition  was  presented,  and  jurisdiction  can- 
not be  intended.  Musket t  v.  Drummond(a)  shews  the 
accuracy  which  is  required  in  drawing  up  these  orders. 

Goulburn  Serjt.  and  llumfrey  contnL  The  point  on 
.which  the  learned  judge  nonsuited  the  plaintiff  at  the  trial 
was  that  it  was  not  stated  that  the  debt  of  the  Northern  and 
Central  Bank  was  not  anterior  to  the  debt  of  Cropper. 
[Lord  Denman  C.  J.  We  are  quite  with  you  upon  that 
point.  Coleridge  J.  The  objection  you  have  to  answer 
is,  that,  as  the  lord  chancellor  has  only  jurisdiction  on  the 
application  of  a  creditor  who  has  proved  his  debt,  the  order 
no  where  states  that  the  Northern  and  Central  Bank  had 
done  so.]  The  petition  which  states  that  fact  clearly  may 
be  looked  at.  The  order  is  drawn  up  upon  reading  the 
petition,  like  rules  of  this  Court  upon  reading  affidavits, 
and  therefore  virtually  incorporates  the  matter  referred  to. 
Thia  order  seems  very  analogous  to  a  decree  in  Chancery, 
in  which  case  the  bill  and  answer  is  always  admitted  along 
with  the  decree.  [Coleridge  J.  This  is  a  special  authority 
given  by  act  of  parliament,  and  therefore  the  order  should 
shew  expressly  either  by  recital  or  in  adjudication  that  all 
the  facts  necessary  to  give  jurisdiction  had  occurred.]  It 
is  submitted  that  enough  does  appear  even  without  the 
petition.  For  first  of  all,  the  debt  of  Cropper  is  adjudged 
to  be  insufficient,  and  then  the  debt  of  the  Northern 
(a;  10  B.  &  C.  353;  S.C.  5  M.  &  R.  310. 
VOL.  III.  P 


V. 

Umwiw 
and  another. 
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and  Central  Bank  is  stated  to  be  sufficient  to  support  the 
fiat.  Now  it  could  not  be  sufficient,  if  it  were  not  proved 
at  the  time  of  the  application  made  to  the  Court  of  Review. 
A  reasonable  intendment  must  be  put  upon  the  words  of 
the  order,  and  a  construction  adopted,  which  die  words 
fairly  bear,  that  the  Court  did  not  act  without  jurisdiction. 

Lord  Denman  C.  J.-* This  order  has  been  objected  to 
on  many  grounds,  all  of  which  may  probably  be  got  over 
but  the  last,  viz.  that  the  order  must  appear  on  the  face  of 
it  to  have  been  made  on  the  application  of  a  creditor  who 
had  proved  his  debt  at  the  time  of  application.  It  seems 
to  have  been  thought  sufficient  if  the  debt  were  proved  at 
any  time  before  the  order  made,  but  on  the  wording  of 
sect.  18  common  sense  clearly  shews  that  it  was  intended 
the  debt  should  have  been  proved  before  the  time  of  appli- 
cation. 


Littledale  J. — Section  18  gives  the  lord  chancellor 
jurisdiction  only  where  the  debt  of  the  petitioning  creditor 
has  been  found  insufficient,  and  upon  the  application  of 
any  other  creditor  having  proved  his  debt.  Now  the  order, 
it  is  true,  states  that  the  debt  of  the  Northern  and  Central 
Bank  was  proved,  but  the  question  is,  when  proved?  And 
it  is  clear  it  may  mean  proved  either  before  the  application, 
or  after  the  application  and  before  the  order,  which  is  in- 
sufficient. It  is  said  that  this  ambiguity  may  be  holpen  by 
the  petition,  which  certainly  does  state  the  fact  properly. 
But  we  must  look  at  the  order  alone,  and,  that  being  insuf- 
ficient, the  objection  must  prevail. 

Coleridge  J.  (a) — I  will  onlwdd  that  we  must  con- 
strue the  words  of  this  order  according  to  the  fair  meaning 
of  the  expressions  employed,  \fiowever  high  the  authority 
to  whom  a  special  statutory  power  is  delegated,  we  must 
take  care  that  in  the  exercise  of  it  the  facts  giving  jurisdiction 

(a)  Williams  J.  was  on  the  Special  Commission  nt  Monmouth. 
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plainly  appear,  and  that  the  terms  of  the  statute  are  com-         j840. 
plied  with.    This   rule  applies  equally  to  an  order  of  the 
lord  chancellor  as  to  any  order  of  petty  sessions. 


Rule  discharged* 


Christie 

v. 

Unwin 

and  another. 


Padmore  v.  Lawrence.  Saturday, 

January  18M. 
CaASE  for  slander.     Plea:  not  guilty.    At  the  trial  before  The  plaintiff 
Parke  B.,  it  appeared  that  the  plaintiff,  who  was  a  teacher  fo/a^mU 
of  drawing,  having  been  for  a  few  minutes  at  the  defendant's  nutes  at  the 
house,  a  broach  was  missed  from  the  table  of  the  room  in  nouse  a 

which  she  had  been,  soon  after  her  departure;  the  defend-  broach  was 
...  .  ••it      missed  soon 

ant  immediately  went  to  tbe  postman  to  inquire  where  she  after  her  de- 
lodged,  and  while  in  company  with  him  met  the  plaintiff  j}*?1"?'  |he  . 
and  charged  her  with  stealing  it.     They  thereupon  pro-  mediately 

ceeded  to  an  inn,  and  iu  one  of  the  rooms  of  the  inn  the  !*?!!' 1°\* 

'  postman  to 

defendant  repeated  his  charge  ip  the  presence  of  tbe  postman  inquire  where 
and  of  two  women,  who  were  sent  for  to  search  the  plain-  meeting  her 

tiff.     The  broach  was  afterwards  found  in  tbe  defendant's  charged  her 

iii.  .      w,ln  die  theft. 

house.    The  learned  judge  told  the  jury  that  the  verdict  They  then  pro- 
must  be  for  tbe  plaintiff,  on  the  ground  that  the  charges  in  j^there^e 
question  were  not  made  under  circumstances  which  would  defendant  re- 
render  them  authorized  in  point  of  law,  and  they  would  say  {Jh**e  m18tne 
for  what  damages.     The  jury  gave  their  verdict  accordingly,  presence  of 
A  rule  nisi  had  been  obtained  in  Michaelmas  term,  1 838,  wn0  were  dl- 

for  a  new  trial,  on  the  ground  of  misdirection.  reeled  by  the 

'  °  defendant  to 

search  her;  the 

Crowder  and  Butt  now  shewed  cause.     Whether  the  de-  ^^JJ!?ng 

feudant  was  justified  or  not  in  making  the  communications  in  wards  found 

question,  was  for  the  decision  of  the  judge;  whether,  if  justi-  ^f8eweBen  " 

fied  in  making  them,  he  acted  maliciously  or  not,  was  for  the  house,  in  an 
,     .  .         „  .     .  mi     /-  •       •  i  action  for  slan- 

decision  of  the  jury.   J  he  first  communication  to  the  postman  <jer,  brought 

was  unauthorized,  though  if  made  to  a  constable  or  magistrate  {jy.  Je  Plaintlff> 

for  the  purposes  of  justice  it  would  have  been  privileged;  was  a  question 

for  the  jury 
whether  the  defendant  made  the  charge  bona  fide. 

P  2 
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so  also  was  the  second  communication,  for  there  was  no 
occasion  for  the  defendant  to  have  said  anythiug  during  the 
search.  The  question  is  not  as  to  the  existence  of  malice, 
which  would  be  a  proper  question  for  the  jury ;  but  whether 
the  defendant  ought  not  carefully  to  have  abstained  from 
making  such  a  charge  as  he  did  before  persons  not  officers 
of  justice.  [Lord  Denman  C.  J.  According  to  Toogood  v. 
Spyring(a)9  the  question  of  the  bona  fides  of  the  defendant 
ought  to  have  been  submitted  to  the  jury,  with  reference  to 
the  occasion  of  the  communication.]  The  distinction  is 
between  what  is  said  to  a  policeman,  or  other  party  interested 
in  the  matter,  and  what  is  said  to  a  stranger.  That  case 
decided  that  the  circumstance  of  another  person  being  pre- 
sent when  a  communication  was  made  to  the  former,  would 
not  prevent  it  from  being  privileged. 


Erie  (with  whom  was  Barstotv),  in  support  of  the  rule. 
This  was  not  a  gratuitous  charge  on  either  occasion,  but  a 
narrative  of  the  grounds  on  which  the  suspicion  was  enter- 
tained, as  in  Toogood  v.  Spyring  (a).  The  inquiry  here  was 
not  pursued  further  than  in  Fowler  v.  Homer  (6). 

He  then  cited  Martin  v.Stroug(c),  Bromage  v.Pros$er(d), 
Wright  v.  H'oodgate(e),  and  referred  to  the  direction  to  the 
jury  by  Tindal  C.  J.  iu  Finder  v.  Westlake  (/),  and  by 
Taunton  J.  in  Blake  v.  Pilfold(g)9  and  was  then  stopped 
by  the  Court. 


Lord  Denman  C.  J. — It  is  impossible  to  say  that  the  cir- 
cumstances and  occasion  of  the  communications  should  not 
have  been  left  to  the  consideration  of  the  jury,  without  over- 
ruling Toogood  v.  Spyring  (a).  Indeed,  where  there  are  cir- 
cumstances which  are  fit  to  be  so  left,  all  the  cases  are  in 
support  of  that  course.     I  think  therefore  the  learned  judge 


(a)  1  Cr.,  M.  &R.  181. 
(5)  3  Camp.  294. 
(c)  5A.&  E.  535;  S.  C.  1  N. 
&  P.  20, 


(d)  4  B.  &  C.  247;  S.  C.  6  D. 
&  R.  296. 

(e)  S  Cro.,  M.  &  R.  573. 
(/)Moo.  &Malk.  462. 
(S)  I  Moo.  &  Uob.  199. 
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was  not  justified  in  taking  upon  himself  to  say  that  the  ver-         1840. 

diet  must  be  for  the  plaintiff.  J^"-*"^ 

r  Padmore 

Little  dale  J.  concurred.  Lawrence. 

Coleridge  J. — The  defendant  was  entitled  to  have  the 
opinion  of  the  jury  as  to  his  bona  fides  in  charging  the 
plaintiff  with  having  committed  the  theft.  It  is  contended 
that  the  defendant  was  not  authorized  in  making  the  charge 
on  the  first  occasion,  because  such  a  charge  cannot  be  made 
unless  to  the  officers  of  justice,  or  unless  a  felony  has  been 
actually  committed.  But  the  urgencies  of  society  would 
not  bear  so  strict  a  rule.  On  the  second  occasion,  the  pre- 
sence of  the  postman  was  accidental,  and  that  brings  it  within 
the  authority  of  Toogood  v,  Spyring  (a) ;  besides,  the  two 
searchers  might  be  said  to  be  special  ministers  of  justice  for 
the  time.  I  am  of  opinion  that  these  circumstances  should 
be  left  to  the  consideration  of  a  jury,  and  that  there  must 

therefore  be  a  new  trial. 

Rule  absolute. 

(a)  1  Cr.,  M.  &R.  18J. 


MBiGHt,.  Clinton.  £%&. 

DEBT  for  calls  by  the  plaintiff,  as  one  of  the  trustees  in  In  order  to 
...  .  .  .  proceed  tor 

the  second  district  of  roads  mentioned  in  a  certain  act  of  calls,  under  the 

General  Turn- 
pike Act,  9  Geo.  4,  c.  77,  against  parries  who  have  agreed  to  subscribe  money  tor  the 
making  or  repairing  a  highway,  the  agreement  must  be  in  writing,  and  must  be  substan- 
tially the  same  as  the  form  given  in  the  schedule  of  3  Geo.  4,  c.  126. 

Therefore,  where  at  a  meeting  of  the  inhabitants  of  a  district,  the  following  instrument 
was  handed  about,  and  was  signed  by  persons  then  present,  to  the  amount  of  3250/.: — 
"  At  a  meeting  of  &c.,  it  appearing  from  the  estimates  that  to  make  a  new  line  from  A.  to 
L.  an  expense  of  4600/.  will  be  involved,  it  was  proposed  that  the  necessary  applications 
be  made  without  delay,  in  order  to  raise  funds  to  meet  the  expenses,  and  the  gent  bm  en 
under-named  hare  proposed  to  subscribe  such  sums  for  the  purposes  as  are  set  opposite 
to  their  respective  names,  and  which  it  is  proposed  to  secure  by  mortgage  on  the  tolls." 

Held,  that  this  instrument  was  a  mere  proposal,  and  not  an  agreement  under  the 
3  Geo.  A,  c.  126  and  9  Geo.  4,  c.  77,  and  this,  although  a  local  act  had  been  obtained 
in  consequence  of  the  subscription  list,  and  the  road  had  been  made.  The  defendant, 
wbo  had  signed  the  above  proposal,  was  held  not  liable  for  calls  made  upon  it,  although 
be  had  promised  by  parol  to  pay  them. 

Sect.  82  of  3  Geo.  4,  c.  Itf6,  is  only  repealed  by  9  Geo.  4,  c.  77,  ss.  6  &  7,  as  to  so 
much  as  relates  to  the  payment  and  recovery  of  the  sum  subscribed  for  the  making  of  a 
turnpike  road. 
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parliament,  intituled  8cc.  (3  Will.  4,  c.  liv.  local  and  per- 
sonal^).) 

The  declaration  alleged  that  the  defendant,  before  the 
making  of  the  above  act,  to  wit,  on  the  23d  November, 
1832,  did  subscribe  a  certain  sum  of  money,  to  wit,  50/., 
and  certain  other  persons  did  subscribe  other  sums,  for  and 
towards  the  making  and  maintaining  of  a  new  line  and  diver- 
sion of  road  within  the  said  second  district,  and  that  after 
the  making  of  the  said  first  mentioned  act,  to  wit,  on  the 
14th  June,  1833,  at  a  certain  meeting  of  the  said  trustees 
of  the  second  district,  theu  duly  held  in  pursuance  of  the 
said  act,  by  and  before  the  said  trustees,  that  is  to  say,  J.  M. 
&c,  it  was  ordered  by  the  said  trustees,  being  all  the  trus- 
tees of  the  said  second  district  then  present  at  the  said 
meeting,  that  an  application  should  be  forthwith  made  by 
the  chairman  of  the  said  trustees  (and  which  application  was 
accordingly  made  by  the  said  trustees),  for  a  call  on  the 
several  subscribers  aforesaid,  of  20/.  per  cent  on  the  amount 
of  their  respective  subscriptions,  the  same  to  be  paid  on  or 
before  the  28th  June  then  instant,  and  of  which  said  order 
the  defendant  afterwards,  to  wit,  on  &c,  had  notice,  and  by 
reason  of  the  premises  the  defendant  then  became  liable  to 
pay  to  the  said  trustees  the  sum  of  10/.,  parcel  of  the  said 
sum  of  50/.  so  subscribed  by  the  defendant  as  aforesaid, 
within  the  time  directed  by  the  said  order  in  that  behalf. 
The  declaration  then  alleged  that  two  other  calls  of  10/. 
each  had  been  made. 

Plea,  amongst  others,  that  defendant  did  not  subscribe 
the  said  sum  of  money  of  50/.  in  the  said  declaration  men- 
tioned, or  any  part  thereof,  for  and  towards  the  making  and 
maintaining  of  a  new  line  and  diversion  of  road  iu  the  said 
declaration  mentioned,  modo  et  formft.  Replication,  issue 
thereon. 


(a)  Intituled  an  Act  for  more 
effectually  repairing  the  road  from 
Tunstall,  in  the  county  of  Stafford, 
to  Bosley,  in  the  county  of  Ches- 


ter, and  from  Great  Chell  to  Shel- 
ton,  in  the  said  county  of  Stafford, 
and  for  making  a  line  and  diversion 
of  road  to  communicate  therewith. 
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At  the  trial  at  the  Cheshire  spring  assizes,  1838,  before  mo. 
Williams  J.,  the  following  facts  appeared: — A  number  of 
the  inhabitants  of  the  Staffordshire  potteries  were  desirous 
of  improving  the  road  from  Chell  to  Shelton,  and  a  meeting 
being  convened  by  the  trustees  of  that  road,  at  which  several 
of  the  inhabitants  attended,  the  following  paper-writing  was 
drawn  up  by  the  clerk  of  the  trustees,  and  was  handed  about 

the  room : 

"  Swan  Inn,  Henley,  2 2d  November,  1832. 
w  At  a  meeting  of  the  trustees  of  the  Great  Chell  and  Shelton  road, 
holden  this  day,  it  appearing  from  the  estimates  laid  before  it  that  to 
effect  the  objects  which  the  trustees  have  in  view,  namely,  the  new  line 
from  the  Albion  Inn  in  Shelton,  to  Lane  End,  and  the  diversion  from 
Mr.  Ratcliffe's  manufactory  to  Sneyd  Green,  an  expense  of  4600/.  will 
be  involved,  including  the  land  which  will  be  required,  it  was  proposed 
that  the  necessary  applications  be  made  without  delay,  in  order  to  raise 
funds  to  meet  the  expenses  referred  to,  and  the  gentlemen  undernamed 
have  proposed  to  subscribe  such  sums  for  the  purpose  as  are  set  opposite 
to  their  respective  names,  and  which  it  is  proposed  to  secure  the  repay- 
ment of  with  interest,  by  way  of  mortgage  on  the  tolls." 

The  defendant,  who  resided  within  the  district,  signed  his 
name  for  50/.,  and  other  parties  present  also  signed  to  the 
amount  of  32501.  Application  was  thereupon  made  to 
parliament  for  powers  to  make  the  road  in  question,  and  the 
3  Will.  4,  c.  liv.  (local  and  personal)  was  obtained  in  con- 
sequence, and  received  the  royal  assent  1st  May,  1833. 
It  appeared  that  on  the  previous  7th  February,  1833,  a  reso- 
lution was  passed  by  the  trustees  to  give  up  part  of  the  new 
line  originally  contemplated.  The  road  was  commenced  in 
1833,  and  three  several  calls  of  twenty  per  cent,  each  were 
made  in  that  year  and  in  1836,  on  the  subscribers,  and  it  was 
proved  that  the  defendant  promised  by  parol,  from  time  to 
time,  to  pay  these  calls.  The  verdict  passed  for  the  plaintiff, 
subject  to  a  motion  to  enter  a  verdict  for  the  defendant  (a). 

Kelly  having  obtained  a  rule  accordingly  hi  the  ensuing 
Easter  term, 

(a)  Other  questions  were  raised  the  road,  but  the  decision  of  the 

as  to  the  trustees  having  aban-  Court  makes  any  statement  of  this 

doned  that  portion  of  the  scheme  part  of  the  case  unnecessary. 
which  contemplated  a  diversion  of 
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1840.  Si*  jP.  Pot/och,  J.  Evans  and  E.  V.  Williams,  now  shewed 

^P^^      cause.    The  question  on  the  first  issue  is,  whether  the  de- 
t,.  fendant  subscribed  an  agreement  to  advance  the  sum  of  50/. 

Cunton.  awards  making  a  new  road.  The  local  act  being  silent  as 
to  nails,  the  provisions  of  the  General  Turnpike  Acts, 
S  Geo,  4,  c.  126  and  9  Geo.  4,  c.  77,  must  be  referred  to, 
in  order  to  ascertain  how  these  subscriptions  are  to  be  reco- 
vered. By  the  former  of  these  acts,  section  82  (a),  where 
any  sunk  of  money  has  been  agreed  to  be  advanced,  theu  in 
default  of  payment  within  twenty-one  days  after  the  same  is 
payable*  the  treasurer  of  the  turnpike  trust  may  sue  for  it ; 
and  in  the  schedule  to  that  act,  a  form,  No.  14,  is  given, 
which  is  headed  "  Agreement  by  Subscription  for  advancing 
Money  to  make  and  repair  a  Turnpike  Road  or  Highway/' 
and  which  is  the  proper  form  to  be  used  where  any  such 
agreement  is  entered  into.  But,  although  the  agreement  in 
question  does  not  in  form  follow  this  precedent,  it  does  so 
in  substance,  and  s.  148  of  the  same  act  merely  directs  that 
such  forms  may  be  used,  and  enacts  that  no  objection  shall 
be  taken  for  want  of  form  in  any  such  proceedings.  The 
question  therefore  is,  whether  the  defendant,  after  having 
signed  this  agreement,  and  having  subsequently  recognized 
all  that  was  done,  and  actually  promised  to  pay,  can  take 

(a)  3  Geo.  4,  c.  136,  s.  82,  en-  purport  of  such  writing,  and  shall 

acts,  **  that  if  any  person  or  per-  be  demanded   by  the   person   to 

sons  shall  agree  to  ndvnnce  any  whom  the  same  is  made  payable 

Sum  or  sums  of  money  to  be  em-  by  such  writing,  or  if  no  person 

ployed  in  the  making  or  repairing  be  named  therein  for  that  purpose, 

of  any  turnpike  road,  or  highway  by  the  treasurer  of  such  turnpike 

intended  to  be  made  turnpike,  and  or  intended  turnpike  road,  it  shall 

shall  subscribe  his,  her  or  their  and  may  be  lawful  for  every  such 

name  or  names  to  any  writing  for  treasurer  or  other  person  to  sue  for 

that  purpose,  every  such  person  and  recover  the  same  in  any  of  his 

shall  be  liable  to  pay  every  such  majesty's  courts  of  record,  by  ac- 

sum  or  sums  of  money  so  sub-  tion  of  debt,  or  on  the  case,  or  by 

scribed,  according  to  the  purport  bill,  suit  or  information,  wherein 

of  such  writing,  and  in  default  of  no  essoin,  protection,  or  wager  of 

payment  thereof,  within  twenty-  law,  nor  more  than  one  imparlance 

one  days  after  the  same  shall  be-  shall  be  allowed." 
come  payable,  according  to  the 
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any  objection  now  for  want  of  form*  It  is  true  that  this 
agreement  assumes  the  form  of  a  proposal,  but  that  is  the 
caae  with  most  agreements  till  they  are  executed.  In  Stal- 
ling t.  Lord  Huatingfieldia),  where  the  defendant  made 
proposals  in  writing  to  the  plaintiff  to  hire  turn  as  a  servant, 
it  was  held  that  when  the  plaintiff  .accepted  the  proposal  it 
became  an  agreement.  So  here,  as  soon  as  the  defendant 
subscribed  his  name  to  the  proposal,  with  the  sum  attached, 
it  became  an  executed  agreement.  Suppose  that  the  word 
agree  had  been  used  throughout  the  instrument  instead  of 
propose,  it  is  obvious  that  die  sense  would  have  been  just 
the  same;  it  is  clear,  therefore,  that  the  use  of  the  former 
word  cannot  prevent  its  being  an  agreement •  It  may  be 
admitted  that,  as  there  was .  an  alteration  of  the  plan  pro- 
posed at  this  meeting,  and  before  the  act  was  obtained,  the 
defendant  was  at  liberty  to  withdraw  from  the  undertaking. 
But  he  did  not  do  so,  and,  as  he  must  be  taken  to  have  had 
notice  of  what  passed  in  the  district,  it  is  clear  that  he  rati- 
fied the  change.  Besides,  if  the  defendant  relies  on  a 
departure  from  the  original  plan,  be.  should  have  pleaded  it 
in  confession  and  avoidance.  But  secondly,  as  section  82 
of  3  Geo.  4  is  repealed  by  sections  6  and  7  of  Q  Geo.  4, 
c  77  (6),  no  agreement  in  writing  is  requisite  to  make  a  party 
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(a)  1  C,  M.  &  R.  SO. 

(6)  9  Geo.  4,  c.  77,  s.  6,  enacts, 
"  And  be  it  further  enacted,  that 
*o  much  of  the  said  recited  net  of 
the  third  year  of  the  reign  of  his 
present  majesty  as  directs  the  pay- 
ment and  recovery  of  any  sum  or 
sums  of  money  to  be  subscribed, 
or  agreed  to  be  advanced,  for  the 
making  and  maintaining  of  any 
turnpike  road,  shall  be,  and  the 
same  is  hereby  repealed." 

Sect.  7,  "  And  be  it  further  on- 
acted,  that  the  several  and  respec- 
tive persons  who  shall  subscribe 
for  or  agree  to  advance  any  money 
for  or  towards  the  making  or  main- 


taining any  turnpike  road  or  roads, 
or  highway  intended  to  be  made 
turnpike,  shnll  and  they  are  hereby 
required  to  pay  the  sum  or  sums 
of  money  so  subscribed,  within 
such  time  or  limes  and  in  such 
parts  or  proportions  as  shall  be 
expressed  in  the  writing  which 
shall  be  subscribed  by  them  or  on 
their  behalf,  or  as  the  trustees  of 
any  such  turnpike  road  shall  order 
and  direct,  aud  the  same  shall  be 
demnnded  by  and  paid  to  such 
person  or  persons  as  the  said  trus- 
tees shall  by  any  writing  under 
their  bands  authorize  to  receive  the 
same;  aud  if  any  person  or  persons 
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liable,  and  therefore  to  entitle  the  plaintiff  to  succeed  on 
this  issue,  it  is  only  necessary  to  prove  that  the  defendant 
has  subscribed  some  instrument  in  pursuance  of  an  agree- 
ment to  make  a  turnpike  road.  When  that  is  proved,  then 
under  the  provisions  of  section  7  of  9  Geo.  4,  any  one  of  the 
trustees  may  sue  for  that  subscription.  An  act  of  parlia- 
ment has  been  obtained  through  the  instrumentality  of  the 
defendant,  who  is  as  it  were  a  partner  to  it,  he  cannot  there- 
fore throw  off  the  burden  he  has  brought  upou  himself. 


Kelly  and  Webby,  contra.  The  only  allegations  in  the  de- 
claration which  make  the  defendant  chargeable  are  these— 
that  the  local  act  passed,  and  that  the  calls  were  made  upon 
him.  It  is  nowhere  alleged  that  he  agreed  to  pay  any  sum  of 
money,  but  simply  that  he  subscribed  a  sum  of  money  towards 
the  making  of  a  road.  This  declaration  is  properly  drawn  to 
raise  the  point  which  is  taken  in  the  plea*  that  the  defendant 
has  not  subscribed  any  instrument  to  make  himself  liable. 
This  is  not  the  ordinary  case  where  an  action  is  brought  for 
calls  under  a  local  act,  according  to  the  mode  prescribed  by 
such  act,  for  the  3  Will.  4,  c.  liv,  is  silent  on  that  head.  In 
order,  therefore,  to  enable  the  plaintiff  to  recover  in  an  action 
for  calls,  he  must  rely  on  the  general  acts,  3  Geo.  4,  c.  126, 
and  9  Geo.  4,  c.  77.  The  question  then  is,  what  is  the  nature 
of  the  agreement  under  these  acts,  which  enables  a  party  to 
be  sued.  Now  it  is  not  true  that  section  82  of  3  Geo.  4, 
which  points  out  in  what  manner  calls  are  to  be  recovered* 
is  repealed.    That  section  provides  for  three  thiugs :  first, 


shall  neglect  or  refuse  to  pay  the 
same,  or  any  part  thereof,  as  afore- 
said, it  shall  be  lawful  for  the  said 
trustees  to  sue  for  the  same,  in  the 
name  of  any  one  of  such  trustees, 
or  of  their  treasurer  or  clerk,  and 
to  recover  the  same,  together  with 
full  costs  of  suit,  in  any  of  his  ma- 
jesty's courts  of  record,  by  action 
of  debt  or  on  the  case,  by  bill, 


plaint,  suit  or  information,  wherein 
no  essoin,  protection,  or  wager  of 
law,  nor  more  than  one  imparlance 
shall  be  allowed;  and  all  such  mo- 
nies shall  be  vested  in  the  said 
trustees,  and  applied  as  ia  the  act 
for  making  or  maintaining  any  such 
turnpike  road  or  roads  shall  be 
mentioned." 
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that  to  bind  any  person  agreeing  to  advance  money  towards  1840. 
making  a  turnpike  road,  the  agreement  must  be  in  writiog; 
second,  that  the  terms  of  the  agreement  must  be  specified; 
and  third,  that  the  treasurer  of  such  turnpike  road  is  the 
party  to  sue  upon  this  agreement.  Now  section  6  of  9 
Geo.  4  only  repeals  so  much  of  the  clause  as  relates  to  the 
person  to  sue  for  the  subscription.  [Lord  Dmman  C.  J. 
How  do  you  answer  the  argument  that  this  is  an  agreement 
drawn  up  independent  of  the  general  acts,  but  which  sec- 
tion 7  of  9  Geo.  4  enables  the  trustees  to  sue  upon  ?]  If 
there  were  no  previous  act  requiring  an  agreement  in  writing, 
section  7  would  be  unintelligible.  It  clearly  refers  through- 
out to  some  such  agreement,  for  it  enacts  that  the  parties 
who  have  subscribed  shall  pay  the  money  so  subscribed 
"  within  such  time  or  times,  and  in  such  parts  and  propor- 
tions as  shall  be  expressed  in  the  writing  which  shall  be 
subscribed  by  them."  The  writing  referred  to  must  be  the 
agreement  specified  in  3  Geo.  4,  c.  126.  If  the  whole  of 
section  82,  in  the  former  act,  were  intended  to  have  been 
repealed,  why  should  the  legislature  still  contemplate  that 
all  future  agreements  should  be  in  writing,  and  that  the 
proportions  and  other  particulars  of  the  payments  should 
be  expressed  beforehand?  If  then  3  Geo.  4,  c.  106,  is 
still  in  force  as  to  the  agreement  to  be  adopted,  how  can  it 
be  contended  that  this  proposal  amounts  to  such  an  agree- 
ment ?  It  is  true  that  section  148  enacts  that  no  objection 
shall  be  taken  for  want  of  form;  but  the  objection  made 
here  is  one  of  substance,  and  it  is  doubtful  whether  that 
section  relates  to  any  other  proceedings  than  those  before 
magistrates.  The  form  No.  14  in  the  schedule  shews  what 
an  instrument  the  legislature  contemplated,  viz.  a  complete 
agreement,  not  a  mere  proposal,  like  the  present.  Undoubt- 
edly where,  as  in  Snelling  v.  Lord  HuntingfUld(a),  one  party 
proposes  and  the  other  accepts,  that  becomes  an  agreement, 
but  who  are  the  parties  to  accept  here  ?  Besides,  on  the 
face  of  this  instrument  it  is  entirely  conditional  on  the  whole 

(a)  1  C,  M.  &  R.  20. 
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sum  being  obtained,  and  it  is  like  the  case  of  a  party  taking 
shares  in  a  company,  and  who  only  becomes  a  partner  in 
the  event  of  the  proposed  capital  being  obtained ;  Pitchford 
v.  Dories  (a).  If  then  this  instrument  is  an  agreement  at 
all,  it  is  so  on  the  condition  that  the  whole  sum  shall  be 
subscribed.  But  the  intention  of  the  legislature  was,  that 
persons  entering  into  these  agreements  should  be  protected 
by  having  the  terms  expressly  specified  in  writing,  and 
when  that  is  required,  no  parol  waiver  or  subsequent  alter- 
ation wilt  compensate  for  the  want  of  a  written  agreement, 
and  all  the  terms  must  be  in  writing;  Stead  v.  Daw- 
ber  (6).  That  case  is  a  complete  answer  to  any  argument 
on  the  fact  of  the  defendant  having  made  parol  promises 
subsequently. 


Lord  Denman  C.  J, — The  first  question  is,  whether 
there  has  been  a  proper  agreement  corresponding  in  sub- 
stance with  the  form  given  in  the  schedule  No.  14  to  S  Geo. 
4,  c.  126,  and  I  am  clearly  of  opinion  that  there  has  not. 
This  instrument  is  a  mere  proposal,  in  which  the  parties 
appeared  to  be  feeling  their  way  on  a  plan  suggested  to 
them,  and  contemplating  a  subsequent  agreement,  if  a  satis- 
factory basis  for  it  could  be  first  established.  No  plausible 
argument  on  the  other  side  has  been  advanced.  But,  if  the 
3  Geo.  4,  c.  126,  s.  82,  has  been  repealed,  so  far  as  regards 
the  necessity  of  an  agreement  in  writing,  another  question 
would  arise.  I  am,  however,  of  opinion  that  it  is  not  re- 
pealed, for  section  0  of  9  Geo.  4,  c.  77,  repeals  only  so 
much  of  section  82  in  the  previous  statute  as  relates  to  the 
payment  and  recovery  of  any  sum  subscribed,  and  therefore 
there  is  an  implied  slel  as  to  the  remainder  of  the  clause. 
Another  point  has  been  made  as  to  the  liability  of  the  par- 
ties at  common  law,  independent  of  any  statutory  agreement, 
but,  without  giving  any  opinion  how  that  may  be,  and  whe- 
ther it  might  make  them  liable  to  contribution,  it  clearly 
would  not  enable  any  one  of  the  trustees  to  sue  the  sub- 

(a)  5  M.  &  W.  2.  (6)  2  Perr.  &  Da.  447. 
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scribers  for  calls.  With  regard  to  the  ratification  relied 
upon,  I  am  clearly  of  opinion  that  it  can  be  of  no  avail. 
It  might  as  well  be  said  that  the  stamp  required  on  an  in- 
strument might  be  dispensed  with  by  consent;  Whatever 
requisites  the  act  of  parliament  has  affixed  to  the  contract 
roust  be  substantially  proved,  before  a  court  of  law  can  give, 
effect  to  it. 
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Littledalk  J. — I  am  of  opinion  that  there  has  been  no 
agreement  or  subscription  under  the  S  Geo*  4,  c.  196,  s.  82, 
and  that  this  instrument  was  a  mere  proposal  in  the  event 
of  certain  things  being  done,  when  a  formal  agreement  would 
have  to  be  drawn  up  according  to  form  No.  14  in  the  sche~ 
dule.  The  word  agree,  in  section  82,  must  be  construed 
to  mean  an  agreement  according  to  the  form  given,  and  the 
9  Geo.  4,  c.  77,  ss.  6  &  7,  incorporates  so  much  of  the  pre- 
vious statute  as  relates  to  the  agreement.  With  regard  to 
the  ratification,  it  is  immaterial  whether  there ,  was  one 
or  not. 

Williams  J. — The  only  question  of  difficulty  here  is, 
whether  the  3  Geo.  4,  c.  126,  s.  82,  is  repealed  or  not,  and 
I  am  of  opinion  that  it  is  not,  and  that  section  6  of  the  sub- 
sequent statute  only  repealed  the  previous  provisions  as  to 
the  time  of  payment  of  subscriptions,  and  as  to  the  person 
to  sue.  This  being  so,  the  remaining  question  is,  whether 
this  is  an  agreement  under  3  Geo.  4,  c.  126,  and  I  am  clearly 
of  opinion  that  it  is  not;  as  therefore  a  person  can  only  be 
made  liable  under  these  acts,  where  there  is  a  valid  agree- 
ment in  writing,  any  subsequent  promise  to  pay  by  parol  is 
of  course  not  binding. 


Coleridge  J. — I  coucur  with  the  view  taken  by  the  rest 
of  the  Court,  that  section  82  of  3  Geo.  4  is  not  repealed  in 
toto  by  section  G  of  9  Geo.  4.  But,  whether  it  is  or  not,  it 
appears  to  me  that  an  agreement  in  writing  is  equally  neces- 
sary under  either  act*    In  section  7  of  9  Geo.  4,  the  words 
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1840.  used  are,  "  the  persons  who  shall  subscribe  for  or  agree 
to  advance  money/'  but  it  would  appear  that  the  word 
"  agree"  is  merely  redundant,  for  in  following  up  the  clause 
it  will  be  found  that  such  persons  are  required  to  pay 
the  money  so  subscribed,  not  subscribed  or  agreed  to  be 
advanced,  as  might  be  expected  if  any  parol  agreement  had 
been  contemplated,  or  any  distinction  intended  between  a 
subscription  and  an  agreement.  That  being  so,  I  think  the 
writing  in  question  is  insufficient,  for  it  ought  to  contain  all 
the  essential  terms  of  the  agreement.  In  language  it  amounts 
only  to  a  proposal,  and  it  appears  to  contemplate  a  subse- 
quent agreement.  It  uses  the  term  proposal  three  times, 
then  why  are  we  to  be  called  upon  to  give  words  thus  fre- 
quently used  a  sense  distinct  from  their  ordinary  signification, 
and  different,  as  would  appear,  from  what  was  contemplated 

by  the  parties? 

Rule  absolute. 


Bruce  and  the  Bath  River  Navigation  Company 

Tuesday,  v.  Willis  and  others. 

January  21st. 

By  a  local  act  REPLEVIN  for  a  barge.  Avowry  by  the  defendants  as 
c.  8)  "com-  P8"8*1  officers  of  the  hamlet  of  Hanham,  as  a  distress  for  a 
pany  were  au- 
thorized to  make  the  river  Avon  navigable  from  B.  to  H.,  and  to  make  any  new  cuts 
through  the  lands  adjoining  the  river,  and  commissioners  and  a  compensation  jury  were 
authorized  to  settle  and  assess  what  satisfaction  the  landowners  should  have  for  their 
lands  made  use  of  by  the  Company,  and  to  adjust  what  share  of  such  purchase-money 
every  tenant  having  a  particular  estate  should  have,  and  the  order,  sentence  or  decree 
so  made  was  directed  to  be  made  a  record  of  quarter  sessions.  By  a  subsequent 
act,  47  Geo.  S,  the  Company  were  authorized  to  make  a  horse  towing  path,  and  further 
powers  were  given  for  the  purchase  of  lands.  The  Company  made  a  new  cut  nnder 
10  Ann.,  and  a  horse  towing  path  under  47  Geo.  3,  and  under  the  former  statute  an 
inquisition  of  a  jury  assessed  as  a  recompence,  for  the  value  of  the  land  taken  for  the 
act,  thirty  years  purchase.  The  Company  also  made  a  horse  towing  path.  No  con- 
veyance was  ever  made  to  the  Company  of  any  land  for  the  cuts  or  towing  path,  but 
previous  to  making  the  latter,  the  Company  gave  a  satisfaction  to  the  respective  land- 
owners of  a  general  sum  or  annual  payment,  as  a  recompence  for  the  land  taken.  The 
remainder  of  the  land  taken  by  the  Company  for  a  towing  path  and  not  used  by  them, 
was  depastured  or  otherwise  used  by  the  adjoining  landowners : — Held,  that  the  Company 
had  such  an  exclusive  occupation  both  of  the  cuts  and  towing  path  as  made  them  rateable. 
Where  a  Company  is  authorized  to  purchase  land  for  the  purposes  of  an  act  which 
directs  that,  in  case  of  difference  with  the  landowners,  a  compensation  jury  shall  be  im- 
panelled, and  that  the  verdict  shall  be  made  a  record  of  quarter  sessions ;  if  the  Company 
take  possession  after  payment  of  the  sum  assessed,  no  conveyance  is  necessary,  the 
record  of  quarter  sessions  being  available  as  a  title. 
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poor's  rate.  At  the  trial  before  Parke  B.,  at  the  Glouces- 
tershire spring  assizes,  1837,  a  verdict  was  taken  by  con- 
sent for  the  defendants,  subject  to  a  case  in  substance  as 
follows : — 

At  the  time  of  making  the  rate  hereinafter  mentioned  the 
defendants  were  the  parish  officers  of  the  hamlet  of  Han- 
ham,  in  the  parish  of  Bitton,  a  hamlet  maintaining  its  own 
poor.  The  plaintiffs  are  the  proprietors  of  the  Navigation 
of  the  river  Avon,  from  the  city  of  Bath  to  Hanham  Mills, 
under  the  provisions  of  the  10  Attn.  c.  8,  and  of  the 
47  Geo.  3,  c.  cxxiz.  (local  and  personal).  By  sect.  1  of 
10  Ann.  c.  8,  the  mayor,  aldermen  and  common  council  of 
the  city  of  Bath  were  authorized  to  make  the  river  Avon 
navigable  from  Bath  to  or  near  Hanham  Mills,  and  also  to 
make  any  new  cuts  through  the  lands  adjoining  or  near  to 
the  said  river,  and  to  make  bridges  and  water  locks,  and 
also  to  set  out  and  appoint  towing  paths  and  ways  for  men 
for  bawling  of  boats,  &c.  passing  along  the  said  river  and 
cuts,  Jirst  giving  satisfaction  to  the  owners  of  such  lands  as 
should  be  dug  or  otherwise  made  use  of  for  pathways  in 
carrying  on  the  said  navigation.  By  sect,  £  certain  persons 
were  appointed  commissioners  for  settling  any  differences 
which  might  arise  between  the  said  undertakers  and  the 
proprietors  of  land,  and  were  authorized  to  summon  a  jury 
to  assess  damages  to  the  owners  or  occupiers  of  lands  used 
for  or  damaged,  by  making  the  said  river  navigable,  by  rea- 
son of  the  cutting  any  lands,  and,  upon  payment  of  the  sums 
assessed  or  agreed  upon,  the  undertakers  were  authorized 
to  have  and  enjoy  the  said  lands  to  and  for  their  own  use 
and  benefit.  Sect.  4  authorized  the  undertakers  to  take 
tolls,  and  sect.  8  declared  the  river  Avon  an  open,  common 
and  navigable  river. 

By  the  47  Geo.  3,  it  is  recited  that  the  undertakers  had 
proceeded  to  purchase  lands  and  hereditaments,  and  to 
make  the  said  navigation  and  works,  but  the  10  Ann.  c.  8, 
not  containing  any  power  to  make  a  horse  towing  path,  it 
enacted  that  they  should  be  empowered  to  make  a  horse 
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1840.        towing  path,  and  for  that  purpose  to  take  the  lands  over 
v^v**p/       which  the  towing  path  was  set  out,  in  a  certain  place  men- 
find  others     tioned  in  the  act,  and  should  be  authorized  to  repair  the  said 
v*  towing  path,  and  to  build  bridges  and  culverts  for  the  better 

nnd  others,  making  the  towing  path.  And  by  the  same  act  the  proprie- 
tors and  their  successors  were  enabled  to  purchase,  for  the 
purposes  of  the  act,  any  lands  necessary  for  the  same,  or  to 
treat  with  the  owners  of  the  lands  for  the  damages  to  be 
done  in  the  execution  of  the  purposes  of  the  act;  and  the 
usual  specific  clauses  as  to  compensation  were  added. 

By  virtue  of  the  10  Ann.  the  predecessors  of  the  plain- 
tiffs made  the  river  Avon  navigable,  and  the  plaintiffs  have 
so  continued  the  same  up  to  the  present  time,  and  have 
made  divers  new  cuts  when  necessary,  and  also  set  out  a 
towing  path  for  men  along  the  said  river  and  new  cuts. 
Part  of  the  above  mentioned  new  cuts,  and  also  a  lock  and 
a  towing  path  for  men,  were  made  by  the  Company  in  the 
hamlet  of  Han  ham,  and  are  the  subject  of  the  rate  herein- 
after meutioned. 

After  the  passing  the  47  Geo.  3,  the  plaintiffs  set  out  and 
made  a  horse  towing  path,  and  have  continually  hitherto 
repaired  it,  and  built  and  put  up  for  the  convenience  of  the 
adjoining  landowners,  and  also  for  the  convenience  of  per- 
sons using  the  navigation,  divers  gates  and  bridges.  A 
part  of  the  said  towing  path,  about  two  miles  in  length,  run- 
ning partly  by  the  river  and  partly  by  the  side  of  the  said 
cut  and  locks,  is  situate  in  the  hamlet  of  Hanham.  A  public 
footway  runs  for  about  1518  yards  along  the  same  line,  and 
was  used  as  such  before  the  passing  of  the  47  Geo.  3.  Of 
the  land  taken  for  the  towing  path,  about  six  feet  in  width 
is  made  use  of  for  that  purpose ;  the  remainder  is  depas- 
tured or  otherwise  occupied  by  the  landowners  and  occupi- 
ers adjoining  the  said  pathway.  There  are  several  gates 
across  the  path  of  the  towing  path  in  the  said  hamlet,  which 
are  the  property  of  and  are  repaired  by  the  plaintiffs,  and 
the  towing  path  is  also  repaired  by  them.  That  part  of  the 
towing  path  in  the  said  hamlet  is  for  the  greater  portion  not 
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fenced  off  from  the  adjoining  lands,  so  that  the  cattfe  of  the 
adjoining  landoccupiers   may  stray  upon  and   across  the      "b^^ 
towing  path,  but  such  occupiers   have  never  since  the     R"d  others 
making  of  the  towing  path  been  rated  for  it.     The  towing       Wilus 
path  is  used  by  plaintiffs  and  by  such  persons  as  are  author     Qnd  olhers- 
rized  to  use  the  same  by  the  above  acts,  and  by  no  other 
persons  whatsoever.    The  plaintiffs  have  paid  to  the  owners 
of  the  said  lands  annual  sums  for  the  same,  taking  receipts 
in  the  following  form:— "23rd  March,  1822.    Received, 
&c.  for  two  years  towing  path  rent,  &c."    The  47  Geo*  3 
gives  power  to  purchase  such  lands,  but  no  conveyance  .was 
ever  made  to  the  Company  for  that  purpose  of  any  lands  in 
Hanham ;  but  two  inquisitions  were  taken  under  tba  above 
acts,  (copies  of  which  were  annexed  to  the  case;),  and.  the 
Company,  previous  to  the  making  of  the  said  towing  paths, 
gave  a  satisfaction  to  the  respective  owners  of  such  lands  as 
were  required  for  the  navigation,  for  damage  done  to  them, 
by  payment  to  some  of  them  respectively  of  a  general  sum 
or  annual  payment,  and  to  others  such  a  sum  in  gross  by 
way  of  damages  as  a  full  recompense  for  the  same.     The 
plaintiffs  receive  the  tolls  to  their  own  use,  and  the  under- 
taking is  profitable.      Ever  since   the  completion  of  the 
towing  path  for  horses,  the  plaintiffs  have  been  rated  to  the 
relief  of  the  poor  of  Hanham  for  the  cuts  and  towing  path 
in  the  said  hamlet,  and  have  paid  the  said  rates.     On  17th 
March,  1836,  the  plaintiffs  were  rated  in  the  following  rate: 
"  22.  Bruce,  Esq.  8cc.  in  respect  of  their  towing  path, 
and  also  the  cut  or  canal  and  the  locks  thereunto 
appertaining .    <£l3." 

The  Company  having  refused  to  pay  this  rate,  one  of 
their  barges  was  seized  under  a  distress  warrant.  The 
question  for  the  opinion  of  the  Court  is,  whether  this  actio* 
will  lie :  if  it  will,  then  a  verdict  is  to  be  entered  for  the 
plaintiffs  for  4/.  45. 

The  first  of  these  inquisitions  was  taken  on  25th  August, 
1720,  before  certain  commissioners  appointed  under  10 

you  in.  Q 
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Ann.,  and  by  it  it  appeared  that  the  jurors  having  viewed 
certain  lands  in  the  parish  of  Bitton,  and  having  heard  evi- 
dence both  on  the  part  of  the  landowners  and  of  the  under* 
takers,  found  that  for  making  the  said  river  Avon  navigable 
a  cut  and  lock  were  necessary  in,  &c.  and  that  for  the  said 
cut  and  lock  the  undertakers  had  occasion  for  the  ground 
there  staked  over;  and  they  assessed  damages  as  a  full 
recompense  to  be  paid  by  the  undertakers  for  the  same 
thirty  years  purchase,  at  and  after  the  rate  of  40*.  an  acre, 
viz.  to  every  lord  or  owner  of  the  land  wherein  no  other 
person  hath  any  term  the  full  number  of  thirty  years'  pur- 
chase, and  to  such  termors  as  have  estates  depending  on 
one  life  ten  years'  purchase  out  of  the  said  thirty  years,  and 
in  like  manner  fifteen  years'  purchase  to  termors  for  two 
lives,  and  eighteen  years'  purchase  to  termors  for  three 
lives*  Like  compensation  was  assessed  for  lands  necessary 
to  be  taken  for  a  towing  path,  (which  was  the  old  towing 
path  for  men.)  The  jurors  also  assessed  damages  to  B.S. 
for  the  tithe  of  hay  and  corn  which  would  be  lost  by  the  new 
cut  and  towing  path,  and  the  sum  of  18/.  to  the  church- 
wardens of  Bitton  towards  the  relief  of  the  poor,  iu  satis- 
faction of  the  loss  sustained  by  persons  having  right  of 
common  in  the  grounds  so  to  be  made  use  of. 

The  second  inquisition  was  taken  in  1813,  by  the  com- 
missioners appointed  under  \Q  Ann.  c.  0,  and  without  the 
intervention  of  a  jury  under  sect.  13  of  47  Geo.  3,  and  was 
as  follows : — 

"Humphrey  Cre$wick,  of  Hanham,  Esq.,  having  attended 
this  meeting  in  pursuance  of  a  notice,  &c,  and  it  appearing 
that  he  is  the  owner,  &c.  of  freehold  ground  in  the  said  pa- 
rish, adjoining  to  the  said  river,  a  part  of  which  is  also  re- 
quired by  the  proprietors  of  the  said  navigation  for  making 
such  horse  towing  path  ;  and  we  having  heard  evidence  as 
to  the  value  of  the  said  land,  and  the  damage  that  will  be 
done  thereto,  do  adjudge,  settle  and  determine  that  the  said 
proprietors  pay  unto  II.  Creswick,  his  heirs  and  assigns, 
thirty  years'  purchase,  at  5/.  5s.  per  annum  for  every  acre  of 
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land  in  Bitton  which  he  holds  discharged  of  commonable 
rights,  and  so  in  proportion,  fcc. ;  and  also  that  he  be  paid 
by  the  said  proprietors  the  sum  of  5/.  5s.  per  annum  per 
acre,  and  so  in  proportion,  8cc.  for  any  other  land  belonging 
to  him  in  Bitton  which  shall  be  taken  and  used  by  the  pro- 
prietors for  the  purpose  aforesaid,  which  annual  payment  is 
to  be  considered  as  a  satisfaction  and  remuneration  to  all 
persons  having  any  interest  or  claim  whatever  to  such  last 
mentioned  land  or  any  part  thereof." 
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Sir  J.  Campbell  A.  G.,  for  the  plaintiffs.    In  Rex  v.  Tho- 
mat  {a)  it  was  decided,  with  regard  to  this  navigation,  that 
the  Company  were  not  liable  to  be  rated  for  the  ancient 
channel  of  the  river,  in  which  they  had  a  mere  easement, 
bat  that  they  were  liable  for  the  cuts  and  locks,  which  were 
made  on  land  actually  purchased  by  them.     Rex  v.  The 
Mersey  and  Irtbell  Navigation  Company  (ft)  and  Rex  v. 
The  Aire  and  Colder  Navigation  Company  (c)  were  decided 
on  the  same  principle.    That  principle  is,  that  the  rate  is 
imposed  on  these  companies  solely  in  respect  of  their  be- 
ing occupiers;  and,  if  it  appears  that  they  have  a  mere 
easement  in  the  land,  there  is  no  occupation  on  which  a 
rate  can  attach.    It  was  erroneously  assumed  in  Rex  v. 
Thomas  (a)  that  these  cuts  belonged  to  the  Company ;  but 
it  is  now  expressly  found  that  no  conveyance  has  ever  been 
made  to  them ;  the  land  therefore  belongs  to  the  old  occu- 
piers, and  the  Company  have  a  mere  easement.    All  dis- 
tinction, therefore,  between  the  new  cuts  and  the  ancient 
bed  of  the  river  disappears.     The  test  applied  in  Rex  v. 
Thomas(a)  was,  whether  the  Company  could  maintain  tres- 
pass for  any  injury  to  the  soil  of  the  river ;  and  it  was  held 
that  they  could  not;  neither  could  they  for  any  injury  to 
the  cuts.    They  have  not  the  exclusive  occupation  of  them, 


(a)   9  B.  &  C.  114;    8.C.  4      &  R.  84. 
Mann.  &  R.  23.  (c)  9  B.  &  C.  890;  &  C.  4 

(6)  9  B.  &  C.  95;  S.C.  4  Mann.      Mann.  &  R.  728. 
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nor  is  the  fee  vested  in  them.  By  the  10  Ann.  c.  8,  the 
river  Avon  is  declared  to  be  a  common  highway ;  and  the 
cut,  being  made  under  the  authority  of  Parliament,  is  also  a 
common  highway,  and  a  mandamus  would  lie  to  the  Com- 
pany to  maintain  it:  Rex  v.  Severn  and  Wye  Railway 
Company  (a).  With  regard  to  the  towing  path,  it  is  con- 
ceded that,  if  they  had  the  exclusive  occupation  of  it,  they 
would  be  rateable ;  Rex  v.  Bell  (6) ;  but,  if  they  merely  pay 
a  rent  for  the  privilege  of  using  it  in  common  with  others, 
they  are  not  rateable ;  Rex  v.  Jolliffe  (c).  Can  it  be  said 
they  had  the  exclusive  occupation  here?  The  soil  is  in 
the  adjoining  landowners ;  the  Company  pay  rent  to  them 
for  the  user,  and  the  former  depasture  it  with  their  cattle. 
The  fact  of  the  Company  having  been  rated  proves  nothing, 
unless  there  is  a  rateability  in  law.  Nor  can  the  fact  of  the 
repairs  having  been  done  by  the  Company  be  relied  upon, 
for  that  obligation  may  arise  in  various  ways,  ratione  tenura 
or  otherwise.  Besides,  they  may  have  repaired  for  their 
own  sake,  without  any  obligation.  But  even  if  the  Com- 
pany are  rateable  for  the  towing  path,  as  they  are  rated  for 
the  cuts  also,  the  rate  is  bad :  Rex  v.  Welbank  (d). 


Greaves,  contnL  It  is  quite  clear  that  under  the  10  Ann. 
the  Company  had  the  power  to  purchase  the  land  necessary 
for  their  navigation ;  and  by  the  47  Geo.  3,  on  payment  of 
the  money  either  agreed  upon  or  assessed  by  a  compensa- 
tion jury,  the  Company  are  authorized  to  enter  upon  the 
lands,  "  and  all  the  estate  of  any  person  therein  shall  from 
thenceforth  be  vested  in  the  said  Company  for  ever"(e). 
Besides  which,  the  verdict  of  every  compensation  jury  is 
directed  to  be  recorded  at  quarter  sessions.  The  inquisi- 
tions in  this  case  shew  that  the  Company  have  taken  what- 
ever land  they  required.  It  is  quite  clear  therefore  that  no . 
conveyances  were  necessary  to  vest  the  cuts  or  towing  path 


(a)  2  B.  &  Aid.  646. 
(h)  7  T.  R.  598. 
(r)  2  T.  R.  90. 


(d)  4  Mau.  &  S.  222. 

(e)  47  Geo.  3,  c.  10. 
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in  the  Compauy.     Rex  v.  The  Mersey  and  lrwell  Naviga- 
tion (a)  completely  governs  this  case.     The  local  act  there, 
7  Geo.  1,  is  nearly  identical,  in  the  powers  it  confers  to  pur- 
chase lands,  with  the  10  Ann.;  and  the  Court  held,  without 
difficulty,  that  the  new  cuts  were  vested  in  the  Company. 
There  are  fourteen  or  fifteen  reported  cases  on  the  ratea- 
bility  of  canals,  and  in  none  of  them  has  the  point  been 
made  that  the  soil  of  new  cuts  was  not  vested  in  the  respec- 
tive companies.     With  respect  to  this  Company  having  a 
mere  easement,  there  are  numerous  provisions  in  both  acts 
inconsistent  with  such  a  supposition.     In  47  Geo.  3,  p.  21, 
(King's  printers'  copy,)  it  is  enacted  that  the  adjoining  own- 
ers of  land  shall  have  liberty  to  use  the  towing  path  as  a 
footway  and  bridleway  for  their  cattle,  which  is  a  reserva- 
tion, according  to  Tindal  C.  J.,  in  Alexander  v.  Bonnin  (6), 
affording  an   unanswerable  argument  that  the  owners  of 
the  soil  parted  with  the  legal  interest  in  it  to  the  Company. 
Welden  v.  Bridgewater(c)  is  also  in  point;  for  there,  where 
a  prescription  was  claimed  by  the  plaintiff  to  have  a  portion 
of  a  common  field  allotted  to  him  yearly,  it  was  held  that 
he  had  an  interest  and  freehold  therein  for  the  time,  on 
which  he  might  maintain  trespass.    And,  although  it  is  found 
here  that  the  cattle  of  the  landowners  strayed  upon  the 
towing  path,  that  was  a  trespass,  and  it  is  no  defence  that 
the  path  was  not  inclosed:  Roll.  Abr.  Trespass  (I),  pi.  7; 
3  JBL  Comm.  209*     The  soil  therefore  is  in  the  defendants, 
and  the  case  falls  within  Rex  v.  The  Mayor  of  London  (d). 
It  is  immaterial  to  shew  that  the  soil  may  be  profitable  in 
other  ways ;  for  Rex  v.  The  Chelsea  Waterworks  (e)  proves 
that  parties  may  be  rated  for  different  occupations  of  the 
same  soil,  namely,  for  the  profits  of  the  surface  and  also  for 
a  profit  from  the  subsoil. 

Sir  J.  Campbell  A.  G.,  in  reply.     Reliance  seems  to  be 
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(a)  9  B.&  C  95;  S.C.  4  Mann. 
&R.  84. 
(6)  4  Bing.  N.  C.  799. 
(c)  CrQ.Eiis.491, 


(<0  4T.R.  21. 

(e)  5  B.  ft  Ad.  156;  &C.  tN, 
ft  M.  T67. 
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chiefly  placed  upon  the  inquisitions,  to  shew  that  the  soil  of 
the  cuts  and  towing  path  is  vested  in  the  Company.  But 
in  those  inquisitions  not  a  word  is  said  of  the  purchase  of 
the  land.  [Littledale  J .  Yes;  the  inquisition  states  that 
the  jurors  assess,  "  as  a  full  recompense  to  be  paid  by  the 
undertakers  for  the  land/'  thirty  years'  purchase.]  Those 
are  the  terms  used  to  compute  the  amount  to  be  paid  for 
the  damage  done,  but  do  not  relate  to  the  purchase  of  the 
fee.  In  the  present  case  an  annual  rent  is  to  be  paid  for 
ever,  which  shews  that  the  fee  is  vested  in  the  persons  enti- 
tled to  the  rent. 


Lord  Denman  C.J. — A  great  many  more  facts  have 
been  stated  in  this  case  than  were  necessary,  as  the  question 
is  whether,  on  the  construction  of  these  two  acts  of  parlia- 
ment, and  on  what  has  been  done  under  them,  the  Com- 
pany have  not  such  an  occupation  of  the  cuts  and  towing 
paths  as  to  make  them  liable  to  a  rate.  I  entertain  no 
doubt  that  they  have  such  an  occupation.  Suppose  a  per- 
son to  trespass  on  the  land  of  another,  who  thereupon 
brought  his  action, — if  the  jury  gave  damages  amounting  to 
the  whole  value  of  the  land,  and  the  trespasser  continued  in 
possession,  although  there  would  be  no  conveyance, — can 
it  be  doubted  that  he  would  have  such  an  occupation  as 
would  render  him  liable  to  be  rated?  But  that  case  is 
much  weaker  than  the  present;  for  here,  by  the  10  Ann., 
upon  payment  of  the  sum  of  money  agreed  on  between  the 
parties  or  assessed  by  a  jury,  the  Company  are  authorized 
to  enter  upon  the  lands,  and  "  use  and  enjoy  the  same  to 
and  for  their  own  proper  use  and  benefit"  (a).  It  seems 
that  by  an  inquisition  in  1780,  the  jury  have  assessed  thirty 
years'  purchase  for  lands  then  taken  by  the  Company,  on 
which  the  cuts  now  rated  were  made,  and  the  latter  have 
accordingly  entered  upon  and  enjoyed  the  land.  The  jury 
then  awarded  compensation,  parcelling  out  the  amount 
among  the  different  lifeowners.    There  can  be  no  doubt 

(a)  10  Ann.  c.  8,  s.  2. 
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therefore  that  on  this  transaction  the  fee  passed  to  the 
Company.  With  regard  to  the  towing  path  also,  I  think 
that  the  Company  have  such  an  occupation  as  makes  them 
rateable.  It  is  true  that  the  adjoining  landowners  have  a 
qualified  right  of  way  upon  it  also ;  but  what  part  of  the 
country  is  there  in  which  the  most  powerful  proprietor  can 
ctaim  the  sole  and  exclusive  occupation  of  all  his  land? 
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Littlbdale  J. — By  the  10  Ann.  c.  8,  s.  2,  in  order 
to  carry  the  act  into  effect,  certain  commissioners  are  named 
for  settling  all  differences  which  may  arise  between  the  un- 
dertakers and  the  proprietors  of  lands  adjoining  to   the 
Avon,  and  to  determine  what  satisfaction  such  persons 
shall  have  for  the  lands  made  use  of  by  the  navigation,  and 
to  adjust  and  settle  what  share  of  such  purchase  money  or 
satisfaction  the  tenants  of  such  landowners  should  have. 
It  seems  to  me  therefore  that  under  this  act,  although  not 
so  explicitly  expressed  as  in  more  nioderu  statutes,  the 
Company  had  full  power  to  purchase  l^nds.    The  section 
then  goes  on  to  enact  that,  if  the  landowners  refuse  to  agree 
with  the  undertakers,  the  commissioners  may  impanel  a 
jury,  who  are  to  assess  "  such  damages  and  recompense  as 
they  think  fit/'  and  "  the  value  and  recompense  so  to  be 
assessed  and  decreed"  shall  be  binding,  and  the  orders,  sen- 
tences or  decrees  so  made  shall  be  set  down  in  writing,  and 
be  kept  upon  record  amongst  the  records  of  }he  sessions  of 
Somersetshire  and  Gloucestershire.     It  is  very  true  that  in 
this  case  there  has  been  no*  conveyance  of  the  land  on 
which  the  cut  and  locks  have  been  made ;  but  that  appears 
to  me  to  be  unnecessary,  because,  where  a  jury  have  as- 
sessed compensation,  and  the  inquisition  is  made  a  record, 
that  of  itself  is  sufficient  title.     With  regard  to  the  towing 
path,  the  47  Geo*  3  contains  more  express  powers  than  the 
10  Amu  for  the  purchase  of  the  land  required,  and  it  enacts, 
like  the  10  Ann.,  that  every  judgment  of  the  commissioners 
acquiesced  in  by  the  parties  concerned,  and  every  verdict  of 
a  jury,  shall  be  made  a  record  of  quarter  sessions ;  as  to  the 


230 


1340. 


Bruce 

and  others 

v. 

Willis 
and  others. 


CASES  IN  THE  QUEEN  S  BENCH, 

towing  path  therefore  also  no  conveyance  would  be  neces- 
sary. The  question  then  is,  what  was  done  by  the  inquisi- 
tion under  47  Geo.  3.  The  inquisition  certainly  does  not 
speak  distinctly  as  to  the  purchase  of  the  land ;  but,  when 
thirty  years'  purchase  is  directed  to  be  given  for  it,  there 
can  be  little  doubt  what  that  means.  With  regard  to  other 
laud  taken,  a  perpetual  rent  is  directed  to  be  paid  of  51. 5s. 
per  acre ;  and  upon  the  whole  it  seems  to  me  that  under 
both  acts  land  was  purchased  by  the  Company.  It  is,  how- 
ever, not  necessary  to  investigate  whether  the  Company 
have  the  fee  or  not;  for,  even  if  there  ought  to  have  been  a 
conveyance,  and  they  have  been  erroneously  let  into  posses- 
sion, they  are  still  liable  to  the  rate.  I  think  it  therefore 
unnecessary  to  go  into  the  numerous  cases  that  have  been 
cited. 


Williams  J. — I  have  never  doubted  that,  when  a  com- 
pany makes  a  cut  for  the  purpose  of  improving  the  naviga- 
tion of  an  ancient  navigable  river,  they  are  as  much  rateable 
as  if  they  had  made  a  canal,  and  in  all  such  cases  it  is  clear 
that  the  soil  of  the  cut  is  vested  in  the  company,  and  never 
could  be  intended  to  remain  in  the  original  owners.  Here, 
then,  the  Company  make  the  cut,  and  enjoy  the  land ;  and  I 
entirely  agree  with  my  brother  Littkdate  that,  even  if  they 
have  not  the  legal  title,  they  are  liable  to  be  rated.  The 
argument  of  the  Attorney-General  appears  to  have  been 
more  directed  to  the  towing  path  than  to  the  cuts,  as  be  con- 
tends that  there  was  no  exclusive  occupation  of  the  former; 
but  sect.  17  of  47  Geo.  3  only  gives  the  right  of  way  over  so 
much  of  the  towing  path  to  the  landowners  as  adjoins  to 
their  respective  lands,  and  then  only  for  watering  their  cat- 
tle, and  enacts  "  that  no  other  person  shall  use  the  same 
except  for  purposes  relating  to  the  said  navigation,  and  ex- 
cept in  such  places  as  the  course  of  the  said  towing  path 
hath  been  of  right  used  as  a  common  or  private  way.'9  It 
is  clear  therefore  that  but  for  this  section  the  Company 
would  have  had  the  exclusive  occupation  even  against  the 
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adjoining  landowners,  who  by  the  act  now  enjoy  a  mere         1840. 
easement.    I  think  therefore  that  the  Company  have  clearly      ^^ 
a  rateable  occupation.  and  others 

Willis 
Coleridge  J. — I  entirely  concur  with  the  rest  of  the    aud  others. 

Court,  and  think  that  the  Company  were  the  exclusive  oc- 
cupiers both  of  the  cuts  and  the  towing  path.  A  great  deal 
of  discussion  has  taken  place  on  the  point,  whether  they 
were  owners  of  the  soil  or  not.  I  do  not  at  all  hold  they 
were  not  so,  and  think  the  absence  of  any  conveyance  im- 
material; but  that  question  is  ouly  important  as  shewing 
whether  they  have  exclusive  occupation  of  the  land  or  not. 
Abundant  evidence  is  furnished  here  to  shew  that  they  have 
such  an  occupation.  Besides  which,  the  two  statutes  ex- 
plain the  whole  matter :  those  acts  authorize  the  Company 
to  take  land  for  the  purposes  of  their  navigation,  and  they 
have  done  so :  if  so,  they  are  rateable. 


Judgment  for  the  defendants. 


*? 


9&^f/< 


James  v.  Phelps/  t  J*«**_ 

January  SSrrf. 

CASE  for  maliciously,  and  without  reasonable  or  probable  The  defendant 

cause,  charging  the  defendant  with  having  committed  cer-  tne  plaintiff 

tain  felonies  punishable  by  law,  and  upon  such  charge  for  for, felony,  for 

having  falsely  and  maliciously,  and  without  reasonable  or  obstructing 

probable  cause,  procured  the  plaintiff  to  be  imprisoned  aminTT>ut° 

and  kept  in  custody  until  he  was  discharged  upon  bail  by  which  it  ap- 

order  of  a  judge ;  and  for  having  afterwards,  to  wit,  on  &c,  jdrimiff  did 

without  reasonable  or  probable  cause,  indicted  the  plaintiff  bond  fide  un- 

.  .  der  a  claim  of 

for  having  unlawfully  and  maliciously  obstructed  the  air-way  right.    In  an 

of  a  mine  belonging  to  the  defendant,  by  feloniously  build-  aft-,0"ff? the 

ing  a  wall  across  it  and  destroying  a  fireplace  there.  malicious  pro- 

secution,— 
Held,  that  it  ought  to  have  been  left  to  the  jury  to  say  whether  the  defendant  knew  that 
the  obstruction  had  been  done  uuder  a  claim  of  right,  for  that,  if  so,  there  was  ao  pro* 
bable  cause  for  the  indictment. 
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1840.  Plea;  not  guilty. 

At  the  trial  before  Gumey  B.,  at  the  Monmouthshire 
spring  assizes,  1838,  it  appeared  that  the  plaintiff  was  the 
foreman  of  a  coal-mine  belonging  to  Mr.  Protheroe,  called 
the  New  Waterloo  Colliery,  which  communicated  by  an 
air-way  with  an  adjoining  coal-pit,  called  the  Waterloo  Col- 
liery, in  the  occupation  of  the  defendant  Between  these 
two  collieries  there  was  another  mine,  which,  by  an  agree- 
ment  between  one  Jones,  the  former  lessee  of  the  Waterloo 
Colliery,  and  Protheroe,  had  been  worked  by  the  latter, 
and  under  which  the  air-way  passed.  In  the  course  of 
working  this  mine,  Protheroe  had  opened  an  old  air-pit, 
communicating  with  the  air-way,  for  the  purpose  of  venti- 
lating the  mine,  and  which  also  ventilated  the  Waterloo 
Colliery  belonging  to  the  defendant,  and  the  defendant's 
men,  by  the  consent  of  Protheroef  kept  up  a  fire  in  the 
air-pit  for  that  purpose.  Soon  after  the  defendant  suc- 
ceeded Jones  as  lessee  of  the  Waterloo  colliery,  disputes 
arose  between  the  plaintiff  and  the  defendant  as  to  whom 
the  air-pit  above  mentioned  belonged,  and  it  appeared  that 
the  plaintiff  gave  the  defendant's  men  warning  not  to  come 
on  the  premises  of  Protheroef  aud  accused  them  of  burning 
Protheroe9 s  coal  in  the  air-pit.  The  plaintiff  subsequently, 
accompanied  by  a  number  of  his  men,  went  through  the 
Waterloo  level  belonging  to  the  defendant,  to  the  air-pit  in 
question,  and  having  first  taken  down  the  grate  at  the  bot- 
tom of  the  air-pit,  built  a  wall  three  or  four  feet  high,  but 
leaving  an  opening  at  the  top,  across  the  air-way  commu- 
nicating with  the  defendant's  mine,  and  he  told  the  defend- 
ant's men  that  he  did  this  to  prevent  them  from  burning 
Protheroe'*  coal.  The  wall  so  built  impeded  the  ventila- 
tion of  Waterloo  colliery,  and  the  defendant  thereupon  laid 
an  information  before  the  magistrates,  and  obtained  a  war- 
rant against  the  plaintiff  and  his  men,  for  a  malicious  tres- 
pass. Whilst  the  parties  were  before  the  magistrates,  their 
clerk  observed  that  the  case,  if  anything,  amounted  to  a 
felony ;  whereupon  the  defendant  charged  the  plaintiff  with 
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felony  under  7  &  8  Geo.  4,  c.  30,  s.  6,  for  "  having  unlaw-        1840. 
fully  and  maliciously  obstructed  the  air-way  of  a  mine/'        j  w^mJ 
and  the  plaintiff  was  thereupon  committed  to  gaol  for  trial  v.. 

at  the  assizes,  and  remained  in  custody  for  about  a  month,  Phew. 
until  he  was  discharged  on  bail  under  a  judge's  order*  At 
the  trial  of  this  indictment  before  Lord  Abinger  C.  B.,  at 
the  summer  assizes,  1837,  upon  the  statement  of  the  pro* 
secutor's  case,  his  lordship  was  of  opinion  that,  as  the  act 
of  the  plaintiff  was  done  under  a  claim  of  right,  it  did  not 
amount  to  a  felony,  and  he  directed  an  acquittal  (a).  On 
these  facts  being  proved  at  nisi  prius,  and  evidence  as  to 
the  malice  of  the  defendant  being  also  given,  the  learned 
baron  was  of  opinion  that  the  defendant  had  had  reasona- 
ble and  probable  cause  for  indicting  the  plaintiff,  and  he 
thereupon  directed  a  verdict  for  the  defendant,  the  counsel 
for  the  plaintiff  refusing  to  be  nonsuited. 

Talfourd  Serjt.,  in  the  ensuing  Easter  term,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  that  the  learned 
baron  should  have  left  it  to  the  jury  to  say  whether  the 
defendant  knew,  at  the  time  of  preferring  the  indictment, 
that  the  plaintiff  had  built  up  the  wall  under  a  claim  of 
right,  for  that,  if  so,  there  was  no  reasonable  and  probable 
cause  for  a  charge  of  felony, 

Ludlow  Serjt.  and  J.  Talbot  now  shewed  cause.  As 
there  were  no  disputed  facts  in  the  case,  the  learned  baron 
was  right  in  leaving  nothing  to  the  jury,  and  in  taking  upon 
himself  to  decide  as  to  reasonable  and  probable  cause. 
The  rule  was  clearly  laid  down  by  Lord  Tenterden  C.  J., 
in  Blackford  v.  Dod  (6),  "  if  there  be  any  fact  in  dispute 
between  the  parties,  the  judge  should  leave  that  question 
to  them,  telling  them,  if  they  should  find  in  one  way  as  to 
that  fact,  then,  in  his  opinion,  there  was  no  probable  cause, 
and  their  verdict  should  be  for  the  plaintiff  j  if  they  should 
find  in  the  other,  then  there  was,  and  their  verdict  should 

(a)  Sm  Reg.  v.  James,  8  C.  &  P.        (6)  2  B.  &  Ad.  179. 
131. 
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be  for  the  defendant."  If  there  were  probable  cause  for 
preferring  the  indictment,  it  is  immaterial  whether  the 
charge  was  niad^  through  malice  or  not :  Davis  v.  Har- 
dy (a).  But,  as  it  stands  admitted  that  the  plaintiff  com- 
mitted the  act  in  question,  which  did  in  fact  obstruct  the 
ventilation  of  the  mine,  enough  appeared  to  justify  an  in- 
dictment, although  on  its  appearing  that  the  plaintiff  did  it 
under  a  claim  of  right,  he  might  be  entitled  to  an  acquittal. 
It  has  been  laid  down  as  a  rule,  "  that  when  an  act,  which 
in  its  nature  is  criminal,  has  once  been  proved,  the  law  fre- 
quently infers  malice,  and  requires  exculpatory  proof  from 
the  party;"  but  it  is  submitted  that  this  rule  must  be  car- 
ried further,  and  that  if  a  party  does  an  act  innocent  in 
itself,  or  under  a  claim  of  right,  but  so  incautiously  that 
life  may  be  injured,  a  primft  facie  case  of  crime  arises. 
Suppose,  for  instance,  a  wall  is  built  across  the  water- 
course of  another, — he  may  pull  it  down ;  but  if  he  do  so 
while  a  child  was  sitting  on  it,  and  thereby  occasions  its 
death,  there  would  be  probable  cause  for  an  indictment  for 
manslaughter;  and  so  if  he  was  indicted  for  shooting  a  per- 
son on  the  road,  although  it  should  turn  out  that  he  did  it 
under  a  claim  of  right  as  se  defendendo,  yet  could  it  be  con- 
tended that  in  these  cases  the  prosecutor  might  be  sued  for 
a  malicious  prosecution  ?  [Coleridge  J.  He  might,  if  at 
the  time  he  preferred  the  charge  he  knew  of  the  excul- 
patory facts.]  The  question  is,  whether  there  was  not  a 
prim&  facie  case  of  an  "  unlawful  and  malicious"  act  within 
the  meaning  of  the  act.  That  statute  is  substituted  for  6 
Geo.  3,  c.  36,  on  which  Mr.  East  observes  (b)f  "  the  whole 
scope  of  those  statutes,  which  were  intended  for  the  pro* 
tection  of  the  property  itself  from  depredation,  shews  that 
the  word  '  maliciously9  is  only  to  be  taken  in  its  most  gene- 
ral signification,  as  denoting  an  unlawful  and  bad  act,  an 
act  done  malo  ammo  from  an  unjust  desire  of  gain  or  a 
careless  indifference  of  mischief/'    In  the  present  case  it  is 


(a)  6B.&C.  225;  &C.  9  D.  & 
R.  380, 


(6)  %  East,  p,  c.  aoas. 
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clear,  from  whatever  motive  the  plaintiff  acted,  he  could  1840. 
not  have  at  all  heeded  the  consequences  of  his  act.  With 
regard  to  trespasses  and  acts  not  amounting  to  felony,  there 
is  a  proviso  in  sect.  24  of  7  &  8  Geo.  4,  c.  30,  excepting  all 
such  acts  as  are  done  under  a  claim  of  right;  but  there  is 
no  such  exception  with  regard  to  felonies.  It  appears 
therefore  that  but  for  that  exception  the  trespasses  men- 
tioned might  have  been  the  subject  of  a  summary  jurisdic- 
tion, even  though  committed  under  a  supposition  of  right. 
Lastly,  as  the  suggestion  of  the  case  amounting  to  felony 
arose  from  the  clerk  to  the  justices,  the  case  comes  within 
the  rule  laid  down  by  Bay  ley  J.  in  Ravenga  v.  Macin- 
tosh (a),  where  he  held  that  if  a  party  prefers  an  indictment 
bona  jidt  on  competent  advice,  he  is  not  liable  to  this  ac- 
tion. They  also  cited  Cohen  v.  Morgan  (b),  Snow  v. 
Allen  (c),  and  Philp's  case  (d). 

Talfourd  Serjt.  and  22.  V.  Richards,  contri,  were  not 
called  upon  by  the  Court. 

Lord  Denman  C.J. — The  question  in  this  case  is, 
whether  the  learned  baron  should  have  left  the  question  of 
probable  cause  to  the  jury.  It  is  impossible  to  lay  down 
any  distinct  rule  upon  this  point.  In  many  cases  it  is 
essential  that  the  opinion  of  the  jury  should  be  taken  as  to 
the  conclusion  to  be  drawn  from  the  facts  given  in  evidence, 
and  relied  upon  as  reasonable  and  probable  cause.  Black- 
ford v.  Dod(e)  was  not  one  of  those  cases ;  for  there  the 
facts  were  simple  and  undisputed,  and  arose  on  the  con- 
struction of  a  written  instrument,  which  was  peculiarly  for 
the  Court.  In  the  present  case  it  is  clear  that  the  question 
was  matter  of  fact  for  the  jury;  if  the  defendant  knew  that 
the  plaintiff  committed  the  act  in  question  under  a  claim  of 
right  and  bona  fide  there  was  no  reasonable  cause  for  pre- 

(a)  2  B.  &  C.  693 ;  S.  C.  4  D.         (c)  1  Stark.  N.  P.  C.  502. 
fc  R.  187.  (rf)  Moo.  Cr.  C.  364. 

(6)  6D.&R.  8.  (0  2  B.  &  Ad.  179. 
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ferring  the  indictment.  The  inference  to  be  drawn  from 
sect.  24  appears  to  me  also  to  make  strongly  against  the 
ruling  of  the  learned  judge,  for  a  statutory  exemption  was 
required  to  give  immunity  to  an  act  of  trespass  committed 
under  a  claim  of  right;  but  no  such  proviso  was  required 
in  sect.  6  as  to  felonies,  because  the  common  law  is  suffi- 
cient. I  therefore  think  the  question  ought  to  have  been 
left  to  the  jury ;  and  I  am  happy  to  find  that  the  learned 
baron  is  himself  of  this  opinion. 


Littledale  and  Williams  Js.  concurred. 

Coleridge  J. — In  Delegal  v.  Highley(a)  the  Common 
Pleas  decided  that,  previous  to  laying  a  charge  before  a 
magistrate,  it  is  essential  that  the  accuser  should  proceed 
upon  such  facts  as  would  be  sufficient  to  induce  a  belief  of 
guilt  in  the  mind  of  any  reasonable  man.  It  is  therefore 
most  important  to  ascertain  how  much  the  defendant  knew 
of  the  facts  before  he  made  the  charge ;  and  it  is  difficult 
to  conceive  many  cases  where  the  facts  are  so  admitted  as 
to  leave  no  question  for  the  jury. 

Rule  absolute  (8). 


(a)  3  Bing.  N,  C.  950. 


(6)  See  Mutgrove  v.  Newell,  1 
M.  &  W.  582. 


JaMn*^rd  J°HNST0N  and  another  v.  Thomas  Master  Usborne. 

Where  a  com-  THE  declaration  stated  that  on,&c.  the  plaintiffs  were  re- 
factor  in  Lon-      m  . 
don  received    tamed  and  employed  by  defendant  to  sell  on  his  account, 
a  commission 

to  sell  oats  of  a  certain  quality,  free  on  board,  on  account  of  a  principal  in  Ireland,  and 
sold  them  on  the  same  day  in  London,  in  his  own  name,  and  sent  a  sale  note  to  his 
principal  as  "  sold  on  account  of  his  principal :" — Held,  in  an  action  by  the  corn-factor 
against  the  principal,  to  recover  damages  for  the  oats  not  answering  the  description,  and 
to  cover  the  loss  which  the  corn -factor  had  sustained  by  selling  in  his  own  name,  that 
evidence  of  a  custom  in  tho  corn  trade  for  the  corn-factors  in  London  to  sell  in  their 
own  name  was  admissible* 

Quare,  the  form  of  declaration  by  the  corn-factor  against  his  principal  in  such  a  case. 


HILARY  TERM,  III  VICT.  237 

for  certain  commission  and  reward  to  plaintiffs  from  de-         1840. 

fendant  payable  in  that  behalf,  1000  to  1200  barrels  of      *^-*/ 
r  J  *  Johnston 

prime  well  prepared  Limerick  oats,  of  39  lbs.  and  upwards  and  another 
per  imperial  bushel,  at  9*.  6d.  per  barrel  of  196  lbs.,  free  Usbobne. 
on  board,  &c.,  to  be  paid  for  at  sixty  days  from  date  of  bill 
of  lading ;  and  in  consideration  of  the  premises,  and  that 
plaintiffs,  at  request  of  defendant,  had  then  promised  de- 
fendant to  guarantee  to  him  payment  for  the  oats  so  to  be 
sold  as  last  aforesaid,  at  and  after  the  rate  or  price  and 
upon  terms  and  in  manner  aforesaid,  defendant  then  pro- 
mised plaintiffs  to  ship  on  their  account  from  1000  to  1200 
barrels  of  oats,  which  should  be  at  time  of  shipment  thereof 
prime!  8cc.  Averment,  that  after  the  making  the  promise, 
and  before  the  delivery  of  the  oats  by  the  defendant,  plain- 
tiffs, confiding  &c.  did  make  and  enter  into  a  certain  bar- 
gain and  agreement  with  one  Frederick  Alexander  for  sale 
to  him  of  1000  or  1200  barrels  of  oats,  of  same  quality  and 
description,  weight  and  price,  and  on  same  terms  as  the 
oats  so  agreed  to  be  shipped  by  defendant  on  account  of 
plaintiffs.  Averment,  that  defendant  did  ship  in  and  ou 
board  of  certain  ships  or  vessels,  to  wit,  a  certain  vessel 
called,  &c.  divers,  to  wit,  1  IBS  barrels  of  oats,  on  account 
of  plaintiffs,  as  and  for  prime  well  prepared  Limerick  oats, 
&c.  and  plaintiffs  did  then  accept  and  pay  defendant  for 
the  same  at  and  after  the  rate  above  mentioned,  according 
to  their  said  promise  in  that  behalf,  the  payment  of  which 
amounted  to  600/.,  and  plaintiffs  afterwards,  to  wit,  &c. 
delivered  to  Alexander  the  said  oats,  in  performance  of 
their  agreement  with  him  as  aforesaid.  Breach,  that  de- 
fendant defrauded  plaintiffs  in  this,  that  the  oats  so  shipped 
by  defendant  on  account  of  plaintiffs  as  aforesaid,  and  so 
by  plaintiffs  accepted  and  paid  for  as  aforesaid,  were  not, 
at  tiirte  of  shipment  thereof,  prime  well  prepared  Limerick 
oats,  &c,  by  reason  whereof  the  said  Alexander,  to  whom 
plaintiffs  had  sold  and  delivered  the  said  oats,  afterwards 
and  after  payment  by  defendant  to  plaintiff  as  aforesaid, 
and  before  the  commencement  of  this  suit,  refused  to  pay 
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plaintiffs  for  the  same,  and  plaintiffs  were  forced  and 
obliged  to  receive,  and  did  receive,  of  and  from  Alexander, 
in  payment  for  said  oats,  a  much  less  sum  than  that  for 
which  plaintiffs  had  sold  same  to  Alexander,  to  wit,  200/. 
less.     There  was  also  a  count  on  an  account  stated  (a). 

Pleas ;  non  assumpsit,  and  other  special  pleas,  which  it 
is  not  material  to  notice. 

At  the  trial  before  Lord  Denman  C.  J.,  at  Guildhall, 
at  the  sittings  after  Michaelmas  term,  1837,  the  following 
facts  appeared.  The  plaintiffs  carry  on  business  in  Lon- 
don as  merchants  and  bankers,  and  also  act  as  brokers  and 
agents.  The  defendant  is  a  merchant  at  Limerick,  engaged 
in  making  consignments  of  Irish  provisions  for  the  London 
market,  and  connected  with  the  house  of  Thos.  Usborne  & 
Son  in  London,  by  whom,  as  his  factors  and  agents,  he  is 
generally  represented  in  London.  On  the  9th  October, 
1835,  the  plaintiffs  received  the  following  written  instruc- 
tions from  Thos.  Usborne  &  Co. — 

"  London,  9th  October,  1835. 

Messrs.  H.  &  J.  Johnston  &  Co. 
Gentlemen,— You  may  sell  for  account  of  my  brother,  Mr.  T.  M. 
Uiborne,  of  Limerick,  1000  barrels  of  prime  well  prepared  Limerick 
oats,  of  39  to  40  lbs.,  at  9$.6d.  per  barrel  of  196  lbs.  p.  o.  b.  (b) ;  less 
your  commission  at  S{  per  cent,  and  sixty  days'  interest,  and  to  be  ship- 
ped  with  all  possible  dispatch  at  the  lowest  current  freight  of  the  day. 

Yours.  Thos.  Usborne  &  Son, 

Freight  not  to  exceed  3*.  lOrf.  and  primage.     T.  17.  &  Son.* 

On  the  same  day  the  plaintiffs  sold  the  oats,  through 
their  broker,  to  Mr.  Alexander,  under  the  following  con- 
tract : — 

*  London,  9th  October,  1835.  Sold  to  Mr.  Alexander,  for  account 
of  Messrs.  U.  $  J-  Johnston  £  Co.,  1000  or  1900  barrels  of  prime  well 
prepared  Limerick  oats,  to  be  shipped  immediately,  at  9s.  6d.  per  barrel, 


{a)  The  declaration  originally 
contained  another  special  count, 
stating  the  contract  as  one  of  sale 
by  the  defendant  to  the  plaintiffs, 
and  a  count  for  money  paid ;  but 
by  order  of  LUtkdak  J.  these  two 


counts  were  struck  out 

(6)  This  was  explained  to  mean 
"  free  on  board,"  i.  e.  that  the 
shipper,  from  the  time  of  shipment, 
is  free  from  all  risk. 
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free  on  board;  payment  cash  less  sixty  days' interest  from  date  of  bill  of 
lading;  to  weigh  39  lbs.  and  upwards  per  imperial  bushel.  Freight  to 
be  obtained  as  low  as  possible,  and  is  warranted  not  to  exceed  2*.  10J. 
per  quarter.    The  insurance  to  be  effected  by  the  buyer. 

Rob.  Revinf." 

On  the  same  day  the  plaintiffs  sent  the  following  letter 
to  the  defendant : — 

u  Dear  Sir, — Messrs.  T.  Utborne  &  Son  have  this  day  ordered  ifc  to 
sell  for  your  account  about  1000  barrels  of  prime  Limerick  oats,  which 
we  have  now  the  pleasure  to  advise  having  effected  as  per  annexed 
contract,  which  we  trust  will  meet  your  approval.  Our  free  on  board 
trade  progresses  slowly  as  yet,  and  the  speculators  in  oats  seem  to 
expect  much  lower  prices.  We  request  your  attention  to  the  shipment 
and  quality  of  this  parcel  of  oats.  Yours, 

H.  &  J.  Johntton  &  Co." 

The  contract  inclosed  was  as  follows : — 

"  London,  9th  October,  1836.  Sold  for  account  of  Thot.  M.  Ut- 
borne, Esq.  by  order  of  Messrs.  T.  Utborne  &  Sons,  1000  to  1200  barrels 
of  prime  well  prepared  Limerick  oats,  of  39  lbs.  and  upwards  per  impe- 
rial bushel,  at  9s.  6d.  per  barrel  of  196  lbs.,  f.  o.  b.  To  be  shipped 
immediately ;  freight  to  be  obtained  as  low  as  possible,  but  guaranteed 
not  to  exceed  2*.  JOrf.  per  quarter  and  primage.  To  be  paid  for  at  sixty 
days  from  date  of  bill  of  lading." 

The  defendant  sent  the  following  letter  in  reply : — 

"  Limerick,  19th  October,  1335. 
Messrs.  Johntton  &  Co.,  London. 
"  Dear  Sirs,— -Your  esteemed  favour,  dated  9th  instant,  arrived  in 
due  course,  and  note  contents.     We  have  not  a  vessel  for  charter  in  the 
port  at  present,  but  immediately  on  arrival  your  contract  shall  meet 
attention.    This  I  hope  will  lead  to  extensive  transactions." 

On  the  1 8th  November  the  defendant  shipped  229  bar- 
rels of  oats  per  the  Ardwell,  aud  954  barrels  by  the  Hinde, 
for  London,  and  inclosed  the  invoice  and  bills  of  lading  to 
the  plaintiffs!  through  Thos.  Usborne  &  Co.  The  bills  of 
lading  were  made  deliverable  to  Thos.  Usborne  &  Son. 
On  the  27th  November  the  plaintiff's  paid  the  defendant  in 
cash  547/.,  which  was  the  amount  due  for  the  oats,  less  the 
discount  for  the  period  of  credit ;  and  on  payment,  Usborne 
&  Son  indorsed  the  bills  of  lading  to  the  plaintiffs,  who  de- 
livered them  to  Alexander.    The  Ardwell  arrived  in  the 

vol.  in.  ft 
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1840.         port  of  London  early  in  December,  1835,  and  on  inspection 
v^*v-^/      of  the  £€9  barrels  on  board,  Alexander  refused  to  accept 
«nd  another    them,  on  the  ground  of  their  inferior  quality.     Vsborne  & 
„    *'  .        Son,  on  the  application  of  the  plaintiffs,  likewise  inspected 
them,  and  changed  the  oats  for  others  of  the  requisite  qua- 
lity.    On  the  arrival  of  the  Hinde  in  January,  1836,  with 
the  remainder  of  the  oats  on  board,  they  were  also  found 
to  be  of  inferior  quality,  and  Alexander  refused  to  accept 
them.  The  defendant  refused  to  exchange  the  oata,  where- 
upon Alexander  sold   them,  and  claimed   87/*  from  the 
plaintiffs,  as  the  difference  between  the  price  of  oats  of  the 
quality  in  the  contract  and  those  delivered.     He  subse- 
quently consented  to  take  50/.  from  the  plaintiffs,  and  the 
present  action  was  brought  to  recover  that  amount. 

The  counsel  for  the  plaintiffs  stated  that  he  should  prove 
a  custom  in  the  corn  trade  in  London  for  corn  factors,  who 
were  commissioned  to  sell  for  their  principal  in  Ireland,  to 
sell  in  their  own  names,  which  accounted  for  the  difference 
between  the  sold-note  delivered  to  Mr.  Alexander  and  that 
sent  to  the  defendant.  He  also  stated  that  in  what  was 
called  "  free  on  board  sales,"  the  corn  factor  in  London 
always  sold  on  a  del  credere  commission,  and  stood  as  a 
middleman  between  the  principal  in  Ireland  and  the  buyer 
in  London,  and  that  the  latter  would  not  enter  into  con- 
tracts with  the  corn  factor  if  the  name  of  the  principal  was 
disclosed.  He  then  put  iu  the  above  letters  and  the  sale- 
note  from  the  plaintiffs  to  the  defendant,  and  proved  that 
the  oats  were  not  of  the  quality  described  in  the  contract. 
He  was  then  proceeding  to  prove  the  custom  in  the  corn 
trade  for  an  agent  here,  selling  corn  for  au  Irish  principal, 
to  sell  in  his  own  name ;  but  the  counsel  for  the  defendant 
objected  that  as  the  contract  between  the  parties  arose 
upon  the  documents  already  in  evidence,  by  which  it  ap- 
peared that  the  plaintiffs  had  sold  the  oats  on  account  of 
the  defendant  to  Alexander,  it  could  not  be  varied  by  the 
proof  of  any  custom  that  the  plaintiffs  were  entitled  to  sell 
in  their  own  names.     The  plaintiffs  contended  that  as  the 
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custom  authorized  them  to  sell  in  their  own  names,  and  as        1840. 
the  defendant  must  be  taken  to  be  cognizant  of  the  usage      s^v"*/ 

in  the  trade,  the  evidence  was  admissible.     His  lordship  and  another 

refused  to  admit  the  evidence.     At  the  close  of  the  plain-  VT  *- 

UlBOaNE. 

tiffs'  case,  Mr.  Revms,  the  plaintiffs'  broker,  was  called, 
and  he  put  in  the  sale-note  to  Alexander,  by  which  it  ap- 
peared that  the  oats  were  sold  to  him  "for  account  of 
Messrs.  H.  8c  J.  Johnston."  The  counsel  for  the  defend- 
ant then  contended  that  on  the  evidence  there  was  no  pri- 
tity  of  contract  between  the  plaintiffs  and  defendant  with 
regard  to  the  promise  of  the  defendant  set  out  in  the  decla- 
ration ;  that  the  actual  contract  between  them  was  not  one 
of  indemnity ;  that  the  plaintiffs  had  only  authority  to  sell 
oats  of  a  certain  quality  on  account  of  the  defendant,  and 
that,  if  the  oats  did  not  correspond  with  the  contract,  the 
purchaser  ought  to  seek  his  remedy  against  the  defendant. 
His  lordship  was  of  this  opinion,  and  nonsuited  the  plain- 
tiffs. The  counsel  for  the  plaintiffs  then  applied  to  amend 
the  declaration  to  meet  the  facts  as  proved ;  but  his  lord- 
ship refused. 

Crowder  having  obtained  a  rule  nisi  for  a  new  trial  in 
the  ensuing  Hilary  term, 

Sir  J.  Campbell  A.  G.  and  Ogle  shewed  cause  in  Trinity 
term  last  (a).  The  plaintiffs  had  to  make  out  that  the  de- 
fendant promised  to  ship  on  the  plaintiffs'  account  oats  of 
a  certain  quality;  but  the  evidence  is  that  the  defendant 
commissioned  the  plaintiffs  to  sell  oats  for  him  of  that 
quality,  and  that  they  did  so.  The  evidence  of  this  con- 
tract between  the  parties  is  found  in  the  sale  note  and  in 
the  letter  of  9th  October,  sent  to  the  defendant,  by  which 
it  appears  that  on  that  day  the  plaintiffs  sold,  on  the  ac- 
count of  the  defendant,  the  oats  in  question;  and  the  ques- 
tion is,  whether  evidence  of  a  custom  in  the  corn  trade,  for 
agents  to  sell  in  their  own  name,  is  admissible.    There  are 

(a)  June  8th,  before  Lord  Denman  C.  J.,  Littledalt,  Pattaon,  and 
Wiliiami  Js. 
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two  reasons  why  it  is  not.  First,  it  is  immaterial,  because 
where  a  vendor  sends  goods  to  bis  agent  for  sale,  there  is 
no  contract  of  guarantee  -  between  the  •  vendor  -  and  agent 
that  the  goods  are  of  da*  description- s*e«itioned;  and  if  the 
latter  chooses  to  adopt  the  description. of  his  vendor,  and 
sell  in  bis  own  name*  he  alone  as  responsible.  The  defend- 
ant had  nothing  whatever  to  do  with  the  aak*note  between 
the  plaintiffs  and  Alexander,  and  is  <©*ity  boned  by  the  con- 
tract Unit  passed  between  himself  aad  the.  plaintiffs.  Se- 
cond, the  custom  would  contradict  the  written  contract. 
The  plaintiffs  were  only  authorised  to  sell  as  agents ;  the 
sale-note  sent  to  the  defendant '  shews  that  the y  did  sell  as 
agents ;  the  custom  therefore  is  intended  to  shew  that  the 
actual  sale  was  different  /from  that  expressed  in  the  written 
contract,  and  therefore  was  inadmissible  in  proof;  Meres  v. 
Ansell{a)f  Magee  v.  Atkinson  (A).  Besides,  on  the  decla- 
ration as  it  stands,  the  plaintiffs  were  bound  to  prove  a 
contract  of  sale  between  themselves  and  the  defendant;  on 
the  proof  therefore  there  was  a  clear  variance.  If  the 
plaintiffs  had  any  right  of  action  at  all,  it  should  have  been 
for  money  had  and  received :  Young  v.  Cole  (c). 


Crowder,  contrA.  Corn  factors  stand  in  a  peculiar  situ- 
ation with  regard  to  a  foreign  or  Irish  principal :  they  are 
not  precisely  factors,  nor  buyers,  but  stand  as  middlemen 
between  the  seller  and  buyer.  The  peculiarity  of  their 
position  is  recognized  in  Heisch  v.  Cartington  (d).  If  the 
custom .  had  been  proved,  it  would  have  appeared  that 
buyers  in  London  will  only  purchase  from  corn  factors  in 
their  own  name,  in  order  to  avoid  all  transactions  with 
foreign  principals.  It  must  be  taken  that  when  the  defend- 
ant commissioned  the  plaintiffs  to  sell,  he  gave  them  autho- 
rity to  sell  according  to  the  custom  of  the  trade :  Noble  v. 
.KennQway(e)>  Bold  v.  Rayner(f).   The  plaintiffs  therefore 


(«)  3  Wils.  275. 
(b)  2  M.  &  W.  440. 
(r)  3  Bing.  N.  C.  7S4, 


(d)  1  Harr.  &  Woll.  306. 
(c)  2  Doug.  510. 
(/)  1  M.  &  W.  343. 
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we*e  bdund  to  awake  good  to  Alexander  the  loss*  sustained        1840. 

by  theicotitract,'    This  being -to,  evidence  of  the  custom     Tv^v^/ 
•     ....      ■  •  Johnston 

wasuaduiissible ;  >for>»it  is  consistent  with-  Am  written  con-   md  another 

trae v  sent?  to » the'  '  Atfe* <*aut>;  as>  -it  ouly  t shews  that  the  oats     u^^ 

sold  by*  the  plaintiffs*  oft  aceobnt  4rf  the  defendant,  were  bo 

seM  by  faini  in  -hi*  OM?n  •oasieu    There  ere  many  cases  in 

which  the  custom  of  trade  -bee  becnt  admitted  to  explain 

written  contract*^  VtUante  \«  Dewar{u),\  Qugiir  v.Jeu-> 

ni/igs(J>)f  Vkde\  vj  flPiter^c)^  •  • :  Another  dais  of  cases,  where 

parol'  evidence  has  tbdoo  tallowed  'to»  be  given,  is  collected 

in  Hat  ton  v.  Wiirrenid%  and : ifrSriii/A's i note  to  Wiggles- 

wvrtk  v<  DaHhO*{i).     [PattesonS*  I  do  not  see  how  die 

evktende  weald'  contradict  the  written  contract,  for  it  only 

prove*  that  -he  might  eel)  in*  hia  own  name,  which  does  not 

vary  the  relation  betWeeu' principal  and  agent.    But  when 

proved;  it  only  amotmts  to  a  contract  of  indemnity;  whereas 

the  declaration  seems  to  make  out  a  sort  of  aale  to  die 

plaintiffs.    If  I  send  a  horse  to  my  agent  to  Btll  with  a 

warranty,  there  is  no  pretence  for  saying  that  he  could  sue 

me  for  a  breach  of  the  warranty.]     The  contract  here,  is  of 

a  very  peculiar  nature;  and  the  count  foe  money  had  and 

received,  which  might  have  been  sufficient,  was  struck  out, 

and  his  lordlbip  at  the  trial  declined  to  amend* 

Cur.  ado.wUi 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  pleadings  and  the  facts,  his 
lordship  proceeded  thus : — 

Evidence  was  adduced  at  the  trial  that  the  buyer  always 
pays  the  broker,  who  pays  over  to  the  shipper ;  and  proof 
was  then  tendered  of  a  custom  in  London  that  brokers 
are  the  real  parties  to  the  contracts  of  sale  made  under 
such  circumstances.     This  evidence  was  rejected,  and  a 

(a)  1  Campb.  503.  (</)  1  M.  &  W.  460.      / 

(*)  1  Campb.  $05,  n.  (e)  1  Smith's  Lead.  Ca.  299i 

(c)  3  Campb.  16* 
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nonsuit  ordered,  after  plaintiffs  had  gone  through  their 
case,  for  want  of  making  out  a  contract  between  them  and 
defendant  on  that  subject.  Mr.  Crowder,  on  plaintiffs' 
part,  contended  that  such  contract  arose  from  the  nature  of 
their  dealing  together.  A  rule  for  a  new  trial  was  obtained 
for  rejection  of  this  evidence,  which  was  the  matter  princi- 
pally discussed  when  cause  was  shewn. 

After  fully  considering  the  case,  it  appears  to  all  of  us 
that  plaintiffs,  though  uniformly  styled  brokers  during  the 
trial,  were  more  in  the  nature  of  factors.  They  certainly 
were  del  credere  agents ;  the  goods  were  sent  and  invoiced 
to  them,  and  they  guaranteed  the  price ;  and  it  is  difficult 
to  say  that  they  might  not  be  authorized  to  sell  in  their 
own  names.  The  written  authority  was  indeed  read  iu 
evidence,  to  sell  on  account  of  defendant ;  but  it  does  not 
follow  that  they  were  restricted  to  selling  in  defendant's 
name.  The  expression  appeared  less  strong  in  support 
of  that  view  thau  the  state  of  things  was  in  support 
of  the  contrary  opinion.  If  so,  the  evidence  of  a  custom 
might  be  unnecessary ;  and  I  avow  my  great  reluctance  to 
admit  that  kind  of  evidence  to  vary  the  effect  of  any  written 
document.  Hutton  v.  Warren  (a)  was  urged  in  support  of 
the  rule,  where  Parke  B.  gave  the  judgment  of  the  Court 
of  Exchequer  in  favour  of  engrafting  on  a  lease  a  stipula- 
tion implied  from  the  custom  of  the  country.  But  he  most 
cautiously  confines  the  decision  to  that  particular  relation ; 
and  in  Magee  v.  Atkinson  (b)  the  same  learned  judge  re- 
pudiated, as  strongly  as  this  Court  did  in  Jones  v.  LUtle- 
dale(c),  the  principle  of  varying  contracts  by  custom  of 
trade. 

But  that  contracts  may  be  explained  by  that  evidence 
has  never  been  denied ;  and  we  are  not  prepared  to  say 
that  the  custom  of  London  might  not  have  a  reasonable 
influence  on  the  minds  of  the  jury  towards  fixing  the  sense 
of  the  broker's  authority,  if  in  itself  doubtful. 


(a)  1M.&W,  466. 

(b)  2  M*  &  W.  440. 


(c)  1  N.  &  P.  677. 


^_ 


HILARY  TEUM,  III  VICT. 

The  rule  therefore  for  setting  aside  the  nonsuit,  and 
granting  a  new  trial,  must  be  made  absolute. 

Rule  absolute  (a), 
(a)  See  Trueman  v.  Loder,  post,  267. 


Johnston 

and  another 

v. 

USBORNE. 


/f?JLff. 


DREWE  V.  LA1NSON  and  another.  January  23</. 

CASE  against  the  sheriff  of  Middlesex,  for  a  false  return  JJ*  jjgj- 
to  a  fieri  facias.  The  first  count  of  the  declaration  stated  a  the  sheriff  in 
judgment  recovered  by  the  plaintiff  in  the  Court  of  K.  B.  ^falsereturn, 
against  one  Dickinson  for  210/.,  and  a  writ  of  testatum  fieri  alleged  the  de- 
facias  issued  thereon,  directed  to  the  sheriff  of  Middlesex,  0f  fi.  fa.  at  the 

indorsed  with  a  direction  to  levy  128/.  Is.  6d.,  besides  she-  "it  of  plaintiff 

J  '  against  D.,  in- 

nff's  poundage,  &c.    It  then  alleged  that  the  writ  so  indors-  dorsed  to  levy 

ed,  afterwards  and  before  the  return  thereof,  to  wit,  on  &c  ^willch  writ 

was  delivered  to  the  defendants,  who  then  and  from  theuce,  the  sheriff 

until  and  at  and  after  the  return  of  the  same  writ,  were  goods  of  the 

sheriff  of  the  said  county  of  Middlesex,  to  be  executed  in  value  of  the 

monies  so  in- 
due form  of  law;  by  virtue  of  which  said  writ  the  defendants  dorsed  and 

so  being  the  sheriff  of  the  said  county  of  Middlesex  as  afore-  £^2^ 

said,  afterwards  and  before  the  said  return  of  the  said  writ,  to  said,  and  then 

wit,  on  the  same  day  and  year  aforesaid,  and  within  their  baili-  ^reout  :— 

wick  as  such  sheriff  as  aforesaid,  seized  and  took  in  execution  Held,  that  this 

,.  ,  .    .         .       -  ,         .,_.,,.  -  .         last  allegation 

divers  goods  and  chattels  of  the  said  Dickinson  of  great  value,  meant  that  the 

to  wit,  of  the  value  of  the  monies  so  indorsed  on  the  said  sheriff  had  sold 

under  the 
writ,  and  directed  to  be  levied  as  aforesaid,  and  then  levied  plaintiff's  writ, 

the  same  thereout,  yet  the  defendants,  so  being  such  sheriff  {J"d  [„*'£. 

&c.,  and  not  regarding  their  duty  &c.,  but  contriving  &c,  ceeds  in  his 

to  injure  aad  aggrieve  the  plaintiff,  and  to  deprive  him  of  pUrpose  0f 

the  monies  so  indorsed  on  the  said  writ,  and  directed  to  be  handing  over 

levied  as  aforesaid,  and  of  the  means  of  obtaining  the  same,  tiff.    Held 

had  not  the  said  monies  so  levied  as  aforesaid,  or  any  part  &190  f hat> lf  at 

*  ■         the  time  ot 

thereof,  before  our  said  lord  the  king  at  Westminster  afore-  executing  the 

plaintiff's  writ, 


the  sheriff  had  in  his  office  a  prior  writ  of  fieri  facias,  and  had  paid  the  proceeds  of  the 
execution  to  the  creditor  on  the  prior  writ,  bis  plea  should  have  traversed  the  allegation 
that  be  bad  levied  under  the  plaintiff's  writ,  and  that  having  set  out  the  above  facts  spe- 


execution  to  the  creditor  on  the  prior  writ,  bis  plea  should  have  traversed  the  allegation 
that  be  bad  levied  under  the  plaintiff's  writ,  and  that  having  set  out  the  above  facts  spe- 
cially with  a  verification,  the  plea  was  bad  on  special  demurrer,  as  being  argumentative* 
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aaid,  aUUe,  return  of  the  said  writ*  according  to  the  exigency 

Debwe       ot  tl,e  8*d  ,writ  ^^  ***  &***  wholly  failed  and  made 
v.  default;  opr  bote  thef  (paid.|be  said . sum  of  ifcSV,  4s.  W., 

an^an^ther.    °r  any  ****  *erwfi  ^.4h«,  plaintiff;  *nd,  ibd  fiaid  sheriff, 
after  tfce;  said  Jevy,  to  wit,  on  &<v  falsely  and  deceitfully 
returned,  to  the  said.  Court  of  «ur  aaid  lo*d  tb*  kiug,  upon 
the  said  writ*  that  the  said  Dickinson  had  not  any  goods  or 
chattels  in  bis  bailiwick,  whereof  tbe  said  defendants  could 
cause  to  .to  levied  Jfcei  dampgea  afartiaaid*  or  Any  part 
thereof  &c.  ...... 

The. third  plea  to  this  .oouia  was  a* follow*:  the  defend- 
ants say,  that  long  before,  the  del  we  ty  qf  the  writ,  in  the 
first  couut 'mentioned, .  to  ibe  defendants,  as  in  thai  count 
mentioned,  to. wit,,, on  &C*  one  John, Fox  sued  and.  prose- 
cuted out  of  the  Court  of  our  lord  the  king,  before:  the 
king  him$e!f,  a  fieri  facias,  directed  to  the  sheriff  of  Mid- 
dlesex, to  levy  of  the  goods  and  chattels  of  the  said  Dickin- 
son, a  debt  of  475A*  which  aaid  F#x  had  recovered  against 
the  said  Dickvaon,  as  also  lL  $s>  for  bis  damages,  and  that 
the  said  sheriff  should  have  that  money  before  our  aaid  lord 
the  king  at  Westminster*  immediately  after  the  execution 
thereof,  to  render  to.  the  arid  Fox  for  hi*  debt  and  damages 
aforesaidr  and  ttatt  the  sheriff,  should  have  there  that  writ, 
wbicb  said  writ,,  at  the.  suit  of  the  said  -For,  afterwards  and 
before  delivery  thereof  to  the  said  sheriff,  as  hereinafter 
mentioned,  and  long  before  the  delivery. of  the  said  wrk,  iu 
the  said  first  count  mentioned,  .to  the  defendants,  as  in  that 
count  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
was  duly  indorsed  with  a  direction  for  the  said  sheriff  to 
levy  4844.  \s.2d.,  besides  sheriff's  poundage,  &c»aod  which 
said  writ,  at  the  suit  of  the  said  Fox,  so  indorsed  as  afore- 
said, afterwards  and  before  the  return  thereof,  to  wit,  on 
&c,  and  long  before  the  delivery  of  the  said  writ  in  the  said 
first  count  mentioned,  to  the  defendants,  as  in  that  count 
also  mentioned,  waa  delivered  to  the  defendants,  wbo  then 
and  from  thence,  until  and  at  and  after  the  return  of 
the  said  writ,  at  the  suit  of  the  said  Fox,  were  sheriff,  of 


the  said  comity' i*tf' Middle!*^  to*  bd  eteoAiWdindne  form 
of  tew ;  by  virt he  WWhkb  said  #rilt,<at4hfc  wit  of  the  said 
JFttr,  thrswnfe tbett  be*jg  utaettdclitfedartd'ln  fo**e,  the  de- 
feadants  so  btting'lhe  ^erifftj  a^8  ^f^eibidy  nifteHttrds  and 
before  the  retard  of '  the  ^airiw/ity  trt  the  teiiit  of  the  said 
i^cu?,  and  afttt-  Ibe'  sblMg"atidna1&itig  k>  execution  the  said 
goods  and  chattels  of  the  stfiti  Dkki)i$otot>  tinder  the  said 
writ  in  the  said*fit*lxo«fo4'4»entioB4d,  'a**-  bctfbre  the  said 
goods  and  chattels,  or  any 'part'  thereof,  'had  been  or  were 
sold  or  disposed  of  under  and  by  virtue  of  the  sdid  writ  in 
the  said  first  tfeutittaem^edytowU,  tin  tte  day  and  year 
lost  aforesaid,  seized  artdtaok-  in  execution  fhe  said  goods 
**d  chattel?  of  the" skid  Dickfose*,  .itY"tbei*a1d  'flret  count 
mentioned,  for  the  ptapode  of levyftg^hetaonifes -so  directed 
to  belerred  bythe!sa)d<  indorsement 'oirthe1  said  writ,  at  the 
auk  of  the  said  F(tt  as  afote&atd,  and  did  them  sell  the  sarnie 
for  a  certain  sum  of-  nimlevV'to^ity  tbe'sbu*  of  144/.' 1ft., 
being'  the  Mi  value  and  utiriost  price  that  could  be  obtained 
for  the  same*  being  a  sum  less  than  and  insufficient  to  pay 
the  monies  so  directed***  be levied*  by ;  the' said  indorsement 
on  the flaid  writ,  at  the  suit  «of  the -tfaid  Fat  an  aforesaid, 
and  which-  then  remained  dhe  :and:  unsatisfied,  which  said 
sum  of  144/.  17*.*  the^oceedfrof  thefcateof  the  said  foods 
and  chattels  mi  the*  said  first  count  mentioned,  they  the  de- 
fendants then  paid  to- the  said'  Pox,  according  to  the  exigency 
of  the  said  writ,  at  the  stait  of  the  said  Fott  and  this  the 
defendants  are  ready  t<v  verify; 

Special  demurrer,  stating  for  grounds  that  the  said  third 
plea  is,  or  is  intended  tofbe,  in  substance  and  effect  an 
argumentative  traverse  of  the  dHegation*  contained  in  the 
first  count  of  the  dedafatiotar,  or  of' sotae  ot  one  of  them, 
and  yet  the  said  third  plea  does  not  conclude  to  the  country, 
or  with  an  absque  hoc,  and  also  for  that  the' said  pfea  is  an 
argumentative  traverse  of  the  following  allegation,  contained 
in  die  first  count,  i.  e.  the  allegation  that  the  defendants 
levied  the  monies  so  indorsed  on  the  said  writ,  in  the  first 
count  Motioned  and  directed  to  be  levied,  as  in  that  count 
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1840.  also  mentioned*  out  of  the  said  goods  and  chattel*  of  the 
said  Dickinson,  io  the  first  count  mentioned ;  and  yet  the 
said  third  plea  does  not  traverse  in  the  words  of  the  decla- 
ration ;  and  it  concludes  with  a  verification,  and  not  to  the 
country,  or  with  an  absque  hoc.  Joinder  in  demurrer. 
The  case  was  argued  in  Michaelmas  term  last  (a). 

Peacock,  in  support  of  the  demurrer.  The  question 
raised  by  this  demurrer  is  as  to  the  meaning  of  the  word 
levy.  The  plaintiff  alleges  in  bis  declaration  that  the  sheriff 
seized  and  took  in  execution,  under  the  plaintiff's  %vrit, 
divers  goods  of  Dickimon,  of  the  value  of  the  monies  in- 
dorsed on  the  said  writ,  and  then  levied  the  same  thereout, 
and  he  contends  that  the  word  levied  shews  that  the  goods 
were  sold  as  well  as  seized.  If  so,  the  plea  sets  up  an 
argumentative  traverse  of  that  fact,  and  ought  to  have  con- 
cluded to  the  country.  As  soon  as  the  sheriff  sold  under  the 
plaintiff's  writ,  the  plaintiff  became  entitled  to  the  proceeds, 
although  the  sheriff  may  have  had  in  his  possession  a  prior 
writ  of  fieri  facias;  Smalcomb  v.  Buckingham  (b),  Rybot  v. 
Peckkam(c).  It  is  true  that,  if  the  sheriff  did  sell  under  the 
plaintiff's  writ,  he  may  have  rendered  himself  liable  to  an 
action  at  the  suit  of  Fox,  the  prior  creditor,  but  that  does 
not  deprive  the  plaintiff  of  his  right  to  recover  the  money 
levied  under  his  writ.  If  therefore  the  defendants  wished 
to  deny  that  they  did  sell  under  the  plaiutiff's  writ,  they 
should  have  traversed  that  fact  expressly. 

Kennedy  contnL  It  is  not  clear  that  the  word  levy  means 
more  than  a  seizure  in  execution.  That  seems  to  have  been 
the  construction  put  upon  the  word  in  Godson  v.  Sanctu- 
ary (d),  but,  however  that  may  be,  it  was  necessary  for  the 
sheriff  in  this  case,  both  under  the  new  rules  and  before, 

(a)  Nov.  19,  cor.  Lord  Denman  (c)  Note  (a)  to  Hutchinson  v. 

C.  J.,  Patteson,  Williams  and  Cole-  Johnston,  1  T.  It.  731. 

ridge  Jt.  (d)  4  a  fc  Ad.  955 ;  &&  1  N« 

(*)  Carth.  419;  S.C.  1  Lord  N  &  M.  52. 
Aaym.  252. 
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to  plead  the  facts  specially.  The  cases  of  Hutchinson  v.  1M0. 
Jofm$ton(a),  Sawlev.  Poynter(b),  per  Bay  fey  J*,  andJewes 
t,  Atherton(c),  clearly  shew  that  where  the  sheriff  has  two  ~  v. 
writs  of  fi.  fa.  in  his  office,  although  he  seize  the  goods  J^^SL 
under  the  second  writ,  the  creditor  under  the  first  writ  is 
entitled  to  be  first  satisfied.  It  can  make  no  difference 
whether  the  sheriff  has  the  goods  iu  his  hands,  or  the  money 
proceeding  from  them.  The  facts  pleaded  by  this  plea 
shew  that,  although  the  defendant  levied  under  the  plain- 
tiff's writ,  yet  that  having  a  prior  writ  to  execute,  he  actu- 
ally sold  under  that  writ.  It  may  be  quite  true  that  the 
defendant  did  levy  under  the  plaintiff's  writ,  and  therefore 
it  would  not  have  done  to  traverse,  for  it  is  clear  that,  if  the 
fruits  of  the  execution  had  been  sufficient  to  satisfy  the  first 
writ,  and  to  leave  a  surplas,  it  would  have  been  applicable 
to  the  plaintiff's  writ;  Jones  v.  Atkerton  (c),  Sounders  v. 
Bridges  (rf).  The  point  therefore  to  be  raised  on  the  plead* 
ings  was  that,  although  the  defendant  seized  under  the 
plaintiff's  writ,  the  levy  in  point  of  law  was  on  behalf  of 
the  prior  creditor,  and  if  the  plea  had  traversed  simply  that 
the  defendant  did  levy  for  the  purpose  of  satisfying  the 
plaintiff's  writ,  it  would  have  been  bad  as  a  traversing  a 
conclusion  of  law.  It  was  necessary  therefore  to  plead  other 
facts  which  shewed  in  what  manner  the  plaintiff's  right  was 
defeated,  which  is  the  proper  form,  instead  of  traversing  the 
xnriutt  enjus;  Dmngerfield  v.  Thomas  (e).  The  plea  may  be 
taken  to  admit  an  actual  levy,  and  so  far  gives  colour,  but 
it  defeats  it  by  shewing  that  after  levy  and  before  sale  the 
plaintiff's  right  was  put  an  end  to.  In  Morant  v.  Sign(f) 
express  colour  was  allowed  to  be  given  as  a  furtherance  of 
the  objects  of  the  new  rules.  Pearson  v.  Rogers  (g)  shews 
that,  after  such  a  confession  of  the  plaintiff's  title  as  is  con* 
tained  in  the  former  part  of  this  plea,  it  wonld  have  been 

(a)  1  T.  R.  739.  («)   1  Perr.  &  Da.  287. 

(6)  1  D.  &  R.  307.  (/)  2M.&W.  95. 

(c)  7  Tauot.  66.  (g)  1  PejT.  &  Da.  309. 
(d)3  B.&Ald.  95. 
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erroneous  to  conclude  with  a  special  traverse*    [PattesonJ. 

You  do  not  by  your  plea  confess  any  levy  under  the  plain* 

v.  tiff's  writ,  you  only  confess  that  yo^  seised  under  it*  and  if 

Lainson      at  the  time  0f  seizure  there  'bad  keen  sufficient  j  to  satisfy 
and  another.  .  . 

both  writs,  you  would  in  law  as  well  asin  faot  have-seized 

under  the  plaintiff's  writ.]    That  woftk)  be  so.     HaUifa* 

v.  Chambers{a)  shews  that  under* the  myw  roles  a  plea,  lite 

this  ought  to  be  allowed. 

Peacock  in  reply.  A  traverse  might  hate  been  well  taken 
on  the  allegation  of  levying,  for  the  plaintiff  must  bate  shewn 
that  the  sheriff  actually  did  sell.  The  goods,  after  seizure, 
might  have  remained  in  the  sheriff's  band*  for  want  of  buy- 
ers, and  in  Mortal  v.  Pellat(b)  a  clear  distinction  was 
taken  between  a  seizure  and  levy.  •  The  traverse  therefore 
of  the  levy  would  have  involved  matters  of  fact  a«  well  as 
law,  which  is  sufficient;  Luctu  vtNoctoll$(c). 

Cur.  adv.  v*tt;  - 

Lord  Dbnman  C.  Jv  now  delivered  the  judgment  of  uto 
Court. — This  was  an  action  against  the  sheriff  of  Middle* 
sex.  The  declaration  states  the  delivery  of  a  writ  of  -fieri 
facias;  at  the  sttit  of-  the  plaintiff,  against  one  Dickirnvt), 
to  the  defendants,  by  virtue  of  which  writ  the  defendant* 
seized  Dkkifrtott's  gotid*,  "  of  great  value,  to  wit,  of  the 
value  of  the  tnonifes  so  indorsed  on  the  said  writ,  anddi*- 
rected  to  be  levied  as  aforesaid,  and  then  levied  tit  same 
thereout" yet  that  he  did  not  pay  over  the  proceeds  to  the 
plaintiff,  &c. 

The  plea  states  that,  before  the  plaintiff's  writ  was  deli* 
vered  to  the  defendants,  a  writ  of  fieri  facias  against  the 
said  Dickinson,  at  the  suit  of  one  Fox,  was  delivered  to  the 
defendants;  that,  after  the  defendants  had  taken  the  goods 
under  the  plaintiff's  writ,  and  before  the  sard  goods  and 

(a)  4  M*  &  W.  662.  (c)  10  Bing.  157. 

(6)  8  B.  &  C.  792;  S.  C.3M.&  R.  411, 
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chattels,  ot  any  part  tMreef,  had  been  or  ivere  sold  or  dU* 
posed,  of  under  and  by  virtue  of  tie  said  writ  in  the  said 
first  count  mentioned  (phintiff'fi  writ),  the  defendants  seized 
aiid> took. iutexeoutton  the  said  goods  and  chattels,  for  the 
purpese.of  levying -the  monies  so  directed  to  be  levied  by 
the  aafti  indorsement  on  the  said  writ,  at  the  suit  of  the 
aaid  John  Fox  as  aforesaid,  and,  did  then  sell  the  same  for  a 
certain  sum  of  money  less  than  and  insufficient  to  satisfy 
Pox's  writ,  and  that  they  paid  over  the  money  to  Fox,  and 
this  they  are  ready  to  verify,  &c. 

The  plaintiff  demurs. specially,  assigning  amongst  other 
grounds  that  the  plea  is  an  argumentative  traverse  of  the 
allegation  m  the  declaration*  "  that  the  defendants  levied  the 
same  thereout?  and  yet  does  not  conclude  to  the  country, 
or  with  a  Ua«erae  absque  hoc.  The  case  turns  on  the  pre- 
cise meaning  of  those  words  in  the  declaration.  If  they 
necessarily  mean  that  the  defendants  raised  by  sale  of  the 
goods  monies  applicable  to  the  plaintiff's  writ,  then  undoubt- 
edly ihe  plea  is  an  argumentative  traverse;  for  it  shews  that 
the  monies  raised  by  the  sale  were  not  applicable  to  the 
plaintiff's  writ,  but  to  Fox's;  and  the  plea  would  then  be 
bad  for  the  reason  assigned.  If  they  mean,  or  if  the  de- 
fendants were  at  liberty  to  treat  them  as  meaning,  that  the 
defendants  turned  the  goods  into  money,  and  no  more,  then 
tbe  plea  is  not  open  to  the  objection  assigned,  for  it  con- 
fesses such  turning  into  money  and  the  non-payment  to  the 
plaintiff,  and  avoids,  by  shewing  that  the  money  was  pro- 
perly applied  to  Fox's  writ. 

If  they  mean  that  the  defendants  turned  the  goods  into 
money  under  the  plaintiff9 s  writ,  but  not  of  necessity  that  the 
monies  so  raised  were  applicable  to  the  plaintiff's  zerit,  then 
the  plea  is  not  open  to  the  objection  assigned,  because  it 
confesses,  though  not  in  the  most  formal  manner,  that  the 
goods  were  sold  under  the  plaintiff's  writ,  but  adds  that 
they  were  sold  also  under  Pox's  writ,  which  had  priority, 
and  avoids  the  non-payment  to  the  plaintiff,  by  shewing 
that  the  proceeds  were  insufficient  to  satisfy  Fox. 
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The  duty  of  the  sheriff,  where  he  has  several  writs  of 
execution,  is  clear:  he  is  to  execute  them  according  to 
their  priority,  which  as  to  writs  of  6eri  facias  is  according 
to  the  time  of  their  delivery  to  him.  By  "executing"  is 
meant  that  he  is  to  apply  the  proceeds  of  goods  seized  in 
that  manner.  It  is  not  material  whether  he  seizes  the 
goods  under  the  first  or  the  last  writ:  as  soon  as  they  are 
seized,  they  are  in  point  of  law  in  his  custody  under  all  the 
writs  which  he  then  has,  and  when  be  sells  them,  he  sells, 
in  point  of  law,  under  all  the  writs.  This  is  obviously  so, 
for,  if  the  proceeds  are  more  than  sufficient  to  satisfy  the 
first,  he  must  apply  the  surplus  to  the  second,  and  so  to 
the  third  and  others;  and,  as  the  amount  for  which  the 
goods  will  sell  is  uncertain,  he  cannot  be  said  to  sell  under 
the  first  writ  only.  The  facts  stated  in  this  plea,  which 
upon  demurrer  must  be  taken  to  be  true,  shew  that  the 
defendants  have  done  their  duty  properly;  and  the  only 
question  is,  whether  they  are  right  in  stating  those  facts 
specially,  or  should  have  taken  an  issue  on  the  plaintiff's 
allegation,  and  given  the  facts  in  evidence.  It  is  purely  a 
technical  question  of  pleading. 

Now  the  apparent  meaning  of  the  allegation,  "then 
levied  the  same  thereout/*  and  that  which  the  plaintiff 
must  have  contemplated,  is  the  meaning  first  above  stated. 
If  then  the  defendants  had  traversed  that  allegation,  by 
pleading  simply  that  the  defendants  did  not  levy  out  of  the 
goods  so  seized  the  monies  directed  to  be  levied  by  the 
plaintiff's  writ,  such  traverse  would  have  put  in  issue  these 
three  questions  : — first,  whether  the  goods  were  sold  at  all; 
second,  whether  they  were  sold  under  the  plaintiff's  writ ; 
and  third,  whether  the  proceeds  were  applicable  to  the 
plaintiff's  writ.  The  plaintiff  would  have  proved  the  issue 
prim&  facie  by  shewing  a  sale,  because,  as  the  traverse 
would  have  admitted  the  seizure  under  the  plaintiff's  writ, 
any  sale  would  be  presumed  to  be  also  under  the  same,  and 
the  proceeds  to  be  applicable  to  it.  But  the  defendants,  in 
answer,  would  have  been  at  liberty  to  shew  the  facts  which 
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they  have  stated  in  their  present  plea,  to  negative  the  third.        1&40. 
question  so  put  in  isaue.    The  traverse  would  not  have      Vj^-ntjf 
been  demurrable,  because  it  would  have  put  in  issue  mixed  Vv 

questions  of  law  and  fact,  and  not  a  mere  conclusion  of  law :  VINSOhN 
Lucas  v.  Nockeils  (a).  In  pursuing  such  a  course,  the  de- 
fendants would  have  been  right;  but  the  question  remains, 
were  they  bound  to  do  so  1  Upon  the  argument,  and  since, 
we  doubted  whether  they  might  not  ascribe  to  the  allega- 
tion the  meaning  secondly,  or  at  any  rate  thirdly,  above 
stated.  On  further  consideration  we  are  of  opinion  that 
the  words  "  then  levied  the  same  thereout"  necessarily  mean 
more  than  a  seizure  under  the  plaintiff's  writ,  and  a  sale  of 
some  sort. 

They  mean  also  that  the  defendants  bad  in  their  bands 
the  proceeds  of  the  sale,  for  the  purpose  of  handing  over 
to  the  plaintiff;  otherwise  the  plaintiff  does  not  shew  any 
right  upon  the  face  of  the  declaration*  It  is  necessary  to 
give  the  words  this  sense  in  order  to  cast  a  duty  on  the 
defendants,  the  breach  of  which  is  the  not  paying  over  the 
money,  for,  unless  they  had  the  money  for  that  purpose,  no 
such  breach  of  duty  is  shewn.  The  defendants  therefore 
were  bound  to  ascribe  to  the  words  the  meaning  first  above 
mentioned,  and  ought  to  have  traversed  them. 

We  think  however  that  they  should  have  leave  to  amend 

on  payment  of  costs. 

Judgment  accordingly. 

(«)  10  Bing.  1ST. 


Ramsey  v.  Nornabell.  Wednesday, 

January  26th. 

REPLEVIN  for  taking  the  plaintiff's  cattle,  goods  and  An  «merce- 

cbattels,  at  the  parish  of  Marfleet,  in  the  county  of  York,  township  ge- 

on  certain  farms,  lands  and  grounds,  then  in  the  occupation  "?"%  and  a 

of  the  plaintiff.  one  of  the  par- 

ties liable,  by  commissioners  of  sewers,  for  neglect  to  repair,  is  good. 
Chore,  whether  such  distress  could  be  sold  independently  of  S  &  4  Will.  4,  c.  22. 


Ramsey 

v. 
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1840.  Cognizance  by  the  defendant  as  the  bailiff  of  the  Com- 

missioners of  Sewers  for  the  east  parts  of  the  East  Riding 
of  Yorkshire,  setting  out  a  commission  of  sewers,  and  aver- 
Nobnabeix.  riug  that  from  time  immemorial  there  had  been  within  the 
lordship  and  parish  of  Marfleet,  in  the  said  county,  within 
the  division  of  Middle  Holderness,  in  the  said  commission 
mentioned,  a  certain  jetty  adjoining  to  and  ruuning  into  the 
river  Humber,  the  same  jetty  during  all  the  time  aforesaid 
being  a  defence  by  the  coast  of  the  sea  there,  and  that  the 
owners  and  occupiers  of  lands  within  the  said  lordship  of 
Marfleet,  from  time  whereof,  See.  hitherto,  have  repaired, 
&c.  the  said  jetty  when  and  as  often  as  it  should  be  neces- 
sary, at  their  own  costs  and  charges.  The  declaration  then 
averred  that  the  said  jetty  being  ruinous  and  out  of  repair,  a 
court  of  sewers  was  holden  and  a  jury  impanelled,  who 
presented  that  from  time  whereof,  8cc.  of  right  had  been, 
8cc.  within  the  said  parish  and  within  the  jurisdiction  of  that 
court,  the  said  jetty  adjoining  to  and  running  into  the  river 
Humber,  and  that  the  said  jetty,  during  all  the  time  afore- 
said, was  a  defence  by  the  coast  of  the  sea  there,  and  that 
the  owners  and  occupiers  of  lands  within  the  said  lordship 
had  from  time  whereof,  8cc.  repaired  the  said  jetty  when 
and  as  often  as  it  should  be  necessary,  and  that  it  was  then 
ruinous  and  dilapidated  for  want  of  due  and  needful  repara- 
tion, and  that  the  owners  and  occupiers  of  land  within  the 
lordship  aforesaid,  by  reason  of  the  premises,  ought  at  their 
own  costs  and  charges  forthwith  to  repair  the  said  jetty.  It 
was  then  averred  that  the  court  of  sewers  was  adjourned, 
&c,  and  thereupon  notice  was  duly  given  by  the  clerk  to 
the  said  owners  and  occupiers  of  land,  8tc.  to  appear  at  the 
next  court  of  sewers,  to  be  holden  on,  &c.  and  to  plead  to 
the  said  inquisition,  and  that  at  the  said  adjourned  court  of 
sewers  came  one  William  Longman,  then  being  the  consta- 
ble of  Marfleet  aforesaid,  and  being  then  and  there  duly 
authorized  in  that  behalf,  for  and  on  behalf  of  the  owners 
and  occupiers  of  land  within,  &c,  pleaded  to  the  said  pre- 
sentment or  inquisition  that  the  said  owners  or  occupiers 
were  not  guilty  of  the  premises  in  the  said  presentment, 
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and  prayed  that  this  might  Be'  inquired  of  by  the  country,  1840. 
and  th4  ctert  to  thfe  said  court  theri  and  there  did  the  like.  '^^ 
The  declaration  thin  averred  that  at  a:  subsequent  court  of  %. 
sewers  the  said  triiterse  wals  tried,na(ftd "the  jury  theri  impa-  Noskasbix. 
netted  the*ewpon  fbtimf'that  the**W  dwrierd  Ahd'bccupiers 
of  fend  within;  &c.  Were  guilty  '<yf  tlie  ptetnised  in  the  said 
presentment  mentioned  moddetf bVmi,  and  did  then  and 
there  foftbe  stiid&rault  Uttrtrbfe'the  Wtftf  6Wner*  fctid  occu- 
piers, witbiw  the  lordship  of  MarAeet  aforesaid,  to  the  sum 
of  eQOf.,  which  said  finding  arid' amerciament  the1  commis- 
sioners; at  the  court '<fant  aforesaid^  did'  then'artd  there  con- 
firm, and  did  then  said  there  set  and  ituposfc  the  said 
amerciament  on  the  said  owwers  and  occupiers,  and  did 
then  and  tbeiu  respite  *J)e  lev  ymgbf  the  said  ametciam^rit, 
of  all  which  premises  the  owners  and  occupiers,  &c.  had 
notice.  The  declaratioR  then  averred  that  at  Unadjourned 
const  it  was  ordered  that  unless  the  owners  and  Occupiers, 
&c.  should  wishift  fouiteea-  days  proceed  with'  the  repairs  of 
the  said  jetty,  the  sum  of  200/.  should  be  levied  at  the  ex- 
piration of  that  time*  Averment,  that  the  repairs  not  being 
proceeded  with,  at  a  subsequent  adjourned  court  it  was 
ordered  that  one  John  Natchley  should  be  and  was  ap- 
pointed to  demand  and  receive  the  said  amerciament  of 
€00/-,  and  the  said  Johu  Nutohley  afterwards,  &c.  did  duly 
demand  the  said  amerciament  of-  20O&,  purseant  to  such 
appointment*  but  the  said  owners  aad  occupiers,  &cw  wfcolly 
neglected  and  refused  to  pay  the  aasne,  and  afterwards,  at 
an  adjourned  court,  it  was  ordered-  that  the  clerk  of  the 
court  should  give  notice  that  unless  the  said  amerciament 
was  paid  before  the  14th  November  the*  treat,  a  war/ant 
for  levying  the  same  by  distress  and  levy  should  be  issued, 
and  tbeseopm  dne  notice  was  given  by  the  clerk  of  the  said 
order  to  the  owners  and  occupiers,  &c,  but  they  then  failed 
and  made  default  in  payment,  or  of  any  part,  thereof. 
Averment,  that  at  a  subsequent  adjourned  court  a  warrant 
was  made  under  the  hands  and  seah  of  the  commissioners! 
you  in.  s 
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1840.        directed  to  one  William  Burrill,  then  being  bailiff  of  sewers 
%^*v^/      to  the  said  commissioners,  and  thereby,  after  reciting  that 
v.  at  the  court  of  sewers,  holden  on,  &c,  the  owners  and  occu- 

Nobnabell.  pjers  0f  iand8#  &c.  wpre  amerced  in  the  said  sum  of  200/., 
which  sum  the  said  owners  and  occupiers  bad  neglected  or 
omitted  to  pay  when  demanded  of  them,  the  said  commis- 
sioners did  thereupon  authorize  the  said  persons  to  whom 
the  warrant  was  directed  to  levy  the  said  £00/.  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  owners  and 
occupiers,  &c.,  which  said  warrant  afterwards,  and  before 
the  said  time  when,  &c.  was  delivered  to  the  defendant,  who 
then  and  still  is  chief  constable  of  Middle  Holderness,  to 
be  executed  in  due  form  of  law ;  and  the  defendant  says 
that  the  said  farm  lands,  8tc.  in  the  declaration  mentioned, 
and  in  which,  &c.  are  and  from  time  whereof,  &c,  situate 
and  being  within  the  township  of  Marfleet  aforesaid,  and 
that  the  owners  and  occupiers  thereof,  during  all  the  time 
aforesaid,  were  and  are  liable  to  the  repairs  of  the  said  jetty 
as  aforesaid.  And  the  defendant  further  says  that  the  plain- 
tiff, at  the  time  the  presentment  was  so  made  and  found  as 
aforesaid,  and  from  thence  until  the  said  time  when,  &c, 
was  owner  and  occupier  of  the  said  farm  lands,  &c.  in 
which,  &c,  and  that  he,  the  defendant,  just  before  the  said 
time  when,  8cc.  by  virtue  of  the  said  warrant,  having  de- 
manded payment  of  the  plaintiff  of  the  sum  of  200/.  in  the 
said  warrant  mentioned,  but  that  plaintiff  then  refusing  to 
pay  the  same  or  any  part  thereof,  and  the  said  jetty  then 
and  still  (being  wholly  unrepaired,  he,  the  defendant}  as  such 
constable  as  aforesaid  and  as  bailiff  of  the  commissioners 
aforesaid,  well  acknowledges,  &c.     Verification* 

Pleas  in  bar ;  1st,  admitting  the  issuing  of  the  commis- 
sion of  sewers,  apd  that  the  courts  were  so  holden,  the  pre- 
sentment made,  the  finding  of  the  jury,  the  order  of  the 
commissioners,  and  the  issue  of  the  warrant  as  in  the  cogni- 
zance mentioned,  de  injuria  to  the  residue:  $,  That  the  jetty 
was  not  nor  is  a  defence  of  the  coast  of  the  sea,  modo  et 
forma :  3,  That  long  before  the  issuing  of  the  said  commis- 
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sion  of  sewers,  to  wit,  in  the  year  1800,  the  said  jetty  ceased        1840. 

to  be,  and  then  became  and  was,  and  from  thence  hitherto      ^T^**'^ 

Ramsey 
hath  been  and  still  is,  no  longer  of  any  use  whatever  as  a  v. 

defence  by  the  coast  of  the  sea  within  the  said  lordship :  Norkabell. 
verification:  4,  That  the  owners  and  occupiers  of  land 
within,  &c«  at  the  time  of  the  issuing  the  said  commission 
or  since,  ought  not  of  right  to  repair  the  said  jetty  modo  et 
form^(a):  6,  That  the  owners  and  occupiers,  8cc.  from 
time  whereof,  &c.  were  not  liable  to  the  repairs  of  the  said 
jetty  modo  et  form& :  7,  That  at  the  time  of  the  said  jurors 
finding  the  said  owners  and  occupiers  guilty  of  the  pre- 
mises in  the  said  presentment,  and  of  their  making  the  said 
amerciament,  and  of  the  commissioners  confirming  the 
same,  divers  other  persons  besides  the  plaintiff,  to  wit,  &c. 
respectively  were  owners  and  occupiers  of  divers  lands, 
situate  and  being  within  the  said  lordship  of  Marfleet,  and 
as  such  owners  and  occupiers  were  liable  to  and  of  right 
ought  to  have,  together  with  the  said  plaintiff,  repaired  the 
said  jetty,  and  were  guilty  of  the  premises  in  the  present- 
ment mentioned,  and  they  were  living  at  the  time  of  the 
making  of  the  distress  in  the  said  cognizance  mentioned, 
and  then  had  respectively  divers  goods,  &c.  within  the  said 
lordship. 

Special  demurrer  to  each  of  the  above  pleas. 

The  following  points  were  stated  for  argument  by  the 
plaintiff.  The  plaintiff  will  contend  that  the  cognizance  is 
bad,  and  that  the  general  finding  and  amerciament  by  the 
jury,  as  stated  in  it,  is  invalid  in  point  of  law:  that  a  general 
order  or  amerciament  upon  a  district  or  body  of  persons  is 
illegal ;  and  that  a  general  warrant  to  levy  the  amount  of 
the  amerciament  upon  the  owners  and  occupiers  of  land 
was  illegal;  and  that  the  making  the  distress  upon  the 
plaintiff  for  the  amerciament  was  illegal.  He  will  also 
insist  that  the  pleas  in  bar  are  good,  and  that  the  facts  de- 
nied by  the  pleas  are  properly  traversable. 

(«)  On  the  5th  pica  issue  was  joined, 
s  2 
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The  case  was  argued  in  Michaelmas  term  last  (a). 

Starkie,  in  support  of  the  demurrer  (ft).  The  distress  in 
this  case  being  in  the  nature  of  an  execution  upon  a  judg- 
ment, is  not  repleviable ;  Callis,  200,  Rex  v.  Monkhouit  (c), 
Rex  v.  Burchett  (d).  This  point  indeed  was  doubted  in 
Pritchard  v.  Stephens  (e),  but  there  the  commissioners  of 
sewers  had  not  delivered  a  judgment;  and  Wilson  \.  Wel- 
ter (f)  seems  decisive  of  the  question.  Again ;  as  the  court 
of  sewers  was  a  court  of  competent  jurisdiction,  neither  the 
commissioners  nor  their  officers  were  liable  to  an  action  of 
trespass,  nor  to  replevin,  which  is  a  species  of  trespass. 
The  case  of  The  Marshahea  (g),  Garnet t  v.  Ferrand  (A), 
Hamond  v.  Howell  (i). 

The  principal  point  however  is,  whether  an  amercement 
in  gross  may  not  be  made  and  execution  be  levied  on  one 
only.  It  is  admitted  that  where  a  tax  is  to  be  levied,  it 
must  be  upon  the  individual  liable,  as  was  decided  in  Em- 
merson  v.  Saltmarshe  (k) ;  but  there  is  no  analogy  between 
a  tax  and  an  amercement.  The  doubt  upon  this  point 
arises  from  not  distinguishing  between  the  two  kinds  of 
jurisdiction  exercised  by  the  commissioners  of  sewers, — a 
distinction  which  was  not  clearly  taken  by  Callis.  Before 
the  statute  23  Hen.  8,  c.  5,  the  commissioners  of  sewers,  ap- 
pointed from  time  to  time,  had  power  to  tax  all  those  within 
a  level  who  received  benefit  from  repairs  done;  but  the 
commission  under  that  statute  adds  powers  of  oyer  and  ter- 


(o)  January  12th,  before  Lord 
Denman  C.  J.,  Pat  If  ion,  William*, 
and  Coleridge  Js. 

(b)  Starkie  objected  to  the  1st 
plea  for  putting  in  issue  matter  of 
record  and  matter  of  fact, — to  the 
2nd,  3rd,  4th,  6th,  and  7  th,  for  at- 
tempting to  raise  issues  on  points 
already  decided  by  a  court  of 
competent  jurisdiction;  but  his 
argument  is  omitted,  as  Wighiman 


confined  himself  exclusively  to  ob- 
jections to  the  cognizance. 

(c)  2  Sir.  1184. 

(<*)  1  Str.  567. 

(<0  6  T.  R.  522. 

(/)  1  B.  &  B.  57. 

(g)  10  Rep.  68  b. 

(h)  6  B.  &  C.  611 ;  S.C.  9  D.  & 
R.  657. 

(t)  1  Mod.  184;  2  Mod.  218. 

(*)  7A.&E.  266;  S.C.  2  N. 
&  P.  446. 
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miner,  with  respect  to  those  by  whose  default  any  injury         1840. 
has  accrued.    The  commissioners  are  enjoined  to  inquire 

by  whose  default  the  said  hurts  and  damages  have  hap-  V. 

pened,  and  who  hath  or  holdeth  any  lands  or  tenements  in  Nornabell. 
the  said  places/'  "  and  ail  those  persons  and  every  of  them 
to  tax,  assess,  charge,  distrain,  and  puuish,"  "after  the 
quantity  of  their  lands,  tenements,  and  rents,"  8cc.  But 
these  words  must  be  taken  distributive^ ;  the  assessment 
applying  to  those  who  had  lands  to  be  benefited ;  the 
punishment  to  those  by  whom  default  had  been  made.  If 
there  be  an  invasion  of  the  sea,  by  which  the  lands  of  A.B. 
are  injured,  he  may  be  assessed  according  to  the  quantity  of 
his  lands ;  but,  if  the  damage  accrue  through  the  default  of 
C.  D.,  who  is  bound  to  repair  ratione  teriura,  the  amerce- 
ment may  be  made  upon  him  without  reference  to  the  quan- 
tity of  land  he  holds,  and  the  statute  does  not  point  out  any 
limit  as  to  that.  The  decisions  upon  the  subject  shew  that 
the  commissioners  have  authority  under  their  powers  of 
oyer  and  terminer  to  amerce ;  Rooke's  case  (a),  Case  of  the 
Isle  ofJEly(b),  Hetley  v.  Boyer  (c),  Custodes  v.  Inhabitants 
of  Outwell  (d) ;  and  to  inquire,  by  jury,  by  whom  any  de- 
fault or  injury  had  arisen  ;  Callis,  267;  and  in  p.  124  that 
writer  collects  several  cases  where  the  amercement  was  set 
upon  a  township  generally;  one  of  which,  from  Doctor  and 
Student,  fol.  74,  is  precisely  in  point.  If  this  is  so,  the  only 
question  is,  how  the  amercement  is  to  be  levied.  But  this 
is  solved  by  the  analogous  case  of  a  judgment  against  the 
hundred,  where,  until  8  Geo.  2,  c.  16,  and  22  Geo.  2,  c.  46, 
execution  might  have  been  levied  upon  any  one  inhabitant; 
Com.  Dig.  Hundred,  C  5;  and  it  was  not  until  the  27  Eliz. 
c.  13,  that  an  inhabitant  whose  goods  had  been  taken  in 
execution  could  obtain  contribution  from  the  rest  of  the 
hundred.  So  also,  with  respect  to  highways,  it  has  always 
been  deemed  sufficient  to  charge  the  inhabitants  generally, 

(a)  5  Rep.  99  b.  (c)   2  Bolstr.   197;  S.C.  Cro, 

(6)  10  Rep.  141  a,  Jac.  336. 

(e/)  Style,  181. 
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1840.  without  naming  any  one;  2  Roll.  Abr.  ?9,  L(l);  !  Hawk. 
b.  1,  c.  76,  s.  92,  (6th  ed) ;  and  the  power  of  levy  has  always 
"v.""  been  on  the  inhabitants  generally.  Then,  as  under  3  8c  4 
Norwabbll.  JJT///,  ^  c-  ^2,  8.  53,  fines  and  amercements  are  no  longer 
to  be  estreated  into  the  Exchequer,  but  may  be  levied  by 
distress  and  sale  after  demand  made,  it  follows  that  the  dis- 
tress was  rightly  made  in  this  case. 

Wtghtman,  contrd.  The  cognizance  is  defective  both  in 
form  and  substance.  It  alleges  that  notice  was  given  to  the 
owners  and  occupiers  of  lands  to  appear  at  the  court  of 
sewers;  that  they  were  found  guilty,  were  amerced,  and 
that  a  warrant  issued  against  them,  and  then,  for  the  first 
time,  the  name  of  the  plaintiff  appears  as  an  owner  and  oc- 
cupier of  lands  on  whom  the  warrant  was  executed.  But  it 
no  where  appears  with  certainty  that  the  plaintiff  had  any 
notice  of  the  proceedings,  that  he  ever  had  an  opportunity  of 
appearing,  or  that  he  was  guilty  of  the  premises.  The  war- 
rant directs  the  constable  to  levy  by  distress  and  sale ;  but 
unless  the  statute  3  &  4  Will.  4,  c.  22,  s.  58,  is  relied  upon, 
the  commissioners  had  no  power  to  direct  a  sale.  Callis, 
indeed,  p.  189  and  199,  contends  stoutly  to  the  contrary, 
but  he  admits  it  to  be  a  tender  question,  and  the  above  sta- 
tute seems  a  legislative  declaration  upon  the  point.  The 
commission,  which  directs  the  inquiry  to  be  made  by 
"  whose  default"  the  injuries  have  arisen,  directs  that  such 
persons  shall  be  taxed,  distrained  and  punished  according  to 
the  quantity  of  their  lands.  These  words  raise  the  whole 
question.  It  is  admitted  that,  if  the  present  were  a  tax,  the 
distress  would  be  bad ;  but  all  the  objections  urged  against 
a  tax  in  gross  apply  equally  to  an  amercement ;  and  Hetley 
v.  Boyer  (a)  is  an  express  decision  on  the  point.  All  the 
owners  and  occupiers  are  found  guilty ;  but  it  may  be  that 
some  great  landowner  is  liable  to  nine  tenths  of  the  charge ; 
apd  yet,  if  the  whole  may  be  levied  upon  one  inhabitant, 
with  perhaps  a  rood  of  land,  he  never  can  recover  contri- 

(o)  Cro.  Jac.  336. 
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bution,  and  although  perhaps  he  may  have  done  his  propor-         1840. 
tion  of  repairs.     [Coleridge  J.  If  there  is  a  joint  obligation,      ^^^ 
it  is  no  answer  by  one  to  say  that  he  has  performed  his  v. 

part.]  The  obligation  is  not  averred  to  be  joint,  and  as  it  Nobmamil. 
is  against  common  right,  it  should  have  been  stated  ex- 
pressly, if  it  is  so.  The  commission  of  sewers  expressly 
requires  that  the  liabilities  of  each  occupier,  according  to 
his  proportion  of  land,  should  be  found.  It  has  been  often 
contended  that  these  proportions  might  be  settled  among 
themselves ;  but  Emmerson  v.  Salt  mar  she  (a)  disposes  of  that 
argument.  How  then  can  it  be  valid  with  respect  to  a  pu- 
nishment, which  on  principle  should  be  apportioned  even 
more  precisely  than  a  tax.  After  all,  the  defendant  must 
rely  on  3  &  4  Will.  4,  c.£2 ;  but  that  act  is  decisive  for  the 
plaintiff.  Sect.  53  enacts  that  the  distress  shall  be  levied 
on  the  goods  of  the  person  upon  whom  such  amerciament 
has  been  imposed.  No  legal  warrant  therefore  under  that 
section  can  issue  against  the  owners  and  occupiers  gene- 
rally. 

Starkie,  in  reply.  It  is  distinctly  averred  that  the  owners 
and  occupiers  had  notice  to  appear  at  the  court  of  sewers, 
and  that  they  authorized  the  constable  of  Marfleet  to  appear 
for  them.  The  hardship  which  is  pointed  out  of  a  levy 
being  made  upon  one  inhabitant  only,  is  equally  applicable 
to  the  execution  on  a  judgment  against  a  hundred.  Callis, 
p.  126,  points  out  that  a  remedy  may  be  had  by  the  party 
charged,  by  giving  in  to  the  commissioners  the  names  of 
all  persons  liable,  with  the  quantity  of  lands  held  by  them, 
and  in  a  note  (3d  ed.)  it  is  said  that  relief  may  be  had  in 
the  Exchequer.  So  also,  when  fines  were  estreated  into 
the  Exchequer,  no  provision  was  made  for  apportioning  the 
fine  amongst  the  parties  chargeable.  But  where  is  the 
hardship  in  this  case?  The  owners  and  occupiers  of  lands 
here  are  chargeable  ratione  tenurct ;  and  an  estate  granted 

(*)  7  A.  &  E.  *66;  8.  C.  8  N.  &  P.  446* 
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1840.  upon  such  terms  caunot  be  freed  from  the  charge  by  being 

^^^  parcelled  out  amongst  many  individuals. 

v.  Cur.  ado.  vult. 

NOENABKLL. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court.  After  stating  the  pleadings,  his  lordship  continued 
thus  :— 

On  the  argument,  plaintiff  relied  wholly  on  the  insuffi- 
ciency of  the  cognizance.  Some  objections  to  the  notice 
and  demand  were  but  little  pressed ;  the  points  raised  be- 
ing, 1st,  that  the  commissioners  have  no  right  to  amerce  a 
whole  township  in  one  sum:  2d,  that,  even  if  there  was  right 
to  distrain,  it  could  only  be  for  safe  custody  till  the  amerce- 
ment was  paid,  and  the  right  to  sell  did  not  follow.  But 
this  point  does  not  arise ;  no  sale,  nor  any  thing  beyond  the 
detention,  being  stated  in  the  declaration  or  cognizance. 

On  the  point  whether  commissioners  have  power  to 
amerce  a  township  for  neglect  to  repair  works  which  they 
by  custom  are  bound  to  repair,  we  have  no  doubt  they  may. 
That  they  cannot  assess  or  tax  a  township  iu  respect  of 
benefit  received  from  drainage,  is  clear  from  established 
authorities,  and  was  lately  declared  by  this  Court  in  Em- 
merson  v.  Saltmar$he(a).  Herein  we  disregarded  the  doubt 
cast  by  Callis  on  the  Case  of  the  Isle  of  Ely,  where  that 
doctrine  is  laid  down.  He  says  (p.  128),  "  I  do  remember 
that  at  the  assizes  held  at  Lincoln,  12  Jac,  on  a  trial  before 
Sir  E.  Coke,  then  judge  of  assize,  in  the  case  of  Sir  P. 
Cqnisby,  Knight,  the  town  of  Ma  ton  was  assessed  5/.,  and 
Twigmore  as  much,  and  a  distress  was  taken  for  nonpay- 
ment thereof,  and  was  justified  in  a  replevin,  and  a  verdict 
passed  for  the  distrainor ;  and  no  great  scruple  was  made  of 
the  said  assess  laid  and  imposed  generally  upon  the  towns; 
which  case  I  specially  noted,  because  it  was  tried  and 
passed  for  current  before  Sir  E.  Coke,  who  had  the  year 
before  reported  the  law  in  his  1 0th  Report  to  the  contrary." 

(•)  7  A.  &  E.  266;  5.  C.  2  N.  &  P.  446. 
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Bat  Serjt.  Callis  did  not  advert  to  the  distinction  between 
a  tax  and  a  fine.  He  states,  in  p.  126,  that  "  in  Doctor  and 
Student  a  whole  township  was  amerced,  and  they  met  toge- 
ther by  common  consent,  and  assessed  and  rated  every  one 
equally,  according  to  his  ability,  and  allowed  of  as  a  good 
cause/'  This  was  an  amercement  of  the  township,  and  a 
rate  among  themselves  to  raise  the  money.  Hetley  v. 
Bayer  is  said  in  the  report,  Cro.  Jac.  334,  to  have  been  a 
fine;  but  on  more  accurate  examination  it  was  a  tax  or 
assessment,  and,  so,  illegal,  on  the  principle  laid  down  in  that 
case,  as  well  as  in  the  Case  of  the  hie  of  Ely  (a),  that  every 
occupier  and  owner  shall  be  charged  to  the  extent  of  benefit 
received  from  the  sewer.  This  does  not  affect  the  right  to 
amerce  a  township  liable  by  custom,  which  is  precisely  in 
the  position  of  a  township  liable  for  the  repair  of  a  road, 
when,  if  found  guilty,  the  fine  is  imposed  on  all,  however 
they  may  make  an  equitable  distribution  among  the  inhabit- 
ants afterwards. 

Judgment  for  the  defendant. 

(a)  10  Rep.  141  a. 
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NORNABELL. 


The  Queen,  on  the  Relation  of  E.  Cutcltffe,  v.  Slattbk. 

SlR  TV.  W.  FOLLETT,  in  Michaelmas  term  last,  had 
obtained  a  rule  calling  upon  the  defendant  to  shew  cause 
why  an  information  in  the  nature  of  a  quo  warranto  should 
not  be  exhibited  against  him,  to  shew  by  what  authority  he 
claimed  to  be  a  councillor  of  the  city  and  borough  of  Oxford, 
upon  several  different  grounds. 

This  rule  was  obtained  upon  the  relation  of  Edward  Cut- 
cltffe, a  burgess  of  Oxford,  who  stated  in  his  affidavit 
merely  "  that  the  said  William  Slatter  had  accepted  the  said 
office  of  town  councillor." 


Wednesday, 
January  29f\ 

A  mere  state- 
ment in  an 
affidavit,  for  a 
quo  warranto 
information 
against  a  town 
councillor, 
that  he  has 
accepted  the 
office,  is  insuf- 
ficient   The 
acts  constitu- 
ting accept- 
ance should 
be  also  stated. 


Erie  now  shewed  cause,  and  contended  that  it  was  not 
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sufficiently  shewn  that  the  defendant  was  actually  in  the 
office.  Rex  v.  Wkkwell  («)  shews  that  a  mere  claim  to  an 
office  is  not  sufficient,  but  that  a  user  also  must  be  shewn ; 
and  Rex  v.  Ponwnby  (b)  is  to  the  same  effect.  The  5  &  6 
Will.  4,  c.  76,  s.  50,  has  stated  what  the  acts  are  that  con- 
stitute an  acceptance  of  the  office  of  town  councillor.  It 
therefore  ought  to  appear  that  the  defendant  has  completed 
those  acts,  if  his  title  is  sought  to  be  impeached. 

[The  Court  then  called  on  Sir  W.  W.  Follett  to  answer 
the  preliminary  objection.] 


Sir  JV.  W.  Folktt,  contra\  According  to  the  old  authori- 
ties, it  was  not  necessary  to  shew  that  any  act  was  done  in 
the  office;  mere  acceptance  was  sufficient;  and  even  a 
void  acceptance,  as  where  a  mayor  was  sworn  in  before  an 
assemblage  that  was  not  authorized  to  swear  him,  the  Court 
held  that  sufficient  ground  was  laid  for  a  quo  warranto  to 
issue ;  Rex  v.  Morris  (c).  It  being  therefore  sworn  posi- 
tively that  the  defendant  has  accepted  the  office,  that  will 
suffice.  If  be  has  not  done  so,  perjury  may  be  assigned 
on  the  affidavit.  [Littledale  J .  The  relator  surely  could 
not  be  indicted  for  perjury ;  because,  if  the  defendant  had 
stated  immediately  after  his  election  that  he  was  a  town 
councillor!  that  would  warrant  the  statement  made  in  the 
affidavit.]  Perjury  perhaps  is  not  the  proper  test  by  which 
to  try  the  sufficiency  of  the  affidavit ;  for  in  Rex  v.  flar- 
wood(d)  all  that  the  deponents  swore  to  was,  their  belief  that 
the  defendant  was  admitted  a  freeman.  In  that  case  also  k 
was  contended  that  a  user  in  the  office  ought  to  have  been 
shewn ;  but  the  Court  held  that,  though  the  affidavits  were 
rather  loose,  yet  as  no  answer  had  been  given  by  the  de- 
fendant, they  were  sufficient  to  warrant  a  quo  warranto 
information.  If  then  the  statement  of  belief  that  the  party 
was  admitted  is  sufficient,  surely  the  positive  averment  that 


(a)  5  T.  R.  85. 
(6)  Sajer,  245. 


(c)  4  East,  17.  See  3  East,  SIS. 

(d)  ft  East,  177. 
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the  defendant  accepted  the  office  is  sufficient  also.  Sup- 
pose in  pleading  it  were  necessary  to  aver  that  a  charter  was 
accepted,  surely  that  would  be  a  sufficient  allegation,  and  it 
would  not  be  necessary  to  prove  all  the  facts  constituting 
an  acceptance.  If  again  it  was  sworn  that  the  defendant 
acted  as  a  councillor,— could  it  be  contended  to  be  neces- 
sary to  set  out  in  what  way  he  acted.  [Coleridge  J.  In 
cases  of  pleading,  where  a  word  used  has  a  colloquial  and 
also  a  technical  meaning,  it  must  be  taken  to  be  used  in  its 
legal  sense :  therefore  in  the  case  you  put  of  accepting  the 
charter,  or  of  accepting  the  office  of  town  councillor,  a 
legal  acceptance  must  be  meant.  But  bow  can  we  tell  in 
which  sense  the  term  is  used  in  an  affidavit?]  The  same 
might  have  been  said  of  the  word  "  admitted "  in  Rex  v. 
Harwood(a). 
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Lord  Den  man  C.  J.— The  statement  in  this  affidavit 
appears  to  me  insufficient,  for  it  leaves  me  in  doubt  as  to 
whether  the  defendant  has  in  law  accepted  the  office  or  not. 
In  Rex  v.  Harwood  (a),  although  the  deponent  there  only 
stated  facts  according  to  his  belief,  those  facts,  as  they 
were  not  contradicted  by  the  defendant,  were  sufficient  to 
found  a  case ;  for  it  was  stated  that  the  defendant  was  ad- 
mitted and  sworn  in  as  a  freeman.  The  word  "  admitted  " 
also  is  a  technical  word,  and  therefore  differs  very  much 
from  the  word  "  accepted ;"  and  as  we  find  that  the  statute 
requires  certain  definite  acts  to  constitute  acceptance,  I 
cannot  think  it  right  that  those  facts  should  not  be  stated, 
and  that  the  party  should  be  allowed  to  draw  his  own  con* 
elusion,  by  simply  stating  that  the  office  was  accepted. 


Little  dale  J. — I  also  think  that  the  objection  to  the 
affidavit  is  good.  The  5  8c  6  Will.  4,  c.  76,  s.  51,  having 
stated  that  persons  elected  town  councillors  "  shall  accept 
such  office  by  making  and  subscribing  the  declaration  here- 
inbefore mentioned  within  five  days  after  notice  of  his 

(a)  S  East,  177. 
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election,"  whoever  seeks  to  impeach  his  title  by  quo  war- 
ranto ought  to  state  the  facts  which  shew  that  he  has  ac- 
cepted the  office. 

Williams  and  Coleridge  Js.  concurred. 


Rule  discharged. 


Wednesday, 
January  29* A. 

Where  a  rule 
nisi  for  a  quo 
warranto  in- 
formation was 
granted  at  the 
end  of  Easter 
term,  calling 
on  tl*e  defend- 
ant to  shew 
cause  on  the 
first  day  of  the 
ensuing  term, 
and  it  appear- 
ed that  two 
days  before 
Trinity  term 
commenced 
the  defendant 
had  completed 
six  years  en- 
joyment of  the 
franchise : — 
Held,  that  the 
application 
was  barred  by 
32  Geo.  3, 
c.48. 


The  Queen  v.  Habris. 

SlR  F.  POLLOCK,  in  Easter  term  last  (May  8th),  bad 
obtained  a  rule,  calling  upon  the  defendant  to  shew  cause, 
on  the  first  day  of  the  ensuing  term,  by  what  authority  he 
claimed  to  exercise  the  franchise  of  a  free  miner  of  the  forest 
of  Dean.  By  the  affidavits  on  which  the  rule  was  obtained, 
it  appeared  that  Harris,  on  the  20th  May,  1833,  had  made 
application  to  the  deputy  gaveller  of  the  forest  of  Dean  for 
a  gale  of  a  coal  mine,  as  a  free  miner  duly  qualified,  and 
that  he  had  exercised  the  franchise  since  that  day. 

Sir  J.  Campbell  A.  G.  (with  whom  were  Ludlow  Serjt. 
and  Tyrwhitt),  now  shewed  cause.  The  application  is  too 
late,  for  the  defendant  might  plead  under  32  Geo.  3,  c.  48, 
to  the  quo  warranto  information,  that  he  had  exercised  the 
franchise  for  six  years  before  the  exhibiting  the  information. 

Sir  F.  Pollock  contHL  The  day  the  rule  nisi  was  obtained 
was  within  the  six  years,  and  therefore  the  delay  in  exhibit- 
ing the  information  arises  from  the  rule  having  got  into  the 
peremptory  paper,  and  not  through  the  fault  of  the  relator. 

Lord  Den  man  C.  J. — The  rule  is  drawn  up  for  the  first 
day  of  Trinity  term,  which  was  the  22d  May,  and  therefore 
is  beyond  the  six  years;  the  application  consequently  is  too 
late.  The  master  informs  us  of  a  somewhat  similar  case, 
where  under  peculiar  circumstances  leave  was  given  condi- 


HILARY  TERM,   III  VICT,  267 

tionally  to  exhibit  the  quo  warranto  information  on  the  day        1840. 
the  rule  nisi  was  granted,  but  no  such  leave  was  granted 
here. 


The  Queen 

v. 
Harris. 


Littledale,  Williams  and  Colbridoe  Js.  concurred. 


Rule  discharged.        2  @  ?^X.  /$ 


Trueman  and  another  v.  Loder. 


■f  friday, 
January  24fA. 

ASSUMPSIT  for  the  non-delivery  of  tallow  sold  by  the  Assumpsit  for 
defendant  to  the  plaintiffs.  tdwS^ 

Plea ;  non  assumpsit.  the  defendant 

The  cause  was  tried  before  Lord  Denman  C.  J.,  at  the  Jj^  e  p££~ 
London  sittings  after  Michaelmas  term,  1837.    The  sale  in  non  assumpsit. 
question  was  made  through  the  agency  of  a  Mr.Woolner,  a  was  a  mer. 

broker,  who  acted  for  both  buyer  and  seller.    The  bought-  JLnant  *n  s** 

•     f  ti  t-  Petersburgh, 

note  was  in  the  following  form :  and  establish- 

"  London,  «8th  April,  1835.  *d  **-  »n  Lon- 

Bought  for  Messrs.  Trueman  and  Cooke  1000  casks,  &c.  dret  Mi^uii- 

Benjamin  Woolner,  broker."  ness  there  in 

the  name  of 

The  sold-note  was  in  the  following  form :  H.    H.  had 

"  Sold  for  Mr.  Edward  Higginbotham  to  my  principals  1000  casks,  &c.  acte(j  un<fer 

Benjamin  Woolner,  broker."      the  general 

authority  of 
defendant  in  making  sales  of  tallow  in  the  name  of  H. ;  but  such  sales  were  understood 
to  be  made  on  behalf  of  the  defendant,  whose  representative  H.  was  known  to  be. 
Shortly  before  the  contract  in  question  defendant  became  dissatisfied  with  fl.,  and 
gave  notice  to  H.  that  his  services  would  not  be  required  much  longer.  While  the 
connection  was  subsisting  between  them,  the  contract  in  question  was  entered  into  by 
means  of  B.  W.,  a  broker  acting  for  both  vendor  and  vendee.  The  bought-note  was, 
"  Bought  for  T.  &  C.  (the plaintiffs)  1000  casks,  &c.  B.W.,  broker."  The  sold-note— 
"  Sold  for  H.  to  my  principals  1000  casks,  &c.  B.  W.f  broker."  The  defendant  at  the 
trial  endeavoured  to  shew  that  H.  had  made  the  sale  on  his  own  account.  The  jury 
found  that  H.  did  so  intend  to  make  the  sale,  but  that  the  broker  thought  that  he 
made  it  for  defendant,  in  consequence  of  H.  having  been  so  long  known  as  the  repre- 
sentative of  defendant. 

Held,  1,  That  on  this  finding  the  verdict  was  rightly  entered  for  plaintiffs,  on  the 
ground  that,  until  defendant  gave  notice  to  the  world  that  he  revoked  Jf.'s  authority, 
defendant  was  bound  by  H.'s  contracts. 

8.  That  there  was  evidence  of  the  contract  by  defendant  under  the  Statute  of  Frauds. 

3.  That  it  was  not  competent  to  defendant  to  give  evidence  that  by  the  custom  of 
the  tallow  trade,  under  such  contracts,  a  party  may  reject  the  undisclosed  principal, 
and  look  to  the  broker  for  the  completion  of  the  contract. 
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The  bought-nole  was  delivered  to  the  plaintiffs,  the  pur- 
chasers; the  <o/rf-note  to  Higgiubotham. 

The  plaintiff  obtained  a  verdict.  All  the  other  material 
facts  in  the  case,  together  with  the  argument  upon  them, 
will  fully  appear  from  the  judgment  of  the  Court. 


The  case  was  argued  (a)  in  Michaelmas  term  (Nov.  18 
and  20),  by  Sir  J.  Campbell  A.G.,  Sir  W.  W.  Follett  and 
Greenwood,  for  the  plaintiffs ;  and  by  Sir  F.  Pollock  and 
Cresswell  for  the  defendant. 

On  the  questions,  whether  there  was  sufficient  evidence 
of  the  contract,  under  the  Statute  of  Frauds,  to  fix  the  de- 
fendant (6),  and  whether  evidence  was  admissible,  to  exone- 
rate the  defendant,  of  the  custom  after  mentioned,  which 
was  alleged  to  prevail  in  the  tallow  trade,  the  following  cases 
were  cited  respectively : 


ON  TUB  FORMER  QUESTION; 

Champion  v.Plummer,  1  NewRep.252. 

Hawet  v. Forster,  1M.&  Rob.  368. 

Thornton  v.  Meux,  M.  &  M.  43. 

Whitehead  r.  Tueh$U,  15  East,  400. 

Wilton  v.  Hart,  7  Taunt,  295. 

White  v.  Proctor,  4  Taunt.  209. 
Siffkin  w.Walker,  2  Campb,  308. 
Thompson  v.  Davenport,  9  B.  &  C. 
78—86;  5.C.4M.&  R.  110. 
Mourn  v.  Rumsey,  1  Campb.  384. 
Campbell  v.  Hattell,  1  Stark,  Rep.  233. 
Furse  v.  Sharwod,  Q.B.  Tr.T.  1838, 

not  reported. 
Bank  of  Scotland  v.  Watson 1 1  Dow,  40. 
E*  parte  Bolitho,  1  Buck,  100. 
South  Carolina  Bank  v.  Case,  8  B.  & 
C.  427;  &C.2M.&R.459. 


AND  ON  THE  LATTER  QUESTION. 

Phillipps  on  Ev.  769,  8th  ed. 
Meres  v.  A  null,  3  Wila.  275. 
Hodgson  v.  Davies,  2  Campb.  530. 
Dickinson  v.  Lilvall,  4  Campb,  279. 
Magee  v.  Akinson,  2  M.  &  W.  440. 
Jones  v.  LittledaU,  6  A.  &  E.  486; 

AC.  IN.  &  P.  677, 
Blacken  v,  Royal  Exchange,  2  Tyr. 

266. 
Parkinson  v.  Collier,  2  Park.  Ins,  470, 

7th  ed. 
Rawson  v.  Walter,  1  Stark.  Rep.  361. 
Sutton  v.  Tatham,  2  Perr.  &  Da.  308. 
Foster  v.  &>%,  1  C,  M.icR.  703. 
MoMby  v.  Hanfird,  10  B.&  C.729; 

5.C.6M.  &R.607. 
Adams  v.  Wordfcy,  1  M.  &  W.  374. 
Seton  v.  6'Jade,  7  Ves.  265—276. 

Ctir.  ado.  vult. 


(a)  Before  Lord  Denman  C.  J., 

Patteson,  Williams,  and  Coleridge 
Js. 

(6)  It  was  urged  (inter  alia)  for 
the  defendant,  to  shew  that  Hig- 


ginbotham  had  sold  on  his  own 
account ;  that  on  the  face  of  the 
contract  he  had  acted  by  agent, 
and  so  appeared  to  be  a  principal 
in  the  transaction* 
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Lord  Denman  C,  J.  now  delivered  the  judgment  of  the 
Court. — There  are  two  points  on  which  defendant  seeks  to 
relieve  himself  from  the  verdict  which  haq  passed  against 
him  in  this  action  of  assumpsit  for  refusing  to  deliver  tallow 
sold  by  him  in  May  1836  to  plaintiff,  the  only  plea  being 
non  assumpsit.  He  contended  that  there  was  no  proper 
evidence  of  a  contract  within  the  statute  of  frauds ;  and  be 
complained  of  the  rejection  of  parol  evidence  of  a  custom  in 
the  tallow  trade  of  London. 

The  plaintiffs  and  defendant  were  merchants,  the  for- 
mer in  London,  and  the  latter  at  St.  Petersburgh,  and  in 
1839  be  established  one  Edward  Higginbotham  to  conduct 
bis  business  in  London  in  the  name  of  him,  Higginbotham, 
whose  name  was  painted  outside  the  counting-house,  and  em- 
ployed in  all  the  contracts.  Higginbotham  bad  no  business 
of  his  own,  nor  capital,  nor  credit ;  ail  was  done  with  de- 
fendant's money,  for  his  benefit,  and  under  his  instructions. 
Higginbotham  was  regarded  in  London  as  the  representative 
of  Loder  the  defendant,  who,  from  the  intercourse  between 
London  and  St.  Petersburgh,  and  from  his  continual  cor- 
respondence with  Higginbotham,  must  have  been  aware 
of  all  these  facts ;  they  were  not  indeed  disputed  at  the 
trial.  It  appeared,  however,  that,  shortly  before  the  trans- 
action  in  question,  defendant  had  become  dissatisfied  with 
Higginbotham'*  proceedings,  bad  remonstrated  against  some 
of  them,  and  had  given  him  notice  that  his  services  would 
not  be  required  much  longer.  The  defence  upon  the  merits 
was  that  this  change  had  induced  Higginbotham  to  contem- 
plate setting  up  in  the  same  trade  for  himself,  and  that  he 
had  made  this  sale  to  the  plaintiff  exclusively  on  his  own 
account.  He  died  before  action  brought ;  and  the  evidence 
being  contradictory  as  to  his  intentions,  the  opinion  of  the 
jury  was  taken,  who  found  that  Higginbotham  intended  to 
make  the  sale  on  his  own  account,  but  found  also  that  the 
plaintiffs'  broker  thought  that  he  made  it  for  defendaut,  in 
consequence  of  the  long  course  of  dealing  in  which  Higgin- 
botham had  been  the  known  representative  of  defendant. 

This  was  claimed  on  defendant's  part  as  a  verdict  in  his 
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1840.        favour:  I  thought  it  a  verdict  for  plaintiff,  and  directed  it 
v^v**"/      to  be  so  entered.     A  motion  for  a  new  trial  on  this  point 
and  another    was  refused  by  the  Court,  on  the  ground  that  Higginbotham 
*•  was  trading,  in  his  own  name,  as  defendant's  agent,  with 

defendant's  full  knowledge  and  authority,  and  that,  till  de- 
fendant gave  notice  to  the  world  that  he  revoked  Higgin- 
bothairis  power  to  act  for  him,  all  persons  had  a  right  to 
hold  him  to  the  contracts  made  by  Higginbotham.    In  a 
word  it  was  considered  that  defendant  was  carrying  on  his 
business  in  the  name  of  Higginbotham.    The  turn  which 
the  argument  took  makes  it  necessary  for  us  to  declare  that 
we  deliberately  abide  by  the  opinion  then  formed.    Some 
cases,  Ex  parte  Bolitho  in  Mr,  Bucke'z  Reports,  Bank  of 
Scotland  v.  Walton  (a),  and  a  late  case  of  Furze  v.  Shar- 
wood  (b)  in  this  Court,  were  quoted  with  the  intention  of 
shaking  it,  in  which  the  question,  whether  an  agent,  or  a 
partner  bound  himself  only,  or  his  principal,  or  firm,  has 
been  held  to  depend  on  his  intention  to  deal  for  himself,  or 
for  the  principal,  or  partnership.     But,  on  examining  all 
those  cases,  it  will  be  found  that  the  contracting  party  was 
carrying  on  two  different  concerns,  one  for  himself,  the  other 
for  his  principal  or  his  firm.     The  world  would  know  him 
in  two  different  characters,  and  each  party  dealing  with  him 
was  bound  to  inquire  in  which  he  appeared  on  any  particular 
occasion.     But  here  is  the  case  of  one  exclusively  an  agent 
for  another,  and  in  that  light  only  regarded  by  the  customer. 
Having  full  authority  so  to  represent  himself,  he  forms  the 
design  in  his  own  mind  to  divert  one  of  his  numerous  con- 
tracts from  its  expected  destination  to  some  purpose  of  his 
own.     But  that  design  cannot  operate  to  oust  the  opposite 
party  of  those  rights  against  the  principal,  which  both  the 
principal  and  agent  had  by  their  conduct  concurred  in  per- 
suading him  that  he  possessed.     Suppose  a  lauded  pro- 
prietor to  send  his  steward  habitually  to  the  neighbouring 
fairs  and  markets  to  make  sales  and  purchases  for  him  in 
matters  connected  with  the  management  of  his  estate,  that 
the  steward  makes  all  these  contracts  in  his  own  name,  but 
(a)  1  Dow,  40.  (*)  Not  reported. 
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tbat  he  is  universally  known  to  have  no  land  of  his  own,        1840. 
and  to  be  acting  solely  for  his  employer  by  his  direction,  /^"^ 

•  lRUEMAN 

and  on  his  credit.  Could  his  intention  to  make  himself  the  and  another 
owner  of  articles  bought  on  one  particular  occasion,  in  the  jJ^ZK 
course  of  the  same  dealing,  deprive  the  vendor  of  his  re- 
course against  the  master  ?  Clearly  not.  If  then  defendant 
chose  to  appoint  an  agent  to  carry  on  trade  for  him  in  the 
name  of  Higginbotham,  he  clearly  authorized  that  person 
to  do  all  that  could  be  necessary  for  him  so  to  carry  it  on, 
— among  other  things  to  employ  a  broker  to  sell  for  him, 
and  it  does  not  lie  in  his  mouth  to  deny  that  the  name  of 
Higginbotham  so  inserted  by  the  broker  in  the  sold  note  is 
defendant's  own  name  of  business.  Then,  as  the  bought 
and  sold  notes,  where  they  are  not  inconsistent,  form 
the  contract,  here  is  a  good  compliance  with  the  statute  of 
frauds  in  the  two  instruments  signed  by  the  broker,  one 
containing  the  name  of  plaintiff,  the  other  the  trade  name 
by  which  defendant  thought  proper  to  instruct  his  agent  to 
deal  for  him. 

Among  the  ingenious  arguments  pressed  by  defendant's 
counsel  there  was  one  fallacy  which  it  may  be  fit  to  notice — 
the  supposition  that  parol  evidence  was  introduced  to  vary 
the  contract  shewing  it  not  to  have  been  made  by  Higgin- 
botham, whose  name  is  inserted  in  it,  but  by  defendant, 
who  gave  him  the  authority.  Parol  evidence  is  alwaya 
necessary  to  shew  that  the  party  sued  is  the  person  making 
the  contract  and  bound  by  it.  Whether  he  does  so  in  his 
own  name,  or  in  that  of  another,  or  in  a  feigned  name, 
and  whether  the  contract  be  signed  by  his  own  hand  or  by 
that  of  an  agent,  are  inquiries  not  different  in  their  nature 
from  the  question,  who  is  the  person  who  has  just  ordered 
goods  in  a  shop.  If  he  is  sued  for  the  price,  and  his 
identity  made  out,  the  contract  is  not  varied  by  appearing 
to  have  been  made  by  him  in  a  name  not  his  own.  The 
cases  of  Wilson  v.  Hart  {a),  and  Whitehead  v.  Tuckeftb), 

(a)  7  Taunt.  995.  (6)  15  East,  400. 
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and  South  Carolina  Bank  v.  Case  (a),  though  not  in  point, 
»  contain  matter  that  illustrates  this  doctrine.     Other  cases 

and  another    occur  of  single  partners  signing  particular  instruments  which 

Lodeh  oave  not  ^eeu  ne'^  to  k"1**  tne  PartnerSD'P>  though  in  fact 
used  for  and  applied  to  its  benefit ;  Sifllcin  v.  Walker  (6), 
Emfy  v.  Ly\e  (c).  But  in  these  cases  the  partnership  was 
at  the  same  time  carrying  on  business  in  the  name  of  its 
firm,  and  did  not  appear  to  have  done  any  act  which  could 
have  led  the  contracting  party  to  believe  that  it  authorized 
the  individual  partner  to  employ  his  own  name  for  their 
common  purposes,  a  distinction  which  makes  these  deci- 
sions inapplicable  to  the  present  case. 

The  second  point  arose  in  the  following  manner  : — Mr. 
Woolner,  the  broker,  who  effected  the  contract,  was  called 
to  prove  it.  He  was  not  examined  on  the  voire  dire,  but, 
on  cross-examination  the  question  was  proposed,  "  Whe- 
ther it  was  not  a  custom  in  the  tallow-trade  that,  under  such 
contracts,  a  party  may  reject  the  undisclosed  principal,  and 
look  to  the  broker  for  the  completion  of  the  contract  ?"  I 
was  of  opinion,  after  argument,  that  this  question  could  not 
be  proposed.  He  admitted,  however,  that  he  had  been 
released  by  plaintiff  in  order  to  his  being  called  as  a  wit- 
ness, adding  that,  though  not  legally,  yet  morally  some 
responsibility  might  attach  to  him.  At  the  close  of  the 
plaintiff's  case,  the  same  evidence  was  tendered  in  a  more 
solemn  manner,  as  furnishing  a  defence  to  the  action.  I 
still  thought  it  inadmissible,  and  the  present  question  is, 
whether  I  was  right  in  rejecting  it  at  both  those  periods  of 
the  trial.  No  distinction  can  be  made  between  the  two  pe- 
riods. The  defendant  indeed  had  all  the  benefit  of  assail- 
ing the  witness's  credit,  from  his  acknowledgment  that  there 
was  a  sufficient  responsibility  to  make  a  release  desirable, 
but  he  had  a  right  to  shew  that  it  was  legal  as  well  as 
moral,  so  as  to  create  in  him  a  direct  interest  in  the  verdict, 
if  the  evidence  from  which  he  inferred  it  was  admissible. 

(a)  8B.&C.  427;  &  C.  2  M.  <*)  8  Caropb.  30& 

&  R.  459.  (c)  15  East,  7. 
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The  manner  in  which  defendant  would  have  applied  this 
evidence  was  not  quite  clear.  At  one  time  he  treated  him- 
self as  the  undisclosed  principal,  and  plaintiffs  were  sup- 
posed to  have  the  right  of  rejecting  him,  and  adopting  the 
broker  in  his  stead.  Their  release  given  to  Mr.  Woolner 
might  have  been  taken  as  some  indication  of  their  having  so 
acted.  At  another  time  it  seemed  as  if  Higginbotham  was 
to  be  considered  as  the  broker,  and  that  the  plaintiffs, 
through  Woolner,  had  exercised  their  option  of  placing 
him  in  the  position'of  seller,  thereby  releasing  his  principal, 
the  defendant.  And  there  was  some  doubt  whether  the 
contract  was  of  such  a  nature  that  the  custom  as  to  undis- 
closed principals  could  attach  upon  it,  for  consisting!  as  it 
is  admitted  to  consist,  of  bought  and  sold  notes,  it  does 
disclose  a  principal,  not  indeed  to  the  plaintiffs  themselves, 
who  personally  took  no  part  in  it,  but  to  Woolner  the 
broker,  whose  knowledge  must  be  taken  as  theirs.  In  this 
view  of  the  case  such  a  custom  could  never  operate,  unless 
the  bargain  were  transacted  by  two  different  brokers,  each 
ignorant  of  the  name  of  the  principal  with  whom  he  was 
dealing. 

But  it  is  fit  to  decide  on  general  grounds,  on  the  admis- 
sibility of  this  kind  of  evidence,  engrafting  on  a  written  con- 
tract terms  and  stipulations  to  be  implied  from  a  practice 
and  custom,  so  universally  prevailing,  that  it  must  in  fact 
be  known  to  all  concerned  in  the  trade.  If  a  legislator^ 
were  called  on  to  consider  the  expediency  of  passing  a  law 
upon  this  subject,  the  conclusion  at  which  he  would  arrive 
is  hardly  open  to  a  doubt.  He  would  decide,  at  once,  that 
the  written  contract  must  speak  for  itself  on  all  occasions, 
that  nothing  should  be  left  to  memory  or  speculation. 
There  is  no  inconvenience  in  requiring  parties  making 
written  contracts  to  write  the  whole  of  their  contracts; 
while,  in  mercantile  affairs,  no  mischief  can  be  greater  than 
the  uncertainty  produced  by  permitting  verbal  statements 
to  vary  bargains  committed  to  writing.  But  the  nature  of 
this  explanatory  evidence  renders  it  peculiarly  dangerous. 

t2 
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Those  who  have  heard  it  must  have  been  struck  with  the 
hesitating  strain  in  which  it  is  given  by  men  of  business, 
and  their  wish  to  secure  the  correctness  of  their  answer  by 
referring  to  the  written  document.  Again,  what  can  be 
more  difficult  than  to  ascertain,  as  a  matter  of  fact,  such  a 
prevalence  of  what  is  called  a  custom  in  trade,  as  to  justify 
a  verdict  that  it  forms  a  part  of  every  contract?  Debate 
may  also  be  fairly  raised  as  to  the  right  of  binding  strangers 
by  customs  probably  unknown  to  them;  a  conflict  may 
exist  between  the  customs  of  two  different  places;  and 
supposing  all  these  difficulties  removed  and  the  custom 
fully  proved,  still  it  will  almost  always  remain  doubtful 
whether  the  parties  to  the  individual  contract  really  meant 
that  it  should  include  the  custom.  Considerations  of  this 
kind  gave  birth  to  the  statute  of  frauds,  requiring  that  in 
certain  cases  no  unwritten  contract  shall  be  received.  But, 
with  regard  to  such  as  the  parties  themselves  have  agreed 
to  reduce  to  writing,  common  sense  has  established  the 
plain  rule  that  the  writing  must  bind,  and  that  no  spoken 
words  can  be  allowed  to  relax  or  vary  its  obligation.  Evi- 
dence of  the  prevailing  custom  is  supposed  to  shew  that 
both  parties  had  something  in  their  contemplation  more 
than  appears  in  the  writing;  but,  suppose  them  both  to 
have  not  only  contemplated,  but  distinctly  expressed  in  the 
plainest  words,  that  they  considered  their  contract  to  in- 
clude a  provision  not  to  be  found  iu  the  paper,  still  the  evi- 
dence cannot  be  introduced  into  the  cause. 

Custom  of  trade  has  been  supposed  to  form  a  virtual 
exception  to  this  well-known  rule,  but  the  cases  go  no  far- 
ther than  to  permit  tfieTexpIanation  of  words  used. in  a  sense 


different  from  their  ordinary  meaning,  or  the  addition  of 
"Known  teTnis  not  inconsistent  with  the  written  contract. 
Hodgson  v.  Davies  (a)  is  one  of  the  strongest,  but,  if  it  esta- 
blishes any  thing,  it  certainly  cannot  be  said  to  go  this  length. 
A  vendor  was  there  sued  for  not  fulfilling  his  bargain;  his 
defence  was,  that  payment  being  to  be  made  by  bills,  he 

(a)  3  Camp.  530. 
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had  a  right  to  reject  the  contract,  if  dissatisfied  with  the 
credit  of  the  purchaser,  and  he  offered  to  give  proof  of  such 
usage  of  trade.  Lord  El/enborough's  first  impression  was, 
that  the  contract  must  be  absolute,  unless  his  authority  was 
limited  by  writing,  of  which  the  purchaser  had  notice.  The 
jury  informed  his  lordship  that,  unless  the  name  is  first  com- 
municated to  the  seller,  he  is  understood  to  reserve  the  power 
of  disapproving  the  sufficiency  of  the  purchaser  and  annul- 
ling the  contract ;  he  then  admitted  that  evidence,  but  he 
immediately  added  that  the  power  must  be  acted  on  in  a 
reasonable  time,  and  the  jury  agreed  with  him  in  thinking 
five  days  a  time  unreasonably  long.  It  seems  by  the  report 
that  defendant  had,  in  the  first  place,  offered  evidence  ihat 
by  the  custom,  bill  meant  approved  bill,  and  that  the  vendor1 
had  the  option  of  rejecting  any  bill  which  he  disapproved. 
But  Lord  Elfenborough  rejected  the  evidence,  saying  that 
the  contract  must  speak  for  itself.  Therefore  the  opinion 
of  that  learned  judge  was  against  receiving  any  evidence, 
and  though  the  representation  of  the  special  jury  led  him 
to  admit  it  for  one  purpose,  the  finding  of  the  jury  in  the 
plaintiff's  favour  prevented  all  question  in  this  Court  of 
what  was  done  at  Nisi  Prius.  Dickinson  v.  Lilwall(a)  only 
shews  that  a  custom  may  exist  for  the  broker's  authority  to 
expire  on  the  same  day  on  which  it  was  given,  that  is,  that 
he  could  not  bind  by  the  contract  made  afterwards;  quite 
a  different  thing  from  varying  the  contract  when  made* 
T|n»  ^f;riig'ttPT  t^tt  policies  shall  be  construed  according  to 
the  usual  and  understood  jractice  of  making  voyages  in 
particular  branches  of  trade,  have  no  application,  as  none 
of  them  do  more  than  present  the  necessary  explanation  of 
anjbigubus  terms^JMuch  less  the  class  of  cases  already 
observed  upon,  which  have  enabled  parties  to  shew  with 
whom  they  were  contracting,  though  not  under  their  real 
names.  There  was,  indeed,  a  plausible  argument  that  such 
was  the  effect  of  this  tendered  evidence,  the  person  called 
A*  being  indeed  prima  faciei  or,  at  the  moment  of  contract* 

(«)  4  Camp.  979. 
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iug,  A.9  but  with  a  power  in  the  vendor  to  convert  him  into 
B*  on  the  occurrence  of  certain  events.  But,  whatever 
disguise  may  be  thrown  over  the  custom  thus  introduced 
into  the  agreement,  it  would  in  fact  be  a  most  special  pro* 

points;  if  it  could  be  so  modi- 


viso,  varying  it  in  essential 
fi6d.  It  ought  to  be  set  out  in  the  declaration  to  its  supposed 
but  always  questionable  import;  and,  if  the  jury  believed  it 
to  qualify  the  written  instrument,  it  should  seem  that  a 
party  might  be  nonsuited  for  a  variance  in  truly  setting 
forth  the  written  contract,  which  strange  consequence  might 
indeed  follow  in  every  instance  of  holding  that  parol  stipu- 
lations can  be  made  part  and  parcel  of  a  contract  in  writing. 
The  result  is,  that  the  defendant  was  sufficiently  proved 
to  be  the  vendor,  and  that  the  evidence  of  custom  for  the 
purpose  of  shifting  his  liability  was  inadmissible.  This  rule 
must  therefore  be  discharged. 

Rule  discharged. 


j£/<P6. 


Thursday, 
January  16th. 

1.  The  objec- 
tion, that  there 
is  no  note  in 
writing  of  a 


promise  to  pay 
the  debt  or 
another,  with- 
in 39  Car.  2, 


Eastwood  v.  Kenyon. 

ASSUMPSIT.    The  declaration  stated  that  the  plaintiff 

was  executor  to  the  will  of  one  Sutcliffe,  who,  in  1825, 

died  intestate  as  to  certain   real  property,  consisting  of 

unfinished  cottages;  his  daughter  Sarah,  then  an  infant 

(afterwards  the  defendant's  wife),  being  his  heiress;  that 

c.s,  5.4,  need  at  the   fo^  0f  Sutcliffe  the   said   cottages  were  mort- 

not  be  pleaded  ...  . 

specially.  gaged,  and  that  the  equity  of  redemption  came  to  Sarah; 

2.  A  promise 
to  a  debtor  to  pay  his  debt  to  a  third  person,  is  not  a  promise  to  answer  for  the  debt  of 
another,  within  39  Car.  %  c.  3,  s.  4,  which  applies  only  to  promises  made  to  the  person 
to  whom  another  is  answerable. 

3.  Mere  moral  consideration  will  not  support  an  express  promise.  "An  express 
promise  can  only  revive  a  precedent  good  consideration,  which  might  have  been,  en- 
forced at  law  through  the  medium  of  an  implied  promise,  had  it  not  been  suspended 
by  some  positive  rule  of  law,  but  can  give  no  original  cause  of  action,  if  the  obligation 
on  which  it  is  founded  never  could  have  been  eu forced  at  law,  though  not  barred  by 
any  legal  maxim  or  statute."  Therefore  a  declaration,  charging  the  defendant  on  a 
promise  to  repay  the  plaintiff  money  laid  out  by  him  in  the  maintenance  of  an  infant, 
who  afterwards  became  the  defendant's  wife,  and  in  the  improvement  of  her  land,  and 
alleging  that  the  defendant,  in  right  of  his  wife,  had  received  the  benefit  of  all  the  monies 
so  expended,  was  held  bad  in  arrest  of  judgment. 
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that  the  plaintiff  acted  as  such  executor  and  as  the  guar- 
dian (a)  of  Sarah  until   1833,  when  she  came  of  full  age, 
and  in  that  capacity  expended  divers  sums  in  her  mainte- 
nance, and  in  completing  the  cottages,  and  in  paying  the 
interest  on  the  mortgage ;  that  the  estate  of  Sutcliffe  was 
insufficient,  after  payment  of  debts,  to  allow  the  plaintiff 
to  make  the  payments  aforesaid,  and  that  the  plaintiff  was 
obliged  to  advance  140/.  out  of  his  own  monies  for  the 
purpose  of  the  said  expenditure,  and  that  in  1831,  in  order 
to  reimburse  himself,  he  was  obliged  to  and  did  borrow  140/. 
from  one  Blackburn,  to  whom  he  gave  his  promissory  note 
for  the  like  sum  payable  on  demand,  which  sum,  so  secured 
&c.,  was  at  the  time  of  the  defendant's  promise  &c.  unpaid 
to  Blackburn;  that  the  whole  of  the  140/.  was  expended 
for  the  benefit  of  Sarah,  and  had  greatly  improved  the 
estate,  and  that  after  she  came  of  age  she  had  notice  of  and 
assented  to  the  loan  so  raised  from,  and  to  the  said  security 
so  given  to,  Blackburn,  and  then  promised  the  plaintiff  to 
pay  the  note,  and  did  pay  a  year's  interest  due  thereon  to 
Blackburn.    The  declaration  then  stated  that  in  1835  the 
defendant  married  Sarah,  and  afterwards  had  notice  of  the 
premises,  and  that  the  accounts  of  the  plaintiff  in  that  be- 
half were  laid  before  the  defendant,  when  there  was  found 
to  be  due  to  the  plaintiff  139/.  14s.  for  monies  expended  by 
him  in  respect  of  the  premises,  and  it  was  also  found  that 
the  plaintiff  was  indebted  to  Blackburn  in  the  amount  of 
the  promissory  note;  that  the  defendant,  in  right  of  his 
wife,  had  received  all  the  benefit  of  the  plaintiff's  services 
and  of  the  monies  so  expended  &c,  and  thereupon,  in  con- 
sideration of  the  premises,  the  defendant  promised  the  plain* 
tiff  that  he  (defendant)  would  discharge  the  amount  of  the 
promissory  note.     Breach,  the  non-payment  to  Blackburn 
of  the  said  note. 

Second  count,  on  an  account  stated. 

Non  assumpsit  was  the  only  plea  material  to  notice. 

The  cause  was  tried  before  Patteson  J.  at  the  Yorkshire 

(a)  The  declaration  did  not  allege  any  appointment  of  the  plaintiff  as 
guardian. 
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1840.  spring  assizes,  1838.  The  plaintiff  proved  (inter  alia)  that 
the  defendant  had,  as  alleged,  examined  the  plaintiff's 
accounts  and  assented  to  the  propriety  of  the  expenditure, 
and  also  expressly  promised  to  pay  the  note  in  question. 
For  the  defendant  it  was  objected  that  the  promise  was  to 
pay  the  debt  of  another  within  the  Statute  of  Frauds,  and 
should  have  been  in  writing.  The  learned  judge  considered 
the  objection  was  not  open  under  the  general  issue.  Ver- 
dict for  the  plaintiff,  with  leave  to  move  to  enter  the  verdict 
for  the  defendant. 

Cresswell,  in  Easter  term  following,  moved  accordingly, 
and  also  to  arrest  the  judgment  on  the  ground  that  there 
was  no  consideration  for  the  promise. 

First  point:  Alexander  and  W.  H.  Watson  shewed  cause  (a).     If  the 

fat  dim  is  no  Promise  to  tne  Pontiff  to  P*v  the  debt  owing  by  him  to 
memorandum  Blackburn  is  within  the  Statute  of  Frauds,. the  defence  that 
tute  of  Frauds  tnere  ls  no  written  memorandum  of  the  promise  ought 
ought  to  have  to  have  been  specially  pleaded.  In  Johnson  v.  Dodgson(jb) 
pleaded.  there  was  no  decision  on  this  point,  and  it  was  probably  from 

an  erroneous  impression  that  there  was  such  a  decision  in 
the  case,  that  the  defence  was  conceded,  in  Elliott  v.  Tho- 
mas (c),  to  be  open  under  the  general  issue.     The  rule  of 
H.T.  4  W ill.  4,  Assumpsit  3,  Barnett  \.Glossop(d),  Moore 
v.  Dent  (e),  and  Sheanvood  v.  Hay(f),  were  then  referred 
First  point.       to.     [Lord  Denman  C.  J.  (stopping  the  argument).   The 
case  of  Bultemere  v.  Hayes  (g),  decided  this  moruing  in  the 
Exchequer,  disposes  of  the  point.     The  objection  need  not 
be  specially  pleaded.] 
Second  point:        Is  the  promise  to  the  plaintiff  to  pay  his  debt  to  Black- 
wasnotTo*6      burn  within  29  Car.  2,  c.  3,  s.  4,  which  says  that  no  action 

answer  for  the  8naH  be  brought  on  a  promise  "  to  answer  for  the  debt, 
debt  of  an  other, 

within  the  Sta-  default  or  miscarriage  or  another  person,  unless  the  pro- 
tute  of  Frauds. 

(a)  At  the  sittings  in  banc  after  (d)  1  Ding.  N.  C.  633. 

Trinity  term  last  (June  19),  before  (e)  1  M.  &  Hob.  462. 

Lord  Denman  C.  J.,  Pattcson,  Wil-         (/)  5  A.  &  E.  383 ;  S.C.6  N. 
liamt  and  Coleridge  Js.  &  M.  831. 

(6)  a  M.  &  VV.  653.  (g)  &  M.  fc  W.  456* 

(f)  3  M.  &  W.  170. 
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mise  be  in  writing?  In  no  one  of  the  cases  which  have 
been  held  to  be  within  this  provision  has  the  promise  been 
to  pay  the  debt  due  from  the  promisee.  [Coleridge  J.  Is 
it  not  the  debt  of  another  person  qu&  the  defendant?]  The 
word  "another"  refers  to  a  third  person,  other  than  the 
promisor  and  promisee.  The  present  case  is  within  Tho- 
mas v.  Cook  (a)  and  Castling  v.  dubert(b).  In  the  former 
of  those  cases,  Morris  agreed  to  take  upon  himself  the  pay- 
ment of  certain  debts  owing  by  him  and  his  partner,  on 
the  dissolution  of  their  partnership,  on  receiving  a  bond  of 
indemnity  from  his  partner  and  two  other  persons.  The 
plaintiff,  at  the  request  of  the  defendant,  became  one  of  the 
obligors,  the  defendant  promising  to  save  the  plaintiff  harm- 
less from  all  liabilities  which  he  might  incur  by  means  of 
his  so  joining  in  the  bond.  It  was  held  that  this  promise 
was  binding  though  not  iu  writing,  Bay  ley  J.  saying,  "  the 
bond  was  given  to  Morris  as  the  creditor;  but  the  promise 
in  question  was  not  made  to  him.  A  promise  to  him  would 
have  been  to  answer  for  the  default  of  the  debtor."  Parke 
J.  added,  "  this  was  not  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person,  but  an  original 
contract  between  these  parties,  that  the  plaintiff  should  be 
indemnified  against  the  bond.  If  the  plaintiff,  at  the  re- 
quest of  the  defendant,  had  paid  money  to  a  third  person, 
a  promise  to  repay  it  need  not  have  been  in  writing,  and 
this  case  is  in  substance  the  same."  So»  in  Castling  v. 
AuberMJi)  the  plaintiff  had  accepted  bills  for  the  accom- 
modation of  Grayson,  and,  as  insurance  broker,  effected 
policies  of  insurance  for  him.  The  policies  were  depo- 
sited with  the  plaintiff,  to  indemnify  him  against  his  ac- 
ceptances. A  loss  having  happened  under  the  policies,  the 
plaintiff  was  applied  to  to  give  them  up  to  the  defendant, 
to  whom  Grayson  had  transferred  the  conduct  of  his  in- 
surance  business,  in  order  that  the  amount  of  the  loss  might 
be  received*  The  plaintiff  gave  up  the  policies  on  the 
defendant  verbally  promising  to  indemnify  him  against  the 

(a)  8  B.  &.  C.  728;  &  C.  3  M.  &  R.  444.  (b)  9  East,  395* 
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acceptances.  The  promise  was  held  not  to  be  for  the  debt 
or  default  of  another,  and  Lawrence  J.  observed,  "  it  is  not 
a  bare  promise  to  the  creditor  to  pay  the  debt  of  another 
due  to  him,  but  a  promise  by  the  defendant  to  pay  what 
the  plaintiff  would  be  liable  to  pay/'  The  present  is  a 
contract  to  indemnify  the  plaintiff  against  his  own  debt. 
[Coleridge  J.  So  that  the  ordinary  test,  whether  the  original 
liability  remains  after  the  promise,  cannot  apply.]  In 
Green  v.  Cresswell(a),  where  the  plaintiff,  at  the  request  of 
the  defendant,  entered  into  a  bail-bond  for  a  third  person, 
on  receiving  a  promise  of  indemnity  from  the  defendant,  the 
promise  was  held  within  the  statute,  but  the  debt  or  default, 
in  respect  of  which  the  promise  was  made,  was  not  the  debt 
or  default  of  the  promisee  himself.  They  also  referred  to 
Williams  v.  Leper  (6). 

Though  a  legal  consideration  is  necessary  to  found  au 
implied  promise,  yet  a  moral  consideration  is  sufficient 
to  support  au  express  promise.  A  good  moral  considera- 
tion is  furnished  in  this  case  by  the  payments  of  the  plain- 
tiff, as  guardian  and  agent;  payments  of  which  the  defend- 
ant, by  his  marriage,  has  reaped  all  the  advantage :  Lee  v. 
Muggeridge  (c),  Seago  v.  Dearie  (d),  Wells  v.  Horton(e)9 
Wennall  v.  Adney,  n.  (f).  Littlefield  v.  Shee  (g),  was  de- 
cided on  the  ground  of  a  variance.  [Coleridge  J.  On  the 
rule  for  arresting  judgment,  it  is  immaterial  whether  it  was 
an  express  or  implied  promise ;  it  does  not  appear  on  the 
pleadings  whether  it  was  the  one  or  the  other.] 


Second  point.  Cresswell  contrsL  According  to  the  argument  for  the 
plaintiff,  a  promise  must  be  in  writing  in  one  case  and  not 
in  the  other,  although  the  promise  is  to  do  the  identical 
thing  in  both  cases,  viz.  to  pay  the  debt  of  another  person; 
ho  such  distinction  is  warranted  by  the  terms  of  the  statute, 
whether  the  promise  is  to  the  creditor  or  to  the  debtor  makes 


(a)  2  P.  &  D.  430. 
(*)  3  Burr.  1886;  S.C.  2  Wils. 
302. 
(c)  5  Taunt.  36. 


(d)  4  Bin*  459. 

(e)  4Bing.  40. 
(/)  S  B.  &  P.  249. 
(g)  2B.&  Ad.  811. 
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no  difference.  In  Castling  v.  Jubert  (a)  there  was  no  debt  1840. 
due  by  the  plaintiff,  who  was  the  accommodation  acceptor; 
the  defendant  purchased  from  the  plaintiff  the  policies  and 
took  them  with  their  incumbrances,  and  that  is  the  ground 
of  the  judgment.  This  case  cannot  be  assimilated  to  such 
cases  as  Williams  v.  Leper  (b),  for  here,  at  the  time  of  the 
promise,  the  plaintiff  sold  no  lien,  nor  anything  else,  nor 
did  he  sustain  any  detriment,  and  the  advantage  to  the 
defendant  had  already  been  derived  without  request  on 
his  part. 

The  defendant's  wife,  at  the  time  of  her  marriage,  was  Third  point. 
under  no  liability  to  reimburse  the  plaintiff.  The  sort  of 
moral  consideration  relied  upon  differs  entirely  from  the 
consideration  which  supports  the  promise  to  pay  where 
there  has  been  a  legal  debt,  although  it  cannot  be  enforced 
at  the  time  of  the  promise,  as  in  the  cases  of  debts  con- 
tracted during  infancy,  or  barred  by  certificate  of  bankruptcy, 
or  by  the  Statute  of  Limitations.  The  test  to  be  applied  in 
all  cases  of  supposed  moral  consideration  is  correctly  laid 
down  in  the  note  to  Wennall  v.  Adney  (c). 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the  First  point. 
Court. — The  first  point  in  this  case  arose  on  the  4th  sec- 
tion of  the  Statute  of  Frauds,  viz.  whether  the  promise  of 
the  defendant  was  to  "  answer  for  the  debt,  default,  or  mis* 
carriage  of  another  person."  Upon  the  hearing  we  decided 
in  conformity  with  the  case  of  Buttemere  v.  Hayes,  in  the 
Exchequer  (d),  that  this  defence  might  be  set  up  under  the 
plea  of  non  assumpsit. 

The  facts  were,  that  the  plaintiff  was  liable  to  a  Mr.  Second  point. 
Blackburn  on  a  promissory  note,  and  the  defendant  for  a 
consideration,  which  may,  for  the  purpose  of  the  argument, 
be  taken  to  have  been  sufficient,  promised  the  plaintiff  to 

(o)  2  East,  325.  (c)  3  B.  &  P.  249. 

(*)  3  Burr.  1886;  &  C.  2  Wilt.  (<*)  5M.&W.  456. 
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pay  and  discharge  the  note  to  Blackburn.  If  the  promise 
had  been  made  to  Blackburn,  doubtless  the  statute  would 
have  applied ;  it  would  then  have  been  strictly  a  promise 
to  answer  for  the  debt  of  another,  and  the  argument  on  the 
part  of  the  defendant  is,  that  it  is  not  less  the  debt  of  ano- 
ther, because  the  promise  is  made  to  that  other,  viz.  the 
debtor,  and  not  to  the  creditor,  the  statute  not  having 
in  terms  stated  to  whom  the  promise  contemplated  by  it 
is  to  be  made.  But,  upon  consideration,  we  are  of  opinion 
that  the  statute  applies  only  to  promises  made  to  the  per- 
son to  whom  another  is  answerable.  We  are  not  aware  of 
any  case  in  which  the  point  has  arisen,  or  in  which  any 
attempt  has  been  made  to  put  that  construction  upon  the 
statute,  which  is  now  sought  to  be  established,  and  which 
we  think  not  to  be  the  true  one. 
Third  point.  The  second  point  arose  in  arrest  of  judgment,  viz.  whe- 

ther the  declaration  shewed  a  sufficient  consideration  for 
the  promise.  (His  lordship  then  stated  the  declaration.) 
Upon  motion  in  arrest  of  judgment,  this  promise  must 
be  taken  to  have  been  proved,  and  to  have  been  an  ex- 
press promise,  as  indeed  it  must  of  necessity  have  been, 
for  no  such  implied  promise  in  law  was  ever  heard  of.  It 
was  then  argued,  for  the  plaintiff,  that  the  declaration  dis- 
closed a  sufficient  moral  consideration  to  support  the  pro- 
mise. Most  of  the  older  cases  on  this  subject  are  collected 
in  a  learned  note  to  the  case  of  Wen/iall  v.  Adney(a),  and 
the  conclusion  there  arrived  at  seems  to  be  correct  in  gene- 
ral, "  that  an  express  promise  can  only  revive  a  precedent 
good  consideration,  which  might  have  been  enforced  at  law 
through  the  medium  of  an  implied  promise,  had  it  not  been 
suspended  by  some  positive  rule  of  law,  but  can  give  no 
original  cause  of  action  if  the  obligation,  on  which  it  is 
founded,  never  could  have  been  enforced  at  law,  though  not 
barred  by  any  legal  maxim  or  statute  provision."  Instances 
are  given  of  voidable  contracts,  as  those  of  infants,  ratified 
by  an  express  promise  after  age,  and  distinguished  from 

(a)  3  B,  fc  P.  349. 
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void  contracts,  as  of  married  women,  not  capable  of  ratifi- 
cation by  them  when  widows;  Lloyd  v.  Lee(a);  debts  of 
bankrupts,  revived  by  subsequent  promise  after  certificate, 
and  similar  cases. 

Since  that  time  some  cases  have  occurred  upon  this 
subject,  which  require  to  be  more  particularly  examined. 
Barnes  v.  Hedley(b)  decided  that  a  promise  to  repay  a  sum 
of  money,  with  legal  interest,  which  sum  had  originally  been 
lent  on  usurious  terms,  but  in  taking  the  account  of  which 
all  usurious  items  had  been  by  agreement  struck  out,  was 
binding.  Lee  v.  Muggeridge(c)  upheld  an  assumpsit  by  a 
widow,  that  her  executors  should  pay  a  bond,  given  by  her 
while  a  feme  covert,  to  secure  money  then  advanced  to  a 
third  person  at  her  request.  On  the  latter  occasion  the 
language  of  Mansfield  C.  J.,  and  of  the  whole  Court  of 
Common  Pleas,  is  very  large,  and  hardly  susceptible  of  any 
limitation.  It  is  conformable  to  the  expressions  used  by 
the  judges  of  this  Court  in  Cooper  v.  Martin  (d)t  where  a 
stepfather  was  permitted  to  recover  from  the  son  of  his 
wife,  after  he  had  attained  his  full  age,  upon  a  declaration 
for  necessaries  furnished  to  him  while  an  infant,  for  which, 
after  his  full  age,  he  promised  to  pay.  It  is  remarkable 
that  in  none  of  these  cases  was  there  any  allusion  made  to 
the  learned  note  in  3  B.  &  P.,  above  referred  to,  and  which 
has  been  very  generally  thought  to  contain  a  correct  state- 
ment of  the  law.  The  case  of  Barnes  v.  Hedtey  (b)  is  fully 
consistent  with  the  doctrine  in  that  note  laid  down.  Cooper 
v.  Martin(d)  also,  when  fully  examined,  will  be  found  not 
to  be  inconsistent  with  it.  This  last  case  appears  to  have 
occupied  the  attention  of  the  Court  much  more  in  respect 
of  the  supposed  statutable  liability  of  a  stepfather,  which 
was  denied  by  the  Court,  and  in  respect  of  what  a  court  of 
equity  would  hold  as  to  a  stepfather's  liability,  and  rather 
to  have  assumed  the  point  before  us.  It  should,  however, 
be  observed,  that  Lord  Ellenborough,  in  giving  his  judgment 
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(6)  S  Taunt.  184. 


(c)  5  Taunt.  86.      / 
(</)  4  East,  |Q.  7  fr 
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says,  "  The  plaintiff  having  done  an  act  beneficial  for  the 
defendant  in  his  infancy,  it  is  a  good  consideration  for  the 
defendant's  promise  after  he  came  of  age.  In  such  a  case 
the  law  will  imply  a  request,  and  the  fact  of  the  promise 
has  been  found  by  the  jury ;"  and  undoubtedly  the  action 
would  have  lain  against  the  defendant  whilst  an  infant,  inas- 
much as  it  was  for  necessaries  furnished  at  his  request,  in 
regard  to  which  the  law  raises  an  implied  promise.  The 
case  of  Lee  v.  Muggeridge(a)  must  however  be  allowed  to 
be  decidedly  at  variance  with  the  doctrine  iu  the  note 
alluded  to,  and  is  a  decision  of  great  authority.  It  should 
however  be  observed,  that  in  that  case  there  was  an  actual 
request  of  the  defendant  during  coverture,  though  not  one 
binding  in  law.  But  the  ground  of  decision  there  taken 
was  also  equally  applicable  to  LittleJUld  v.  Skee(b),  tried 
by  GaseUeJ.  at  Nisi  Prius,  when  that  learned  judge  held 
notwithstanding,  that,  "the  defendant  having  been  a  married 
woman  when  the  goods  were  supplied,  her  husband  was 
originally  liable,  and  there  was  no  consideration  for  the 
promises  declared  upon."  After  time  taken  for  delibera- 
tion, this  Court  refused  even  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside.  Lee  v.  Muggeridge{a)  was 
cited  on  the  motion,  and  was  sought  to  be  distinguished 
by  Lord  Tenterden,  because  there  the  circumstances  raising 
the  consideration  were  set  out  truly  upon  the  record,  but 
in  Liltlefield  v.  Shee(b)  the  declaration  stated  the  consider- 
ation to  be,  that  the  plaintiff  had  supplied  the  defendant 
with  goods  at  her  request,  which  the  plaintiff  failed  in 
proving,  inasmuch  as  it  appeared  that  the  goods  were  in 
point  of  law  supplied  to  the  defendant's  husband,  and  not 
to  her.  But  Lord  Tenterden  added  that  the  doctrine,  that 
a  moral  obligation  is  a  sufficient  consideration  for  a  subse- 
quent promise,  is  one  which  should  be  received  with  some 
limitation.  This  sentence  in  truth  amounts  to  a  dissent 
from  the  authority  of  Lee  v.  Muggeridge  (a),  where  the  doc- 
trine is  wholly  unqualified.     The  eminent  counsel  who 

(a)  5  Taunt.  36.  (6)  3  B.  &  Ad.  81 1. 
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argued  for  the  plaintiff  in  Lee  v.  Muggeridge(a),  spoke  of  1840. 
Lord  Mansfield  as  haviog  considered  the  rule  of  nudum 
pactum  as  too  narrow,  and  maintained  that  all  promises  de- 
liberately made  ought  to  be  held  binding.  We  do  not  find 
this  language  ascribed  to  him  by  any  reporter,  and  do  not 
know  whether  we  are  to  receive  it  as  a  traditional  report, 
or  as  a  deduction  from  what  he  does  appear  to  have  laid 
down.  If  the  latter,  the  note  to  Weimall  v.  Adney(jb)  shews 
the  deduction  to  be  erroneous ;  if  the  former,  Lord  Tenter- 
dm  and  this  Court  declared  that  they  could  not  adopt  it  in 
Littkfield  v.  Shee  (c).  Indeed  the  doctrine  would  annihilate 
the  necessity  for  any  consideration  at  all,  inasmuch  as  the 
mere  fact  of  giving  a  promise  creates  a  moral  obligation  to 
perform  it 

The  enforcement  of  such  promises  by  law,  however 
plausibly  reconciled  by  the  desire  to  effect  all  conscientious 
engagements,  might  be  attended  with  mischievous  conse- 
quences to  society,  one  of  which  would  be  the  freqnent 
preference  of  voluntary  undertakings  to  claims  for  just 
debts.  Suits  would  hereby  be  multiplied  and  voluntary 
undertakings  would  also  be  multiplied  to  the  prejudice 
of  real  creditors.  The  temptations  of  executors  would 
be  much  increased  by  the  prevalence  of  such  a  doctrine, 
and  the  faithful  discharge  of  their  duty  be  rendered  more 
difficult. 

Taking  then  the  promise  of  the  defendant  as  stated  on 
this  record,  to  have  been  an  express  promise,  we  find  that 
the  consideration  for  it  was  past  and  executed  long  before, 
and  yet  it  is  not  laid  to  have  been  at  the  request  of  the  de- 
fendant, nor  even  of  his  wife  while  sole,  (though,  if  it  had,  the 
case  of  Mitchimon  v.  How$on(d)  shews  that  it  would  not 
have  been  sufficient,)  and  the  declaration  really  discloses 
nothing  but  a  benefit  voluntarily  conferred  by  the  plaintiff, 
and  received  by  the  defendant,  with  an  express^promise  by 
the  defendant  to  pay  money.     "*      ""~~~~ 

(i) TTaunt.  36.  (c)  2  B.  &  Ad.  811 . 

(6)  3  B.  &  P.  249.  (<*)  7  T.  R.  348. 
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If  the  subsequent  assent  of  the  defendant  could  have 
amounted  to  a  ratihabitio,  the  declaration  should  have 
stated  the  money  to  have  been  expended  at  his  request, 
and  the  ratification  should  have  been  relied  on  as  matter  of 
evidence;  but  this  was  obviously  imposssible,  because  the 
defendant  was  in  no  way  connected  with  the  property,  or 
with  the  plaintiff  when  the  money  was  expended.  If  the 
ratification  of  the  wife  while  sole  were  relied  on,  then  a 
debt  from  her  would  have  been  shewn,  and  the  defendant 
could  not  have  been  charged  in  his  own  right  without 
some  further  consideration,  as  of  forbearance  after  mar- 
riage, or  something  of  that  sort ;  and  then  another  point 
would  have  arisen  upon  the  statute  of  frauds  which  did  not 
arise  as  it  was,  but  which  might  in  that  case  have  been 
available  under  the  plea  of  non  assumpsit. 

In  holding  this  declaration  bad  becnng"  ifr  «tntp«  nn  rnf>-^ 
sideration  but  a  past  benefit,  not  conferred  at  the  request 
of  the  defendant,  we  conceive  that  we  are  justified  by  the 
old  common  law  of  England.  Lampleigh  v.  Brathwait(a) 
is  selected  by  Mr.  Smith  as  the  leading  case  on  this  sub- 
ject, which  was  there  fully  discussed,  though  not  necessary 
to  the  decision.  Hobart  C.  J.  lays  it  down,  "  a  mere  vo- 
luntary courtesy  will  not  have  a  consideration  to  uphold  an 
assumpsit.  But  if  that  courtesy  were  moved  by  a  suit  or 
request  of  the  party  that  gives  the  assumpsit,  it  will  bind : 
for  the  promise,  though  it  follows,  yet  it  is  not  naked,  but 
couples  itself  with  the  suit  before,  and  the  merits  of  the 
party  procured  by  that  suit,  which  is  the  difference,"  a  dif- 
ference brought  fully  out  by  Hunt  v.  Bates,  there  cited  from 
Dy.  272,  where  a  promise  to  indemnify  the  plaintiff  against 
the  consequences  of  having  bailed  the  defendant's  servant, 
which  plaintiff  had  done  without  request  of  defendant,  was 
held  to  be  made  without  consideration ;  but  a  promise  to 
pay  20/.  to  plaintiff,  who  had  married  defendant's  cousin, 
but,  at  defendant's  special  instance,  was  held  binding. 
The  distinction  is  noted,  and  was  acted  upon  in  Townsend 

(a)  1  Smith's  L.  C.  67. 
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v.  Hain(a),  and  indeed  in  numerous  old  books;  while  the         1840. 
principle  of  moral  obligation  does  not  make  its  appearance      v-^v^"/ 
till  the  days  of  Lord  Mansfield,  and  then  under  circum-  „. 

stances  not  inconsistent  with  this  ancient  doctrine  when      Kbhyoh. 
properly  explained. 

Upon  the  whole  we  are  of  opinion  that  the  rule  must  be 
made  absolute  to  arrest  the  judgment. 

Rule  absolute  to  arrest  the  judgment  (A). 

Rule  discharged  for  entering  verdict  for  defendant. 

(a)  Cro.  Car.  408.        (6)  See  Afonkman  v.  Shepherdson,  ante,  182, 


Jane  and  Sarah  Dolby  r.  Iles.  Wednesday, 

January  1 5th. 

ASSUMPSIT  for  use  and  occupation.     Pleas,  except  as  In  an  action 

to  14/.  125.  parcel,  1.  Non-assumpsit;  2.  Payment;  3.  As  ^„£5on, 

to  the  14/.  12s.  payment  into  Court.     Replication,  joining  payment  of 
.  •  i      i  •        •  i  money  into 

issue  on  the  non-assumpsit,  and  taking  issue  on  the  pay-  C0Urt  by  the 

ment,  aud  taking  the  14/.  12s.  out  of  Court.  defendant  ad- 

_l  .       °  mits  the  con- 

The  particular  of  demand  was  for  99/*  1 4$.  the  balance  tract,  and 

due  to  the  plaintiffs  for  three  years  rent,  at  the  rate  of  84/.  a  ^o^n  to" 

year,  after  giving  credit  for  payment  on  account  of  1 52/.  6s.  him  to  contend 

At  the  trial  before  Lord  Denman  at  the  London  sittings  [^ \f  without" 

after  last  Michaelmas  term,  it  appeared  that  the  plaintiffs   title,  or  that 

brother  demised  the  premises  in  question  by  lease  of  20th  pinintiffshould 

February,  1823,  to  one  Garrett,  for  a  term  of  fourteen  have  joined  in 

J  /  .  the  action, 

years  from  Christmas-day,  1822;  that  the  lessee  died,  and  although  these 

defendant  married  his  widow  during  the  term,  and  continued  ™r  douLful" 
in  possession  till  the  end  of  it,  and  for  more  than  two  years  on  the  plain- 
afterwards;  and  that  the  lessor  died  in  1836,  having  by  his  dence°.Wn  CV" 
will  appointed  three  persons  as  trustees  of  the  demised 
premises,  with  a  power  of  sale,  for  the  plaintiffs ;  and  hav- 
ing appointed  the  said  trustees  and  the  plaintiffs  his  execu- 
tors and  executrixes.    It  did  not  appear  whether  the  pro- 
perty in  question  was  freehold  or  leasehold.     One  of  the 
vol.  in.  u 
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1840.         three  trustees  was  alive  at  the  time  of  action  brought. 
Wv-^,/      The  attorney  for  the  plaintiffs  proved  that  during  the  de- 
and  another    fend  ant's  occupation  he  had  treated  with  him  about  obtain- 
ing a  new  lease  from  the  plaintiffs,  of  whom  he  knew  that 
he  held,  and  that  the  witness  conveyed  the  terms  proposed 
to  the  plaintiffs,  who  disapproved  of  them,  and  the  witnesss 
communicated    their  disapproval   to    the   defendant.      It 
further  appeared  that  the  defendant,   since  the  death  of 
the  lessor,   had    paid  rent  to   the  plaintiff,   Jane  Dolby, 
claiming  allowance  for  repairs  as  done  by  him.    All  the 
above  facts  appeared  from  the  evidence  for  the  plaintiffs. 
For  the  defendant  it  was  submitted  that  the  plaintiffs  must 
be  nonsuited,  on  the  ground  that  the  title  to  the  premises 
was  proved  on  the  part  of  the  plaintiffs  either  to  be  in  the 
surviving  trustee  under  the  particular  terms  of  the  devise, 
or,  admitting  that  there  were  acts  of  recognition  by  the 
defendant  of  the  title  of  the  plaintiffs,  that  it  ought  to  be 
left  to  the  jury  whether  the  recognition  of  their  title  was 
not  made  in  the  capacity  of  executrixes,  in  which  case  the 
surviving  executor  ought  to  have  been  joined  as  a  plaintiff. 
His  lordship   was  of  opinion  that  the  holding  under  the 
plaintiffs  was  admitted  by  the  payment  into  Court,  but  re- 
served the  first  point;  and  left  it  to  the  jury  to  say,  gene- 
rally, whether  the  defendant  had  dealt  with  the  plaintiffs 
as  his  landlords.    The  jury  found  that  he  had  so  dealt  with 
them,  and  returned  a  verdict  for  the  plaintiffs. 

G.  T.  White  now  moved  for  a  nonsuit  on  the  point 
reserved,  or  for  a  new  trial  on  the  ground  of  misdirection. 
The  plaintiffs  themselves  proved  affirmatively  that  they 
had  no  title ;  and  therefore,  though  the  defendant  himself, 
after  a  recognition  of  their  title,  might  have  been  precluded 
from  impugning  it,  yet  he  was  entitled  to  rely  on  their  own 
case,  which  countervailed  the  recognition,  and  put  them 
out  of  Court.  [Littledale  J.  This  is  not  like  an  action 
brought  for  the  land  or  for  an  injury  to  the  realty,  an 
equitable  estate  is  quite  sufficient.]     On  the  effect  of  the 
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payment  into  Court  he  referred  to  Reid  v.  Dickons  (a).  1840. 
[Lord  Denman  C.  J.  That  case  shews  that  payment  into 
Court  admits  the  liability,  under  a  contract,  to  the  amount 
paid  in.  This  is  an  action  for  the  balance  of  rent;  the 
defendant  pays  part  of  the  rent,  and  when  the  remainder  is 
demanded,  turns  round  and  says  he  does  not  hold  of  the 
plaintiffs ;  he  seeks  now  to  deny  the  contract.]  He  then 
contended  that  the  jury  should  have  been  asked  whether 
the  recognition  of  the  plaintiffs  had  not  been  in  then- 
representative  character,  in  which  case  the  executor  should 
have  been  joined. 

Per  Curiam  (i).    The  defence  is  not  open  to  the  de- 
fendant, and  there  was  no  misdirection. 

Rule  refused  (c). 

(a)  5  B.  &  Ad.  499.  cial  Commission. 

(6)  Lord  Denman  C.  J.,  Little-  (c)  See    Cooper  v.   Blandy,    1 

dale,  and  Coleridge  Js. ;   Williams  Bing.  N.  C.  45,  and  Ravenscrqft 

J.  was  at  Monmouth  on  the  Spe-  v.  Wise,  1  C,  M.  k  R.  203. 


Thurman  v.  Wilde  and  another.  Wednesday, 

January  22nd. 
TRESPASS  for  breaking  and  entering  on  the  7th  of  June,  In  trespass 

1837,  •  certain  close  of  the  plaintiff  called  the  Nether  jj^j^™ 

Longlands,  and  ejecting  the  plaintiff.  fendants 

Plea,  that  the  defendants  committed  the  said  trespasses  {(,**  acted ^aa 

by  the  command  and  as  the  servants  of  one  P.  B.Barry,  and  servants  of  B., 

I         f  .,,        ,.  .  .  .,    ,         ....    that  they  de- 

after  the  said  breaking  and  entering  the  said  close  in  which  lWered  up 

&c.  and  expelling  the  plaintiff,  viz.  on  the  20th  June,  1837,  {^dowto^ 
the  defendants  delivered  possession  of  the  said  close,  in  him,  and  that 
which  &c.  to  Barry,  m  ho  before  and  then  did,  and  now  does,  w1thfth7co^-, 

sent  of  the  de- 
fendants, made  satisfaction  to  the  plaintiff,  which  was  accepted. — Held,  that,  whether 
or  not  satisfaction  from  a  stranger  could  be  pleaded,  it  appeared  from  the  plea  in  this 
case  that  B.  was  a  co-trespasser,  so  as  to  be  able  to  make  a  satisfaction  which  should 
enure  to  the  benefit  of  the  defendants;  and  that,  therefore,  the  averment  of  their  con- 
sent to  his  so  making  satisfaction  was  immaterial,  and  that  a  replication  which  ten- 
dered issue  upon  such  consent  was  bad  on  special  demurrer. 

U2 
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claim  to  be  lawfully  entitled  to  the  possession  thereof;  and 
thereupon  Barry  entered  upon  and  became  possessed  of  the 
v.  close  in  which  &c.  and  so  continued  possessed  thereof  until 

andanoth  r  tne  P*au,t^  afterwards,  to  wit,  on  &c.  broke  and  entered 
the  said  close  in  which  &c.  so  being  in  the  possession  of 
Barry,  and  then  expelled  Barry  from  the  same;  and  there- 
upon afterwards,  to  wit  &c.  and  theuce  until  the  time  of 
the  making  the  agreement  hereinafter  mentioned,  the  plain- 
tiff was  desirous  to  rent  of  and  become  tenant  to  Barry  of 
a  certain  dwelling-house,  which  had  theretofore  been  in  the 
occupation  of  the  plaintiff,  but  was  then,  viz.  during  all 
the  time  aforesaid,  in  the  possession  of  Barry,  by  virtue  of  a 
certain  writ  of  possession.  And  Barry  was  then,  and  at  the 
time  of  the  making  of  the  agreement  hereinafter  mentioned, 
desirous  of  again  peaceably  regaining  the  possession  of  the 
said  close  in  which  &c.  so  then  being  in  the  possession  of 
the  plaintiff,  and  after  the  said  trespasses  in  the  declaration 
mentioned,  and  after  Barry  had  so  entered  and  taken  pos- 
session of  the  close  in  which  &c.  as  aforesaid,  and  after  the 
plaintiff  had  broken  and  entered  the  said  close  in  which  &c. 
as  aforesaid,  viz.  on  the  20th  of  June,  1837,  Barry  had 
sued  out  of  the  Court  of  Queen's  Bench  a  writ  of  summons 
against  the  plaintiff,  in  an  action  of  trespass  for  such  break- 
ing and  entering  the  close  in  which  &c.  by  the  plaintiff 
as  aforesaid.  That  the  plaintiff  was  thereupon  desirous  of 
compromising  and  putting  an  end  to  the  action,  and  that 
the  same  should  be  no  further  prosecuted,  upon  the  pay- 
ment of  the  costs  thereof  by  the  plaintiff  to  Barry  without 
any  damages,  and  the  plaintiff  and  Barry  were  desirous 
that  an  end  should  be  put  to  all  disputes  between  them 
respecting  the  close  in  which  &c.  and  the  trespasses  in  the 
delaration  mentioned  so  committed  by  the  defendants,  and 
the  breaking  and  entering  of  the  said  close  in  which  &c.  by 
the  plaintiff  as  aforesaid,  of  all  which  said  several  matters 
in  this  plea  above  alleged  the  plaintiff  then,  and  at  the  time 
of  (he  making  of  the  agreement  hereinafter  mentioned,  had 
notice.     That  thereupon  afterwards,  and  after  the  several 
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trespasses  in  the  declaration,  and  before  the  commencement 
of  this  suit,  to  wit  on  the  4th  of  July  1837,  it  was   agreed     XhurmTn 
by  an  agreement  in  writing,  signed  by  Barry  and  plaintiff,  v. 

amongst  other  things,  as  follows,  viz.  Barry  agreed  to  let    an(j  another. 
the  plaintiff,  and  the  plaintiff  agreed  to  take  and  rent  of 
Barry,  for  one  year  from  the  25th  of  March  then  last,  the 
said  dwelling-house,  then  late  in    the  occupation  of  the 
plaintiff,  and  then  in  the  possession  of  Barry,  under  a 
writ  of  habere  facias  possessionem  from  the  Court  of  Q.  B., 
at  a  certain  annual  rent,  &c. ;  and  the  plaintiff  agreed  to 
deliver  up  the  peaceable  possession  of  the  Nether  Long- 
lands  to  Barry  immediately  on  his  the  plaintiff's  entering 
upon  the  premises  thereby  agreed  to  be  let,  and  in  case  the 
plaintiff  should  afterwards  obstruct  Barry  in  the  enjoyment 
of  the  said  last-mentioned  close,  the  plaintiff  should  forfeit 
the  sum  of  100/.     That  the  said  dwelling-house  in  the 
agreement  mentioned  is  the  dwelling-house  in  this  plea 
heretofore  mentioned,  and  the  Nether  Longlands  close  in 
the  agreement  mentioned  is  the  close  in  which  &c.  in  the 
declaration  mentioned.     That  it  was  then,  to  wit,  on  &c. 
further  agreed  between  the  plaintiff  and  Barry  that  Barry 
should  not  further  prosecute  his  writ  of  trespass  against  the 
plaintiff,  but  that  the  plaintiff  should  pay  Barry  the  costs 
then  incurred  by  him  in  prosecuting  the  same,  but  without 
any  damages.    That  Barry  did  then  cease  to  prosecute  bis 
suit,  and  Barry  did  afterwards,  and  after  the  making  of  the 
agreement,  and  before  the  commencement  of  this  suit,  to 
wit,  on  &c.  deliver  to  the  plaintiff  the  peaceable  possession 
of  the  said  dwelling-house  in  the  agreement  above  men- 
tioned.   That  after  the  committing  of  the  several  trespasses 
in  the  declaration  mentioned,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  &c.  Barry,  with  the  consent  of 
the  defendants,  did  enter  into,  give,  and  deliver  the  said 
agreement  in  writing  to  and  with  the  plaintiff,  and  did  cease 
to  prosecute  his  suit  against  the  plaintiff  &c.  and  did  deliver 
to  the  plaintiff  the  peaceable  possession  of  the  dwelling* 
house,  for  and  in  full  satisfaction  and  discharge  of  the  said 
several  trespasses  in  the  declaration  mentioned,  which  said 
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agreement  iu  writing,  and  cessation  of  the  prosecuting  the 
said  suit  against  the  plaintiff,  and  the  delivery  of  the 
dwelling-house,  he  the  said  plaintiff  then  accepted  and 
received  of  and  from  Barry,  in  full  satisfaction  and  dis- 
charge of  the  several  trespasses  in  the  declaration  men- 
tioned committed  by  the  defendants.     Verification. 

Replication,  that  Barry  did  not,  with  the  consent  of  the 
defendants,  enter  into,  give,  or  deliver  the  said  alleged 
agreement  in  writing  to  and  with  the  plaintiff,  and  cease  to 
prosecute  the  said  supposed  suit  in  that  plea  mentioned 
agaiust  the  plaintiff,  on  payment  of  the  alleged  costs  thereof 
without  any  damages,  and  deliver  to  the  plaintiff  the 
peaceable  possession  of  the  said  dwelling-house  in  the 
plea  in  that  behalf  mentioned,  for  and  in  full  satisfaction 
and  discharge  of  the  trespasses  in  the  declaration  men- 
tioned, nor  did  the  plaintiff  accept  or  receive  from  Barry 
the  alleged  agreement  in  writing,  and  cessation  of  the  pro- 
secuting of  the  alleged  suit  against  the  plaintiff,  and  the 
delivery  of  the  dwelling-house,  in  full  satisfaction  and 
discharge  of  the  trespasses  in  the  declaration  mentioned, 
in  manner  and  form  as  the  defendants  have  above  in  their 
said  last  plea  in  that  behalf  alleged.  Conclusion  to  the 
country,  Sec. 

Special  demurrer,  on  the  ground  that  the  replication  is 
double,  inasmuch  as  it  traverses  both  the  delivery  and  ac- 
ceptance of  the  several  matters  in  the  plea  alleged,  instead 
only  of  the  delivery  or  satisfaction :  that  it  puts  in  issue 
and  makes  part  of  the  traverse  immaterial  matter,  that  is  to 
say,  by  traversing  that  the  delivery  of  the  several  matters  in 
the  plea  mentioned  by  Barry,  and  the  acceptance  thereof 
by  the  plaintiff,  was  with  the  consent  of  the  defendants, 
and  in  that  respect  also  is  a  negative  pregnant,  for  it  seems 
to  admit  the  delivery  and  acceptance  in  satisfaction,  though 
not  with  their  consent,  and,  if  the  defendants  should  join 
isssue  thereon,  the  issue  would  be  quite  immaterial.  And 
also,  that  the  traverse  in  the  replication  is  too  large  aud 
extensive,  and  tends  to  raise  an  immaterial  issue,  and  is  a 
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negative  pregnant,  JMgwfM  as  the  plaintiff  pleads  that  ^J^, 
Barry  did  not  enter  into,  give,  or  deliver  the  alleged  agree-  TV.  iva 
meat  and  cease  to  psosecate  the  said  sail,  and  deliver  to  the  w  *'ds 
plaintiff  the  possession  of  the  dwelling-house  in  satisfaction  mod  *^  t  -*r. 
and  discharge  of  the  trespasses,  nor  did  the  plaintiff  receive 
the  agreement  and  cessation  of  proeecnting  the  suit  and  the 
delivery  of  the  dwelling-house,  &c  in  satisfaction,  the  sane 
being  traversed  by  the  plaintiff  in  the  conjunctive,  instead  of 
the  disjunctive.  Whereas  the  plaintiff  ought  to  have  replied, 
that  the  defendant  did  not  deliver,  nor  the  plaintiff  receive 
the  several  matters,  or  any  or  either  of  them,  in  satisfac- 
tion, and  have  used  the  word  "  or"  instead  of  "  and,"  inas- 
much as,  if  the  plaintiff  received  any  of  them  in  satisfaction 
of  the  trespasses  in  the  declaration,  it  would  be  a  bar  to  the 
actiou,  and  by  traversing  that  the  defendants  delivered  and 
the  plaintiff  received  all  the  matters  in  satisfaction,  it  is  a 
negative  pregnaut  with  the  affirmative,  that  he  received 
some  of  them,  and  the  plaintiff  has  thereby  attempted  to 
compel  the  defendants  to  adduce  more  evidence  in  sup- 
port of  the  said  plea,  than,  if  properly  traversed,  they 
would  be  required  to  do  for  the  reasons  aforesaid,  and  the 
replication  is  in  other  respects  informal  and  insufficient 
Joinder  in  demurrer. 

Whitehurst,  in  support  of  the  demurrer,  (a)  contended 
that  the  replication,  traversing  that  Barry  entered  iuto  the 
agreement  with  the  consent  of  the  defendants,  contained  a 
negative  pregnant,  and  tendered  an  immaterial  issue  upon 
the  consent  of  the  defendants.  The  other  points  of  de- 
murrer were  also  argued  at  length,  but  the  ground  of  the 
judgment  in  the  case  renders  it  unnecessary  to  notice  them. 

Wightman  contra.  "  If  the  issue  be  tendered  to  the 
point  of  the  action,  it  is  not  bad,  though  it  be  a  negative 
pregnant ;  as  in  an  action  upon  the  stat.  R.  2,  plea,  that 
he  did  not  enter  contra  formam  statuti,  is  good,  though  a 

(a)  At  the  Sittings  in  Banc  after  H.  T.  1839  (Feb.  5  &  6),  before 
Lord  Denman  C.  J.,  Littledale,  William,  and  Coleridge,  Js. 
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negative  pregnant :"    Com.  Dig.  Pleader,  (R.  0)  citing 
Kitchin.    The  plea  says,  "  which  said  agreement/'  &c.  the 
v.  plaintiff  accepted  in  satisfaction.     The  "  said  agreement" 

and  another.  *8  t'ie  agreement  previously  mentioned  to  have  been  made 
with  the  consent  of  the  defendants ;  the  averment  of  con- 
sent, therefore,  was  an  averment  on  which  the  plaintiff  was 
entitled  to  tender  issue,  [Coleridge  J.  Not  unless  it  is 
material.] 

Whitehurst,  in  reply.  The  ground  of  objection  to  a 
negative  pregnant  is,  that  it  violates  the  fundamental  rule 
of  pleading,  which  requires  every  thing  to  be  alleged  dis- 
tinctly ;  the  allegation,  that  Barry  did  not  enter  into  the 
agreement  with  the  consent  of  the  defendants,  may  mean 
that  he  did  make  the  agreement,  but  without  their  consent. 
Whether  the  consent  of  the  defendants  is  material  or  not, 
the  objection  to  this  negative  pregnant  is  equally  good ; 
but  as  their  consent  was  immaterial,  the  plaintiff  had  no 
right  to  tender  issue  upon  it.  He  then  referred  to  Lane  v. 
Alexander  (a)    and  ArchbolcTs  Plead.  &  Ev.  198,  citing 

Doctrin.  Placit. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — In  this  case,  to  a  declaration  for  trespass  on  land 
and  expulsion  therefrom,  the  defendants  plead  that  they 
acted  under  the  command  and  as  the  servants  of  one  P.  B. 
Barry,  to  whom  they  delivered  up  possession  of  the  close 
in  which,  &c. ;  that  there  were  disputes  between  the  plain- 
tiff and  P.  B.  Barry,  and  an  arrangement  of  those  disputes, 
containing  several  particulars  which  are  set  out,  and  the 
performance  by  Barry  of  those  agreed  to  on  his  part  is 
averred,  and  they  conclude,  that  "  the  said  P.  B.  Barry, 
with  the  consent  of  the  defendants,  did  enter  into,  give,  and 
deliver  the  said  agreement  in  writing,  and  did  cease  to 
prosecute  his  said  suit,  and  did  deliver  to  plaintiff  the 
peaceable  possession  of  the  said  dwelling-house,  &c,  for 

(a)  Cro.  Jac.  202. 
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and  in  full  satisfaction  and  discharge  of  the  said  several         1840. 
trespasses  in  the  said  declaration  mentioned ;  which  said     f^^*m/ 

.  .  .  .  .  TlIURMAN 

agreement  in  writing,  and  cessation  of  the  prosecuting  of  v. 

the  said  suit,  and  the  said  delivery  of  the  said  dwelling-  in^I^^er 
house  &c,  he,  the  said  plaintiff,  then  accepted  and  received 
of  and  from  the  said  P.  B.  Barry,  in  full  satisfaction  and 
discharge  &c,"  No  question  was  made  upon  this  plea ; 
but  the  replication  traversed  conjunctively,  and  in  terms, 
all  the  particulars  above  stated,  and  to  this  several  ob- 
jections are  made  on  special  demurrer. 

The  only  one  which  we  shall  consider  was,  that  the  de- 
fendants having  alleged  an  accord  and  satisfaction  between 
the  plaintiff  and  P. B.Barry, entered  into  on  the  part  of  the 
latter,  with  their  consent,  the  plaintiff  in  his  replication  had 
traversed  not  merely  the  accord  and  satisfaction,  but  the 
consent  of  the  defendants,  which,  it  was  urged,  was  imma- 
terial. No  authority  was  cited  on  this  point,  nor  have  we 
found  any  directly  in  point.  In  Edgcotnbe  v.  Rodd  and 
others  (a),  to  trespass  for  an  assault  and  false  imprison- 
ment, the  defendants,  who  were  magistrates,  pleaded  that 
the  trespasses  were  committed  by  their  warrant,  on  an  in- 
formation by  one  C.  M.  of  a  misdemeanor  alleged  to  have 
been  committed  by  plaintiff  against  1  W.  &  ilf.  c.  18,  s.  18, 
the  Toleration  Act,  whereupon  the  plaintiff  was  committed 
by  them,  for  want  of  sureties,  until  the  next  quarter  sessions; 
and  that  afterwards,  aud  before  the  sessions,  it  was  agreed 
between  the  plaintiff  and  C.  Af.9  with  the  consent  of  the 
defendants,  that  C.  ilf.  should  not  further  prosecute  the 
plaintiff  for  his  alleged  offence,  and  should  consent  to  his 
discharge  at  the  sessions.  The  plea  then  alleged  perform- 
ance of  this  agreement  at  the  sessions,  and  that  the  plaintiff 
then  and  there  accepted  C.  ilf.'s  not  further  prosecuting  him 
and  his  consent  to  the  discharge  accordingly,  in  full  satis- 
faction and  discharge  of  the  trespasses.  This  plea  was  held 
bad,  principally,  indeed,  on  the  ground  that  the  agreement, 
as  between  the  plaintiff  and  C.  M.  was  either  illegal,  if  C.  M. 
were  guilty,  or  void  for  want  of  consideration,  if  he  were 
(a)  5  East,  394. 
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1840.        innocent,  but  also  on  the  ground  that  the  satisfaction,  if 
y^"^^      any,  proceeded  from  a  stranger.   Lawrence  J.  asked  what  act 
v%  the  magistrates  had  done,  which  was  to  be  taken  as  a  satis- 

Wildb  faction  to  the  plaintiff  for  the  injury  received,  for  their  consent 
that  (J.  M.  should  not  prosecute  was  a  mere  nullity.  And 
when  it  was  urged  that  the  satisfaction  need  not  proceed 
from  the  party  himself,  but  that  it  was  enough  if  the  party 
injured  accept  anything  in  satisfaction  of  the  trespass  from 
a  stranger;  he  cited  Grymes  v.  Blojield{a),  where,  to  debt 
on  bond  for  20/.,  plea  of  a  surrender  of  a  copyhold  to  the 
use  of  the  plaintiff  by  a  stranger,  in  satisfaction  of  the  20/., 
with  acceptance  by  the  plaintiff,  was  held  no  good  plea* 
And  that  report  is  certainly  as  he  cited  it,  and  the  case  is 
found  in  Com.  Dig.  Accord,  (A  2.  5.),  to  the  same  effect, 
but  Mr.  East  in  a  note  observes  truly,  that  in  Rolled 
Abridg.  of  the  same  case,  tit.  Condition,  (F),  p.  471,  the 
judgment  is  stated  exactly  the  other  way  to  have  passed  for 
the  defendant,  and  that  the  plea  was  good.  This  circum- 
stance, and  some  other  inaccuracies,  which  are  manifest  in 
Croke's  Report,  certainly  detract  from  the  authority  of  the 
case  in  East  as  to  this  point,  which  depends  on  the  report 
in  question.  But,  independently  of  this,  that  case  and  the 
present  are  clearly  distinguishable,  for  the  plea  alleging 
here  "  that  the  trespass  was  committed  by  the  defendants 
under  the  command  and  as  the  servants  of  P.  B.  B.9  and 
that  the  locus  in  quo  &c.  had  by  them  been  delivered  up  to 
him,  he  claiming  to  be  lawfully  entitled  to  the  possession, 
and  having  then  entered  and  become  possessed  of  it,"  it  is 
impossible  to  consider  him  as  a  stranger  to  the  trespasses 
in  the  sense  in  which  C.  M.  was  rightly  so  considered  in 
the  case  in  East.  There  the  magistrates  received,  indeed, 
their  information  from  C.  M.t  but  they  acted  upon  that 
independently  and  judicially  in  imprisoning  the  plaintiff, 
and  to  that  act  C.  M.  was  an  entire  stranger,  whereas  in 
the  principal  case  P.  B.  Barry  is  the  author  of  the  act, 
ami  it  is  done  for  his  benefit.  Has  be  not,  then,  sufficient 
connection  with  the  transaction  to  make  a  satisfaction  for 
(a)  Cro.  Eliz.  541. 
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it,  which  shall  enure  to  the  benefit  of  all  the  defendants  ? 
Although  not  sued  in  this  action,  he  must  be  taken  upon 
these  pleadings  to  have  been  a  co-trespasser.     Now  it  was 
held  in  Hillman  v.  Uncles  (a),  that  an  accord  and  satisfac- 
tion between  the  plaintiff  in  trespass  and  one  of  two  tres- 
passers not  sued,  may  be  pleaded  in  bar  by  the  other, 
although  the  satisfaction  were   by  the  plaintiff's  request 
made  to  a  third  person.     But  if  P.  B.  Barry  were  able  to 
make  this  accord  and  sasisfaction  for  the  trespass  generally, 
is  it  a  necessary  preliminary  that  the  defendants  should  have 
given  their  consent?     Now  we  do  not  go  so  far  as  to  say 
that,  under  some  circumstances,  this  consent  might  not  be 
necessary;  for  a  case  might  be  supposed  in  which  a  party 
sued  in  trespass  might  have,  or  think  he  had,  cross  rights 
of  action  against  the  plaintiff,  which  might  be  compromised 
by  an  accord  made  by  his  co-trespasser  behind  his  back. 
No  such  supposition  however  can  be  made  here,  where  the 
defendants  admit  by  their  plea  an  unjustifiable  act  done, 
and  themselves  adopt  the  satisfaction  made  by  P.  B.  Barry, 
In  this  case,  therefore,  the  accord  and  satisfaction  will  ope- 
rate according  to  their  true  principle,  which  is  the  consent 
of  the  plaintiff.    He  has  chosen  to  accept  from  one  of  the 
trespassers  a  compensation  for  the  whole  trespass,  and  in 
discharge  of  all  parties,  and  whether  this  was  rendered  with 
or  without  the  consent  of  some  of  them,  he  is  equally  barred 
as  against  all. 

We  are  of  opinion  therefore  that  the  defendants  in 
alleging  their  consent  made  an  immaterial  averment.  Moore 
v.  Boulcott  (6),  however,  is  an  authority  with  which  we 
agree,  that  this  does  not  exonerate  the  plaintiff  from  the 
uecessity  of  taking  a  material  issue.  There  the  action  was 
for  an  attorney's  bill,  the  plea  that  it  was  brought  for  fees 
at  law  and  in  equity,  and  no  bill  delivered ;  the  replication 
traversed  that  it  was  brought  for  fees  at  law  and  in  equity; 
and  this  was  held  ill,  for  the  defence  would  have  been  good 
if  the  action  were  brought  for  either,  and,  although  die  plea 
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Wilde 
aud  another. 


(a)  Skinn.391. 


(6)  1  Bing.  N.  C.  323. 
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bad  unnecessarily  alleged  both,  the  replication  was  bound 
to  take  an  issue  which,  if  sustained,  would  shew  that  the 
plaintiff  bad  a  good  cause  of  action. 

Upon  the  ground  therefore  that  the  plaintiff  here  has 
taken  an  immaterial  issue,  we  think  the  judgment  must  be 
for  the  defendants. 

Judgment  for  the  defendants. 


ty'lcM. 


Where  judg- 
ment has  been 
recovered 
against  the 
public  officer 
of  a  banking 
company,  and 
it  is  thereupon 
sought  to  issue 
execution 
against  any 
members  of 
the  company, 
under  7  Geo.  4, 
c.  46,  they 
must  be  made 
parties  to  the 
record  by  scire 
facias;  a 
suggestion  on 
the  judgroeut 
roll  that  they 
are  members 
is  not  suffi- 
cient. 


Bosanquet  v.  Ransford,  Public  Officer  of  the 

Leamington  Bank. 

Paulet  9.  Nuttall  and  another,  Public  Officers  of  the 

Imperial  Bank  of  England. 

IN  the  former  of  these  cases,  a  rule  had  been  obtained  for 
the  defendant  to  shew  cause  why  a  suggestion  should  not 
be  entered  on  the  judgment  roll,  after  judgment  against  the 
defendant,  of  the  fact  of  several  persons,  named  in  the  rule, 
being  members  of  the  Leamington  Bank,  upon  notice  to 
be  given  to  the  said  persons.  The  affidavit  upon  which 
the  rule  was  obtained  stated  that  judgment  had  been  signed 
against  the  defendant,  and  that  the  said  several  persons 
were,  at  the  time  of  signing  judgment,  and  still  continued 
to  be,  members  of  the  bank. 

In  the  latter  case,  the  rule  proceeded  further  to  call  upon 
the  defendant  to  shew  cause,  upon  notice  to  be  given  to  the 
several  persons  mentioned  in  the  rule,  why  also  execution 
should  not  issue  against  them.  The  affidavit,  on  which 
this  rule  was  obtained,  stated  that  about  six  months  pre- 
viously to  the  rule,  the  said  persons  had  been  returned  as 
members  to  the  Stamp  Office,  and  that  no  return  had  been 
made  since. 


Chilton  and  Hayes  shewed  cause  against  the  former  rule, 
and  Cresswell  and  Crompton  for  some  of  the  persons  named 
in  the  second  rule,  and  Sir  W.  W.  Follett  and  James  for 
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others  (a).  The  question  is,  whether  the  proper  mode  of 
making  a  judgment  against  the  public  officer  of  a  banking 
company,  under  7  Geo.  4,  c.  46(6),  available  against  the 
members  of  the  co-partnership,  is  by  suggestion  on  the 
judgment  roll.  When  the  object  is  simply  to  introduce  new 
facts,  to  affect  a  person  who  is  already  party  to  the  record, 
a  suggestion  on  the  roll  of  such  facts  is  the  proper  course ; 
but  where  new  parties  to  the  record  are  to  be  introduced, 
as  here,  scire  facias  is  necessary;  Penoyer  v.  Brace  (c), 
Proctor  v.  Johnson  (d).  The  statute  allows  the  public  offi- 
cer to  be  sued,  and  if  he  is  to  be  taken  as  the  firm,  no  sug- 
gestion could  be  necessary,  but  execution  might  issue  at 
once.     But  the  partners  of  the  company  against  whom  ex- 
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BoSANQUET 

V. 

Raksford 

and 

Paulet 

v. 

NUTTALL 

and  another. 


(«)  Michaelmas  term  last  (Nov. 
25),  before  Lord  Denman  C.  J., 
Patleson,  Williams  and  Coleridge 
Js. 

(b)  Sect.  12  enacts,  "  That  every 
judgment  recovered  against  any 
public  officer  of  any  snch  co-part- 
nership, shall  have  the  like  effect 
and  operation  upon  and  against 
the  property  of  such  co-partner- 
ship, and  upon  and  against  the 
property  of  every  member  thereof 
as  aforesaid,  as  if  such  judgment 
or  judgments  had  been  obtained  or 
recovered  against  such  co-partner- 
ship."' 

Sect.  13  enacts,  "  That  execu- 
tion upon  any  such  judgment  may 
be  issued  against  any  member  or 
members  for  the  time  being  of 
any  such  corporation  or  co-part- 
nership, and  that  in  case  any  such 
execution  against  any  member  or 
members  for  the  time  being  of  any 
such  corporation  or  co-partnership, 
shall  be  ineffectual  for  obtaining 
payment  &c,  it  shall  be  lawful  for 
the  party  or  parties  so  having  ob- 
tained judgment  against  such  pub- 


lic officer  for  the  time  being,  to 
issue  execution  against  any  person 
or  persons  who  was  or  were  a 
member  or  members  of  such  cor- 
poration or  co-partnership  at  the 
time  when  the  contract  or  con- 
tracts, &c.  in  which  such  judgment 
may  have  been  obtained,  was  or 
were  entered  into,  or  became  a 
member  at  any  time  before  such 
contracts  &c.  were  executed,  or 
was  a  member  at  the  time  of  the 
judgment  obtained:  Provided  al- 
ways, that  no  such  execution  as 
last  mentioned  shall  be  issued 
without  leave  first  granted,  on  mo- 
tion in  open  Court,  by  the  Courts 
in  which  such  judgment  shall  have 
been  obtained,  and  when  motion 
shall  be  made  on  notice  to  the  per- 
son or  persons  sought  to  be  charged, 
nor  after  the  expiration  of  three 
years  next  after  any  such  person 
or  persons  shall  have  ceased  to  be 
a  member  or  members  of  such  cor- 
poration or  co-partnership." 

(c)  1  Ld.  Raym.  944. 

(d)  1  Ld.  Raym.  669. 
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ecution  may  issue  under  the  statute,  are  certainly  not  parties 
to  the  record,  for  such  execution  may  issue  against  those 
who  become  partners  after  the  commencement  of  the  action, 
and  tbey  cannot  even  virtually  be  parties*  [Patteson  J. 
The  13th  section  says  that  execution  may  issue  against 
members  for  the  time  being ;  and  then,  by  the  proviso, 
and  another,  motion  is  to  be  made  in  open  Court,  when  it  is  desired  to 
have  execution  against  other  persons  in  the  event  of  it 
proving  ineffectual  against  such  members  for  the  time 
being.]  It  is  difficult  to  understand  whether  the  words 
"  time  being'1  mean  time  of  execution,  time  of  judgment, 
or  time  of  making  the  contract.  [Patteson  J.  If  they  mean 
time  of  execution,  then  the  statute  would  allow  execution 
to  issue  without  motion  against  the  person  who  has  become 
a  member  between  judgment  and  execution,  aud  yet  exe- 
cution could  not  issue,  without  motion,  against  a  person 
who  was  a  party  to  the  very  contract  sued  upon,  and  who 
continues  a  member  wheu  judgment  is  signed,  if  he  should 
cease  to  be  a  member  before  execution.  If  it  is  meant 
that  execution  may  issue  upon  motion,  even  against  those 
who  are  not  then  members,  k  fortiori  it  may  issue,  upon 
motion,  against  those  who  are  then  members.]  It  could 
not  be  meant,  by  requiring  motion  in  Court,  that  the  mo- 
tion should  be  sufficient  of  itself,  in  which  case  a  party 
would  have  no  opportunity  to  traverse  or  demur ;  for  sug- 
gestion on  the  roll,  at  all  events,  will  be  admitted  also  to  be 
requisite,  according  to  Bartlett  v.  Pentland  (a).  The  sta- 
tute, therefore,  in  requiring  motion  in  Court  before  execu- 
tion, must  be  taken  to  leave  the  question  open,  whether 
suggestion  or  scire  facias  is  the  proper  course,  and  may 
well  mean  that,  against  those  who  continue  members,  scire 
facias  may  issue  as  a  matter  of  right,  but  that  against  those 
who  have  ceased  to  be  members  scire  facias  shall  not  issue 
without  leave.  Judgment  against  the  public  officer  is  to 
have  "  the  like  effect"  as  if  obtained  against  the  property 
of  the  co-partnership,  it  cannot  therefore  be  put  as  actually 

(a)  1  B.  &  Ad.  704. 


BOSANQUET 
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obtained  against  the   co-partnership  represented   by  the         1840. 
public  officer,  and  persons  against  whom  it  is  sought  to 
issue  execution  have  a  right  to  traverse  that  they  are  part-  v7 

oers,  for  the  6th  section  does  not  make  the  register  conclu-     Ra**112>RD 
sive  against  them,  or  to  demur.     It  may  be  said  that  this       Pallet 
right  would  be  exercised  by  them,  if  a  suggestion  were      Nuttall 
eutered  on  the  roil.     But  there  is  no  known  practice  ac-    and  another. 
cording  to  which  the  proceedings  could  be  conducted,  and 
a  new  code  of  practice  would  become  uecessary,  whereas 
if  a  scire  facias  is  resorted  to,  the  practice  is  well  known. 
Bartlettv.  Pentland(a)  cannot  be  taken  as  an  authority 
that  the  proper  course  is  by  suggestion;  that  case  decided 
nothing  more  than  that  the  wrong  course  had  been  there 
taken,  viz.  that,  where  judgment  has  been  had  against  a 
nominal  party,  it  does  not  of  itself  warrant  the  issuing  ex- 
ecution against  a  member  of  the  company.     The  latter  rule, 
which  is  for  issuing  execution,  as  well  as  for  entering  a  sug- 

Sir  J.  Campbell  A.  G.  and  Shee  in  support  of  the  rule  in 
the  former  case,  and  Wightman  in  the  latter  case.  It  is  not 
sought  to  put  new  parties  on  the  record,  but  to  shew  who 
the  real  parties  now  are.  By  7  Geo.  4,  c.  46,  ss.  4,  5,  and 
6,  the  names  of  members  are  to  be  returned  to  the  Stamp 
Office,  and  a  copy  of  that  return  is  to  be  conclusive  evidence 
that  they  are  members.  It  is  right  that  the  company  should 
give  some  equivalent  to  the  public  for  the  privilege  of  suing 
by  clerk.  [Coleridge  J.  Suppose  a  stranger  is  returned  as 
a  member,  it  cannot  be  meant  that  the  return  is  to  conclude 
,  him.]  If  the  return  is  not  conclusive,  the  suggestion  may 
be  traversed.  If  scire  facias  is  necessary,  it  will  inflict 
great  hardship  on  the  public;  a  separate  scire  facias  must 
be  sued  out  against  each  person;  he  may  plead  any  number 
of  pleas,  and  the  benefit  which  the  statute  was  intended  to 
confer  on  the  public  will  be  entirely  defeated.    Bartlett 

(a)  1  B.  &  Ad.  704. 
VOL.  HI.  X 
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1840*        v.  Pentland(a)  is  an  express  authority  in  favour  of  this 

f^w  application.    If  the  second  rule  goes  too  far  in  asking  for 

o.  execution,  it  may  be  discharged  or  suspended  pro  tanto. 

Hansford 

and 
Pauley  Cur.  adv.  vult. 

v. 

NUTTALL 

sod  another.  Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court,  and  after  stating  the  case  proceeded  thus: — The 
case  of  JBartlett  v.  Pentland(a)  has  decided  that,  where  an 
act  of  parliament  authorizes  the  making  of  an  officer  of  a 
co-partnership  the  nominal  defendant,  but  gives  power  to 
the  plaintiff  to  take  out  execution  against  the  co-partners 
as  being  the  real  defendant,  it  is  necessary  to  obtain  the 
authority  of  the  Court  in  some  way  before  such  execution 
can  be  had.  The  question  is  as  to  the  mode  of  obtaining 
that  authority,  whether  by  suggestion  or  by  scire  facias,  and 
it  depends  on  this  point — whether  new  parties  are  to  be 
introduced  upon  the  record.  The  uniform  course,  if  new 
parties  are  introduced,  is  by  scire  facias.  Suggestion  is 
applicable  only  to  collateral  facts  affecting  the  same  parties, 
as,  for  example,  change  of  name,  allowance  or  disallowance 
of  costs  under  acts  of  parliament,  and  similar  matters. 
Now,  in  the  present  case,  assuming  that  the  nominal  de- 
fendant is,  by  the  operation  of  the  act,  under  which  he  is 
made  defendant,  to  be  considered  as  the  co» partnership, 
and  that  they  are  the  real  defendants,  still  it  is  left  uncertain 
what  individuals  constitute  that  co-partnership,  and  the 
introduction  of  any  person  by  name  as  a  co-partner  is  in 
effect  the  introduction  of  a  new  person  on  the  record.  We 
think,  therefore,  that  the  proper  mode  of  proceeding  by 
analogy  to  all  former  cases  is  by  scire  facias,  and  that  this 
rule  for  entering  a  suggestion  must  be  discharged.  There- 
fore we  admit  the  authority  of  Bartlett  v.  Pent  land  (a)  as 
to  the  principle,  which  is,  that  parties  are  not  to  be  charged 
without  an  opportunity  of  contesting  their  liability,  but 

(a)  1  B.  &  Ad.  704. 
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differ  as  to  the  mode  of  proceeding  by  suggestion,  which 

was  not  indeed  the  matter  there  in  dispute.  „ 

r  Bosakquet 

v. 
Rules  discharged  (t).        RA^Fd°RD 

Paulst 
(*)  This  case  has  been  acted  on  by  the  Court  of  Exchequer  in  Cross      _.    v' 
v.  Lam,  6  M.  &  W.  817.  Rnd  another. 


Dos,  on  the  several  Demises  of  Tremewen  and  others,  januaryisik 

V.  PehMEWAN.  Under  the  fol- 

.  lowing  devise, 

A  VERDICT  in  this  case,  at  the  Cornwall  Summer  as-  "  I  give  and 

sizes,  1836,  was  found  for  the  plaintiff,  subject  to  the  opi-  my  8}8ler  ^ 

nion  of  this  Court,  on  a  case  which  set  out  the  will  of  T.  mJ  est»t«  or 

Tremewen,  dated  February,   1765,  by  which   he   devised  during  her  na- 

(inter  alia)  as  follows  :—  [™]  ,ifc>    . 

'  twelve  months 

*•  I  give  and  bequeath  unto  my  sister  Philadelphia,  all  my  estate  or  after  my  de- 
estates  in  &c,  during  her  natural  life,  twelve  months  after  my  decease,  cease,  and 
And,  after  her  decease,  then  to  her  son  Janet, and  his  heirs  male  living  to  after  ner  de- 
attain*  the  age  of  twenty-one  years,  lawfully  begotten,  and  in  case  of  no      ***,  °    cr  . 
inch  heirs  male  lawfully  begotten,  then  to  such  issue  and  issues  female  Djs  nejr  m'a|e 
and  females,  the  sum  of  900/.  lawful  money,  to  be  divided  between  living  to  at- 
torn, share  and  share  alike.    And  in  case  no  such  male  or  female  living,  tain  the  age  of 

tben  the  said  200/.  to  the  children  of  my  sister  Philadelphia,  and  the  ?*  year9»  and 
...  r  .        -j  *  r       .    •  •  c        -j    mease  of  no 

inheritance  of  the  said  estate,  for  want  of  such  issue  male  as  aforesaid,  S(jcn  nejr  maj_ 

to  redound  to  my  male  heir,  with  paying  the  said  200/.  as  aforesaid,  lawfully  he- 

fcc.  &c."  gotten,  then  to 

rrn  3'  •  1   r         1        1  4.     1  1    •      -i*    8UCn  "sue  ftn<l 

ibe  verdict  to  be  entered  for  the  lessors  of  the  plaintiff,  jSftae9  female 
if  the  Court  should  be  of  opinion  that  James  took  a  life  ^J/^**' 
estate  only;  for  the  defendant,  if  the  Court  should  be  of  and  share 
opinion  that  James  took  an  estate  tail.  c«  no*sud? 

male  or  female 

Cresswell  for  the  lessors  of  the  plaintiff.(tf)  cited  Archer's  living,  then 

case  (ft),  Whitelockv.Heddon(c),  and  1  Preston  on  Estates,  |hecW?dren  of 
376.  my  sister;  and 

the  inherit- 
(a)  In  Easter  Term,  (April  26)  (6)  1  Rep.  6  b.  ance  of  the 

before  Lord  Denman  C.  J.,  Little-  (c)  1  B.  &  P.  243.  said  estate, for 

dale,  Pattesan,  and  Coleridge  Js.  want  of  such 

issue  male  as 
aforesaid,  to  redound  to  my  heir  male  with  paying  the  200/."  James  takes  an  estate  tail. 

XS 
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1840.  Erie  contra,  cited  Jesson  v.  Wright  (a),  Doe  v.  GaUmi(b)t 

Do  Co.  Litt.  27,   Bawsy  v.  Lowdall  (c),  Richards  v.  Bergaven- 

v.  »y(d),  White  v.  Collins (e),   Dubberv.  Trollope(f)  Doev. 

Ooff(g),    as  overruled  by  Jesson  v.  Wright  (a),  Curshnm 

v.  Newland  (A),   Doe  v.  S/m'M  (i),    Xing  v.  Melling  (*). 

[Patteson  J.  cited  Goodright v.  Herring (/)]>    Robinson*. 

Robinson  (m),  Mellish  v.  Mellish  (n). 

Cresswel/,  in  reply,  cited  Goodtitle  v.  Herring  (o),  fitrr- 
cArtf  v.  Durdant(p),  James  v.  Richardson  (  q),  Fearnt'% 
C.  R.  3S. 

Cur.  adv.  twft. 

Lord  Denman  C.  J.,  now  delivered  the  judgment  of 
the  Court : — The  question  in  this  case  turns  upon  the 
estate  which  Jflroes  Permewan  takes  under  the  following 
devise,  which  it  is  material  to  state  in  its  very  terms.  On 
the  one  hand  it  is  affirmed  that  he  took  only  an  estate  for 
life,  on  the  other  an  estate  in  tail.  [His  lordship  then  read 
the  devise  in  the  terms  above  mentioned].  These  words, 
taken  altogether,  and  construed  with  reference  to  intention, 
according  to  the  rules  established  by  numerous  decisions, 
seem  to  us  to  import  clearly  an  intention  in  the  testator 
to  give  James  some  interest  beyond  that  of  an  estate  for 
life.  There  is  a  devise  to  him  and  his  heir  of  a  certain 
description,  and  "  the  inheritance"  is  not  to  go  over  unless 
in  default  of  such  heir.  With  this  guide  to  the  general 
intention,  it  is  the  duty  of  the  Court  to  effectuate  it,  if  the 
words  be  sufficient,  and  the  intention  be  such  as  the  law 
permits. 

(a)  2  Bligh,  1—56.  (»')  7  T.  R.  531. 

(6)  3A.&E.340;4N.&M.893.  (k)  1  Vent.  214  and  225. 

(c)  Style,  249.  (t)  4  Doug.  298. 

(d)  2  Vera.  324.  (m)  1  Burr.  38. 

(e)  1  Com.  289.  (n)  3D.&R,  804. 
(/)  Ambler,  453.  (o)  1  East,  264. 
(g)  11  East,  668.  (p)  2  Vent.  311. 
(A)  4M.&W.  101.  (?)  2  Lev.  232. 
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It  is  conceded  that  there  would  be  no  difficulty  in  holding        ma 

this  to  be  an  estate  tail,  but  for  the  words  "  living  to  attain       *~**^ 

.  Doe 

the  age  of  twenty-one ;"  a  devise  to  a  man  and  his  heir  „. 

male  would  be  clearly  equivalent  to  a  devise  to  hiui  and    ?****"**• 
the  heirs  male  of  his  body ;  heir  being  nomen  collectivum, 
and  the  words  "  of  his  body"  having  been  frequently  sop* 
plied.     On  the  other  hand  we  feel  the  difficulty,  with  thotfe 
words,  of  coming  to  that  conclusion,  if  they  are  to  be  un- 
derstood as  part  of  the  descriptio  persons,  and  in  the  nature 
of  a  condition  precedent*  so  that  the  quantity  of  the  estate 
is  to  remain  undetermined  till  the  existence  of  an  heir  male 
for  twenty-one  years.     We  think,  however,  that  in  advance- 
ment of  the  testator's  intention,  it  is  not  neessary  so  to  un- 
derstand them.     If  the  testator  had  devised  to  James  and 
bis  beir9  male,  and  for  default  of  such  issue  attaining  to  the 
age  of  twenty-one  then  over,  a  good  estate  tail  would  have 
vested  at  once ;  the  dying  before  twenty-one  of  the  issue 
would  have  been  a  condition  subsequent,  and  the  remain- 
der would  have  been  barrable.     The  cases  of  Stocker  v. 
Edwards  (a),    Manfield  v.   Dugard(b),   and   Bromfield  v. 
Crowder  (c),  though  on  a  different  point,  seem  to  furnish 
the  principle  on  which  we  might  come  to  that  conclusion. 
Now  a  very  slight  transposition  of  the  words  in  question 
would  make  the  will  what  we  have  supposed  ;  and  we  think 
such  a  transposition  may  properly  be  made,  in  order  to 
effectuate  the  testator's  intention.     The  devise  will  then 
run  thus  "  to  her  son  James  and  his  heirs  male,  and  in  case 
of  no  such  heir  male  lawfully  begotten,  living  to  attain 
the  age  of  twenty-one,"  then  the  provision  as  to  200/.  to 
the  issue  female,  and  "  the  inheritance  of  the  estate  for 
want  of  such  issue  male  as  aforesaid  to  redound,  &c."  Our 
judgment  therefore  will  be  for  the  defendant. 

Judgment  for  the  defendant. 

(a)  9  Show.  398.  (c)  1  N.  R.  313. 

(6)  1  Eq.  Ca.  Abr.  194,  pi.  4. 
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Wednaday,  Dubois  «?.  Keats. 

January  lbth. 

A  declaration    v^ASE  for  a  malicious  prosecution.   The  declaration  stated 

[nd^tn.npandy  tbat  the  defendant  falsely,  wilfully,  maliciously  and  without 

procuring  the    any  reasonable  or  probable  cause,  had  indicted  and  caused 

indicted,  U       *nd  procured  the  plaintiff  to  be  indicted  for  a  larceny  of  the 

sustained,  al-    defendant's  goods. 

though  it  ap-  ° 

pear  that  the         .Plea:  not  guuty,  and  issue  thereon. 

fer^the  £T  °tt  the  *"*'  of  lho  Cttie  ******  C*teHd&  J*  ■*  the  London 
dictment  un-  sittings  after  Michaelmas  term,  1839,  it  appeared  that  the 
2y&a&ust  defariant  had  charged  the  plaintiff  with  eteafag  his  (the 
he  was  bound  defendant's)  goods,  and  had  taken  out  a  warrant  for  hie 
if  it  appear  '   Apprehension,  under  which  he  was  brought  before  a  magi** 

that  he  was      trate.  The  defendant  was  made  to  enter  into  a  recogmsanoe 

himself  the  ,       „  .    ^,  .     .     •    ^  . 

cause  of  his      to  prosecute  at  the  Central  Criminal  Court,  where  the 

c^enrgb°oriUr-d  PIaintiff  was  tried  and  acquitted.     Evidence  was  given  that 
nalty  making     before  the  trial  at  the  Criminal  Court,  the  defendant  had 
chTrg^before    cxPreBSed  his  regret  that  he  had  ever  made  the  charge^  and 
the  magistrate,  his  disinclination  to   prosecute  it  any  further.     For  Che 
defendant  it  was  contended,  on  this  state  of  facts,  that  the 
plaintiff  must  be  nonsuited,  as  the  declaration  complained 
of  nothing  but  the  malicious  indictment,  and  the  defendant, 
having  been  bound  over  to  prosecute,  was  not  a  free  agent 
*n  preferring  the  indictment.     His  lordship  refused  to  non- 
suit, and  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
if  they  were  of  opinion  that  the  defendant,  by  maliciously 
and  without  probable  cause  making  the  original  charge,  had 
been  the  first  cause  of  the  subsequent  proceedings. 

Kelly  now  moved  for  a  new  trial,  on  the  ground  of  mis* 
direction.  The  offence  proved  against  the  defendant  was 
not  contained  in  the  declaration.  The  declaration  should 
have  complained  that  the  defendant  made  the  charge  before 
the  magistrate  or  that  he  induced  the  magistrate  to  bind 
him  over  without  probable  cause.  The  question  in  the 
present  case  for  the  jury  should  have  been,  whether  the  de- 
fendant preferred  the  indictment  by  reason  of  and  under 


Dubois 
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the  force  of  his  recognizance,  or  maliciously,  and  without  1840. 
probable  cause,  independently  of  his  recognizance.  Sup- 
pose the  prosecutor  repented  the  moment  after  he  was  bound  JT 
over,  what  was  he  to  do?  He  had  a  public  duty  cast  upon  KbaT8« 
him  by  his  recognizance,  which  he  could  not  be  expected 
to  forfeit.  No  injustice  would  result  from  requiring  that 
ibis  declaration  should  have  been  framed  io  the  form  sug- 
gested, for  the  plaintiff,  in  such  a  form  of  the  declaration, 
could  recover  for  all  the  consequent  damage  done  by  the 
ulterior  proceedings.  [Lord  Denman  C.J.  The  defendant 
had  no  right  to  prosecute  a  man,  whom  he  knew  to  be 
innocent,  merely  because  he  would  have  exposed  himself 
to  a  penalty  by  not  prosecuting.]  Although  a  person  under 
sncb  circumstances  must  not  reiterate  before  the  jury  any 
falsehood,  yet  he  is  compelled  by  law  to  lay  the  case  before 
them. 

Lord  Denman  C.  J. — I  have  no  doubt  that  the  plaintiff 
was  entitled  to  recover  under  this  declaration.  Although 
the  defendant  was  compelled  to  enter  into  his  recognizance 
to  prefer  the  indictment,  yet,  if  he  was  bound  over  to  indict  in 
consequence  of  bis  own  malicious  charge  originally,  he  can- 
not  justify  the  indictment  antfsaj  that  it  was  not  malicious. 

Littledale  J. — Cases  may  be  supposed  where  the  cir- 
cumstance of  the  prosecutor  having  been  bound  over  to 
prosecute  would  furnish  a  complete  answer  to  a  charge 
against  him  for  maliciously  preferring  an  indictment;  as 
where  a  third  person  states  that  he  has  seen  a  larceny  com- 
mitted, and  the  owner  of  the  goods  supposed  to  be  stolen 
is  thereupon  called  upon  by  a  magistrate  to  prosecute.  In 
such  a  case  there  would  be  no  ground  for  imputing  malice 
to  the  prosecutor,  but  here  he  is  himself  the  prime  mover 
and  instigator. 

Coleridge  J.  (a)  concurred. 

Rule  refused. 

(a)  WUliami  J.  was  at  Monmouth,  on  a  special  commission. 
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Holdsworth  v.  The  Mayor,  Aldermen  and  Burgesses 

Friday,  Qf  CLIFTON  DaBTMOUTH  HARDNESS. 

January  24M. 

A  bond  given  DEB T  on  bond  for  2488/.  The  bond  appeared,  on  oyer, 
in  1833  by  a  ...  .    .,.«.  ,   .  * 

corporation  to  to  have  been  given  by  the  mayor,  bailiffs  and  burgesses,  of 

one  of  its         Clifton  Dartmouth  Hardness,  under  their  common  seal,  in 

members,  to  ' 

reimburse  him  May,  18S3,  conditioned  for  payment  to  the  plaiatiff  of 

out  the  autbo-  The  pleadings  in  this  case  will  appear  froao  a  special 
corporation,      verdict,  which  was  returned  at  the  trial  of  the  case  in  1838, 

dnCfUndld  in       and  foUnd  as  fo,,OW8  : 

himself  aud  As  to  the  first  issue,  that  the  bond  was  obtained  fairly 

members11"*  anc'  honestly,  anc*  not  by  fr*u<*  or  misrepreeentatioo,  as 
though  unsuc-  alleged  in  the  first  plea. 

against ^quo  ^8  Yo  t'1e  8econa*  w»»e,  that  long  before  and  at  the  time 

warranto  in-  0f  the  making  of  the  bond,  and  from  thence  until  the  pass- 
a  lawful  debt  i"g  of  5  &  6  Will.  4,  c.  76,  the  defendants  were  one  body 
^jriL  5  &?fi  corPorate  an<*  politic,  by  the  name  of4*  The  mayor,  bailiffs 
s.  92.  and  burgesses  of  the  borough  of  Clifton  Dartmouth  Hard- 

ness, in  the  county  of  Devon,"  and  that  since  the  passing 
of  the  said  act  the  defendants  have  been  and  still  are  one 
body  corporate  and  politic,  by  the  name  of  "  The  mayor, 
aldermen  and  burgesses  of  the  borough  of  Clifton  Dart- 
mouth Hardness,"  in  the  said  county,  as  in  tbe  second  plea 
alleged.  That  before  the  passing  of  the  said  act,  and  before 
tbe  filing  of  the  informations  (a)  respectively  in  the  seeoed 
plea  mentioned,  and  before  the  making  of  tbe  bond,  to  wit, 
on  the  1st  day  of  June,  1830,  the  plaintiff  was  a  member 
of  the  corporation,  to  wit,  an  alderman  thereof,  and  that  he 
had  and  exercised  great  influence  in  the  corporation,  and 
in  the  management  of  its  affairs,  and  also  in  the  election  of 

(a)  Quo  warranto  informations,  tiff,  to  try  their  titles  to  certain 

filed  in  Trinity  term,  1830,  against  corporate  offices  in  tbe  borough  of 

the  plaintiff  and  thirteen  others,  Dartmouth, 
relations  and  friends  of  tbe  plain- 
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members  of  parliament  for  the  said  borough.     That  after-         j&iO. 
wards,  and  before  the  passing  of  the  said  act,  and  before      v^v-^/ 
the  making  of  the  bond,  to  wit,  in  Trinity  term,  1830,  the  Va 

several  informations*  in  the  second  plea  mentioned  were  Mayor,  &c.  of 
filed  against  the  persons  named  (being  relations  and  friends  Dartmouth 
of  the  plaintiff),  and  for  the  purpose  in  that. plea  mentioned,  Hakdmms. 
and  that  thereupon. such  proceedings  were  had,  and  such 
judgment  of  ouster  duly  had  and  obtained  upon  the  several 
informations  against  the  said  several  parties,  as  in  the 
second  plea  is  alleged.  That  whilst  the  informations  were 
pending,  the  plaintiff  (then  being  a  member  of  the  corpora- 
tion, to  wit,  an  alderman  thereof),  to  wit,  on  the  21st  day 
of  June,  1830,  without  any  order,  authority  or  direction 
from  the  defendants,  caused  the  several  informations  to  be 
defended,  and  the  supposed  right  and  title  to  the  various 
offices  claimed  and  exercised  by  himself  and  the  several 
other  persons  in  the  second  plea  named*  to  be  supported; 
and  that  in  so  doing  the  plaintiff  then. incurred  and  paid 
before  the  making  of  the  bond  divers  costs,  to  wit,  to  the 
amount  of  the  money  mentioned  in  the  condition  of  the 
bond,  in  and  about  the  defence  of  the  informations.  That 
the  plaintiff  afterwards,  on  the  l6lh  day  of  May,  1833,  and 
before  the  passing  of  the  said,  act,  applied  to  the  persons 
in  the  plea  in  that  behalf  mentioned,  then  being  members 
of  the  corporation*  and  being  the  governing  body  thereof, 
to  pay  him  such  costs;  and  the  said  last  mentioned  per- 
sons, then  being  the  governing  body  of  the  corporation, 
and  having  the  custody  of  and  lawful  power  to  affix  the 
corporate  seal  to  instruments,  did  affix  the  corporation  seal 
to  the  bond,  and  delivered  the  same  to  the  said  plaintiff  hy 
way:  of  reimbursement  of  such  costs,  and  for  no  other  cause 
or . consideration  whatsoever;  aod  that  the  sum  of  1349/. 
8s.  9d.,  mentioned  in  the  condition  of  the  bond,  was  the 
sum  incurred  and  paid  by  the  plaintiff  for  costs  in  defend- 
ing the  informations  as  aforesaid,  and  not  otherwise ;  and 
that  the  common  seal  of  the  corporation  was  affixed  to  the 
bond,  and  that  the  bond  was  delivered  to  the  plaintiff  for 
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1840.        the  cause  aforesaid,  and  not  for  any  debt  or  awn  of  anoney 

v^v"w      doe  or  owing  from  the  defendants  to  the  plaintiff,  nor  was 
Holds  worth 

v.  there  ever  any  valuable  consideration,  or  value,  or  cause  or 

MmctP' &C*  °*  malter»  or  thing  whatsoever,  for  the  sealing  and  delivery  of 
Dartmouth  the  said  writing  to  the  said  plaintiff,  save  as  aforesaid. 
That  there  were  divers  burgesses  of  the  corporation,  at  the 
time  when  the  bond  was  so  sealed,  who  had  no  notice  or 
knowledge  of  the  giving  of  the  bond  for  the  cause  afore* 
said.  That  the  bond  was  sealed  and  delivered  to  the 
plaintiff,  in  manner  aforesaid,  without  any  fraud,  unless  the 
sealing  and  delivery  of  it  for  die  cause  aforesaid  Was  a 
fraud  in  law  upon  the  defendants,  or  inhabitants  of  the  said 
borough,  or  upon  the  members  of  the  corporation  who  did 
not  join  or  concur  in  the  sealing  of  the  bond  in  the  manner 
aforesaid.  But  whether  or  not*  upon  the  whole  matter 
aforesaid,  8cc.  &c. 

As  to  the  third  issue,  that  the  boud  was  executed  and 
delivered  to  the  plaintiff  with  the  authority  of  the  defend- 
ants, and  was  not  executed  and  delivered  to  the  plaintiff 
for  the  cause,  and  in  manner  and  without  authority,  as  in 
the  last  plea  is  alleged. 

Erie,  for  the  plaintiff.  The  corporation  had  the  same 
power  to  bind  itself  that  any  private  person  can  ha\e :  Co. 
Litt.  44  a,  and  300  b;  Com.  Dig.  Franchises,  F  11  and  18, 
It  is  found  that  the  bond  was  executed  by  the  proper  par- 
ties, and  that  it  was  obtained  from  them  without  fraud.  It 
is  a  binding  instrument  therefore,  whether  there  was  con- 
sideration for  it  or  not.  Where  a  corporation  has  misap- 
plied its  funds,  this  Court  cannot  interfere,  but  the  Court 
of  Chancery  must  be  resorted  to;  Rex  v.  Watson  (a);  and 
even  in  such  a  case  Chancery  will  not  interfere,  if  the  cor- 
poration has  duly  executed  the  instrument  charging  its 
funds,  unless  they  are  held  to  charitable  uses ;  Mayor  of 
Colchtster  v.  Lowttn  (b).  If  then  Chancery  will  not  inquire 

(a)  2  T.  R.  109.  (6)  1  Ves.  &  B.  226. 
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into  tbe  ckcnwistenees  under  which  a  corporation  bond  wbb        1840. 
given,  for  the  mere  purpose  of  ascertaining  the  sufficiency   jjolmworih 
of  consideration,  k  fortiori  this  Court  will  not  do  so.  v. 

If  this  bond  was  good  before  the  5  &  6  Will.  4,  c  ?6  ^Jyjj  °f 
(The  Municipal  Corporation  Act),  there  are  no  provisions  Dartmouth 
in  that  act  to  invalidate  it.  The  bond  had  created  a  debt; 
and  the  92nd  section  enacts  that  the  funds  of  tbe  borough 
shall  be  "  subject  to  tbe  payment  of  any  lawful  debt  due 
from  such  corporate  body  to  any  person,  which  shall  have 
been  contracted  before  the  passing  of  this  act."  Tbe  pro- 
viso also,  which  enacts  "  that  nothing  in  this  act  contained 
shall  be  construed  to  render  liable  to  the  paymeut  of  any 
debt,  contracted  before  the  passing  of  this  act  by  any  body 
corporate,  any  part  of  the  real  or  personal  estate  of  the  said 
body  corporate,  which  before  tbe  passing  of  this  act  was 
not  liable  thereto,  or  to  authorize  the  levy  of  any  rate  within 
any  part  of  any  borough,  for  the  purpose  of  paying  aoy 
debt  contracted  before  the  pissing  of  this  act,  which  before 
the  passing  of  this  act  could  not  lawfully  be  levied  therein 
towards  the  payment  of  the  same,"  is  confirmatory  of  this 
bond ;  for  the  corporate  funds  would,  unquestionably,  have 
been  liable  for  its  discharge  if  the  act  had  not  passed.  A 
confirmatory  inference  also  may  be  drawn  from  tbe  97th 
section,  which  enacts  that  it  shall  be  lawful  for  the  council 
first  elected  under  the  act  to  call  in  question  all  contracts, 
made  before  the  6th  June,  1835,  for  the  purchase,  sale  or 
lease  of  any  lands,  and  all  appropriations  of  the  monies, 
goods  and  valuable  securities,  or  any  part  of  the  real  and 
personal  estate,  of  which  the  corporation  was  possessed  on 
or  before  the  said  5th  June.  Even  pensions  and  allow- 
ances granted  before  the  5th  June  are  respected  by  the  68th 
section  In  Attor my -General  v.  Mayor  of  Norwich  (a)  the 
Lord  Chancellor  expressed  an  opinion  that  the  application 
of  the  borough  fund  to  defending  a  quo  warranto  informa- 
tion, filed  against  a  member  of  the  corporation,  might  in 
some  cases  be  very  proper,  even  since  the  passing  of  the 

(a)  2  Mylne  &  C.  406. 
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fund. 

HOLDSWO&TtT 


V. 


Hardness. 


MlSllw  rf       Sir  W%  W'  FM*U>  <**xt^     The  CMe  J*8*  ciUd  tl#,Ilt' 
Dartmouth   entirely  on  the  pleadings,  and  only  shews  that,  if  there  be 

any  possible  circumstances  under  which  an  application  of 
corporation  property  can  be  justifiable,  a  party  wW  ia»* 
peaches  the  application  of  that  property  must,  i»  pleading, 
shew  that  it  was  not  made  under  such  circumstances.  The 
present  corporation  of  Dartmouth!  against  whom  it  'is 
songht  to  enforce  this  bond,  are  a  very  different  corporation 
from  that  by  which  the  bond  was  executed*  The  present 
corporation  do  not  own  any  property  over  which  they  have 
an  absolute  power  of  disposition.  Whatever  properly  they 
have  is  vested  in. them  as  trustees:  Rig.  v.  Liverpool  (a) 
and  Attorney -General  v.  AspinaU(b).  In  the  latter  case 
the  Lord  Chancellor  observes,  "  In  my  opinion  the  99nd 
section  did  not  require  the  aid  of  the  others,  and  particu- 
larly of  the  97th  section ;  but,  taking  them  altogether,  I 
cannot  doubt  that  a  clear  trust  was  created  by  this  act  for 
public,  and  therefore,  in  the  legal  sense  of  the  term,  cfea* 
ritable  purposes,  of  all  the  property  belonging  to  the  corpo- 
ration at  the  time  of  the  passing  of  the  act."  This  bond  is 
not  saved  by  sect.  9&«  It  is  not  itself  "  a  lawful  debt"  in 
the  words  of  that  clause ;  and  it  is  found  that  it  was  not 
given  '*  for  any  debt/'  and  that  there  was  no  valuable  con- 
sideration for  it.  The  68th  section  shews  that  it  was  not 
every  voluntary  contract  that  was  to  be  saved,  for  it  sup- 
ports certain  specified  pensions  only,  and  given  under  par* 
ticular  circumstances.  If  the  present  bond  is  valid,  a  bond, 
given  by  the  corporation  to  one  of  its  own  members  for 
election  purposes  would  be  valid.  Although  an  individual 
cannot  set  up  want  of  consideration  as  a  defence  to  an  ac- 
tion on  bond,  it  does  not  follow  that  a  new  corporation, 
bound  by  act  of  parliament  to  apply  its  funds  to  certain 

(a)  1  P.  &  D.  334.  (6)  2  Mylne  &  C.  613—622. 
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definite  purposes,  cannot  set  up  such  a  defence  in  respect         1840. 
of  a  bond  given  by  tbe  old  corporation.     It  is  doubtful   „ 
whether  the  bond  was  executed  by  tbe  proper  parties.  [Lord  v. 

Dumuin  C.J.  Is  it  not  expressly  found  to  have  been  so  (£mva 
executed  ?]  It  is  found  to  have  been  executed  by  a  select  Dartmouth 
portion  or  the  corporate  body,  but  it  does  not  appear  in 
wfcat  manner  they  derived  the  power  of  binding  the  whole 
corporation.  Where  the  common-conncilmen  of  a  corpo- 
ration are  a  select  body)  tbe  nature  of  their-  constitution 
should*  be  shewn:  WUlcock  on  Corporations,  296,  and 
Butter  J.  in  Rex  v.  Knight  (a).  It  is  not  found  that  tbe 
governing  body  had  power  to  charge  the  property  of  tbe 
corporation,  but  merely  to  affix  its  seal.  The  old  corpora- 
tion might,  undoubtedly,  have  alienated  the  sum  of  money 
which  this  bond  was  given  to  secure.  But,  as  instead  of 
actually  paying  money  they  have  entered  into  a  contract  to 
pay  it,  is  sueb  a  contract  valid  with  reference  to  the  5  &  6 
Will.  4,  c.  76?  If  the  corporation  had  aliened  land  in 
1833,  this  could  not  have  been  questioned  either  under  the 
old  law  or  the  present ;  but  still  a  contract  to  alienate  such 
latfd  would  undoubtedly  be  invalid,  if  it  offended  against 
the  statvte.  By  sect.  92  a  borough  rate  may  be  levied  for 
payment  of  debts.  The  effect  therefore  of  establishing 
this  bond  will  be  to  burden  the  inhabitants  of  the  whole 
borough. 

Erie  replied,  and  cited  Smith  v.  Barrett  (b). 

Lord  Denman  C,  J.  (after  stating  the  case,  and  observ- 
ing that  all  circumstances  of  fraud  were  distinctly  nega- 
tived.)—In  the  first  place  I  have  no  doubt,  without  refer- 
ence to  the  Municipal  Corporation  Act,  that  this  bond  is  a 
valid  instrument.  It  was  given  to  secure  to  tbe  plaintiff  re- 
payment of  the  costs  incurred  by  him  in  defending  himself 
and  other  corporate  officers  against  certain  informations. 

(a)  4T.R.481.  (6)  Sid.  161. 
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1840.         Even  if  the  title  of  the  plaintiff  alone  bad  been  attacked,  the 

Holmwoatr   co^POI^,lt'0,,  might  very  properly  reimburse  him  his  cost* 

«.  under  some  circumstance©,  for  the  rights  of  the  whole  cor- 

a£tirroir  °   potation  might  depend  upon  his  success ;  and  a  bond  to 

Dartmouth    secure  the  future  repayment  of  such  costs,  would  be  given 
for  a  good  consideration  and  a  legitimate  object. 

But  it  is  said  that  the  92nd  section  of  the  Municipal 
Corporation  Act  has  altered  the  case ;  and  that,  as  corpora- 
tion debts  are  not  only  a  charge  on  property  in  its  posses- 
sion, but  a  rate  may  be  levied  to  discharge  them,  it  should 
be  shewn  that  this  bond  was  "a  lawful  debt"  in  the  strictest 
construction.  But  I  think,  notwithstanding,  that  the  ques- 
tion whether  this  is  a  lawful  debt  recurs  in  precisely  the 
same  form  as  before,  and  must  be  answered  in  the  same 
manner.  The  distinction  is  clear  between  an  agreement, 
micb  as  has  been  put  in  argument,  to  alienate  in  futuro,  and 
an  instrument  like  this  bond,  which  is  a  present  acknow- 
ledgment of  an  existing  debt.  It  is  not  necessary  to  go  into 
the  cases  cited  of  Attorney-General  v.Aspinaflfa)  and  Reg. 
v.  Liverpool  (b).  There  is  nothing  in  them  to  relieve  cor- 
porations from  paying  their  debts,  or  to  shew  that  this  bond 
is  not  a  lawful  debt. 

Little  dale  JL— The  argument  has  branched  into  a 
consideration  of  the  question  both  before  and  since  the 
passing  of  the  late  Corporation  Act  Suppose  an  informa- 
tion against  a  corporate  officer  to  be  such  that  the  welfare 
or  the  very  existence  of  the  corporation  at  large  depended 
on  the  issue,  and  that  the  individual  himself  had  not  the 
funds  necessary  for  conducting  his  defence.  In  a  case  like 
this  it  woald  not  only  be  legal,  but  highly  meritofioas,  if 
the  corporation  were  to  come  forward  to  assist  or  reimburse 
him.  Cases  of  a  different  kmd  may  occur,  where  an  in- 
formation involves  nothing  bat  a  personal  squabble ;  but  it 
is  not  to  be  presumed  that  the  informations  against  the 

(a)  9  Mjlne  &  C.  613-622.  (b)  1  P.  &  D.  334. 
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plaintiff  and  his  friends  were  of  this  kind.     Where  a  corpo-        1B40. 
ration  has  been  guilty  of  any  abuse,  or  has  been  practised  __^Ps^'/ 

.  .  TT  .       HoLDSWOKTB 

oo,  a  court  of  equity  may  be  applied  to*     Here  fraud  w  v, 

negatived  altogether.    Even  where  there  has  been  no  fraud,  MaJw» &c- of 
equity  will,  no  doubt,  sometimes  interfere.     But  here  k    Dartmouth 
appears  to  me  that  money  itself,  or  a  bond  to  secure  it,       aromew. 
might  fairly  have  been  given  to  the  plaintiff  before  the  act. 
This  bond  then  having  been  given  to  secure  the  payment  of 
a  sum  which  might  have  been  lawfully  payable  out  of  the 
funds  of  the  corporation,  k  not  the  bond  a  lawful  debt 
within  the  92nd  section  ?     It  may  be  a  very  proper  debt, 
although  contracted  without  pecuniary  or  other  valuable 
consideration,  and  so  constitute  a  lawful  debt  within  the 
meaning  of  the  statute. 

Williams  J. — It  has  been  properly  argued  that  the 
principal  question  is,  whether  this  is  a  "  lawful  debt"  within 
the  meaning  of  the  92nd  section.  The  consideration  for  a 
bond  isr  of  course,  always  to  be  implied ;  so  that  the  bond 
is  a  lawful  debt,  unless  some  peculiar  circumstances  are 
disclosed  to  prevent  the  ordinary  rule  of  law  as  to  consider- 
ation from  attaching.  Fraud  is  negatived.  What  circum- 
stance then  is  there  to  invalidate  this  bond  ?  It  is  found  to 
have  been  executed  by  those  who  bad  "  lawful  power"  to 
execute  it ; .and  it  must  be  taken  that  their  authority  to  ea- 
eeute  was  satisfactorily  proved.  If  so,  what  remains? 
Here  is  a  bond,  implying  consideration,  and  executed  by 
lawful  authority.  How  can  it  be  said  not  to  be  a  lawful 
debt?  It  has  been  urged  that,  if  the  present  funds  of  the 
borough  are  insufficient  to  discharge  this  bond,  there  must 
be  a  rate  for  the  purposerand  so  a  burden  be  cast  upon  the 
inhabitants.  That  is  perfectly  true,  and  would  be  no  less 
true  in  the  case  of  any  other  debt,  however  undeniably  law- 
ful ;  but  it  will  not  be  said  that  we  are  therefore  so  Jo  con- 
strue the  act  that  corporations  are  to  escape  payment  of 
their  just  debts  altogether. 
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1840.  Coleridge  J. — This  is  a  very  clear  case,  and  the  late 

„  v^v^/      act  makes  no  difference     If  it  were  not  for  the  act,  it  is 

HOLDSWORTH  ,      .         .     .  i  •  .  «    .  . 

p.  admitted  that  this  would  be  the  common  case  of  an  action 

Mayor,  &c.  of  on  a  bon(^  which,  as  it  imports  consideration,  would,  in  the 

Dartmouth    absence  of  all  fraud,  constitute  a  lawful  debt     If  then  this 

ardmbss.     wag  a  jawfuj  jgjji  |,efore  the  act,  why  not  now  ?     It  is  said 

that  a  borough  rate  may  be  necessary  if  this  bond  is  en- 
forced. As  my  brother  Williams  has  observed,  we  have 
nothing  to  do  with  any  such  consequences ;  and,  if  we  had, 
there  is  nothing  in  this  case  to  shew  whether  the  borough 
has  assets  or  not. 

Judgment  for  the  plaintiff. 


Dob,  on  the  several  demises  of  Mullarky  and  Wife, 

Wednetday,  Vu   Roe. 

January  15th. 

In  ejectment  a  IN  this  case  Patteson  J.  in  December  last,  had  made  an 
TeVin  "on*        order  on  payment  of  costs,  to  set  aside  the  judgment  which 

terms,  to  de-     had  been  signed  against  the  defendant,  and  to  allow  certain 

fend  as  land-  ,     .      ,        ,      „      ,        *™  « 

lord,  after        persons  to  appear  and  plead  as  landlords.     1  he  order  was 

judgment  has    made  on  an  affidavit  by  the  attorney  for  the  applicants  that 

against  the       he  had  been  instructed  by  them  to  defend,  and,  through 

andUa  wiu  of  *  "advertence,  had  not  instructed  his  agent  to  appear  to  the 

possession  has  action  in  last  Michaelmas  Term ;  that  a  writ  of  possession, 

as  to  all  the  premises,  had  issued,  but  had  not  been  fully 

executed,  and  that  there  was  a  good  defence  to  the  action. 

Wordstoorth  now  moved  to  set  aside  this  order.  The 
learned  judge  had  no  authority  to  set  aside  this  judgment, 
which  had  been  partly  executed.  [Littledale  J.  I  should 
not  have  hesitated  to  make  such  an  order.  Coleridge  J.  It 
is  the  common  practice.  What  distinction  is  there  between 
setting  aside  a  judgment  in  ejectment  and  in  any  other 
action  ?]  The  right  of  the  parties  is  not  finally  concluded 
by  the  judgment  in  ejectment :  if  the  judgment  is  wrong  it 
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n»j  fa*  reversed  in  another  notion.    The  1 1  Geo.  %,  c.  19,        1840. 


s-  13,  merely  authorized  the  stay  of  execution. 

Per  Curiam—  (a)  Mwaamy 

Rale  refbsed.  *, 

Rob. 
(a)  Lord  Dtnman  C,  J.  Idttledale  and  Coleridge  Ja.;  Williams  J.  was 
on  the  Special  Commission  at  Monmouth. 


Benjamin  v.  Belcher.  _  Frida!h 

January  24th. 
TRpVEB  for  goods  &c.  Third  plea.  That  before  the  The  6  Geo.  4, 

c.  16    ft.  127 
conversion  of  the  goods,  to  wit,  on  the   10th  December,  which  enacts' 

1836,  a  fiat  issued  against  one  Alexander,  under  which  he  that  ir  any  per- 

°  son,  who  shall 

was  adjudged  a  bankrupt,  and  that  on  the  20th December  fol-  have  been  dis- 

lowing  the  defendant  was  appointed  official  assignee  of  his  ^uch^certul- 

estate.    That  Alexander,  at  the  time  he  became  a  bank-  cateasafore- 

rupt,  to  wit,  on  the  day  and  year  last  aforesaid,  had,  by  the  come  OHnk_ 

consent  and  permission  of  the  plaintiff,  then  being  the  true  rapt  nnd  have 

r  •     i  •  -  .  i    .•  •  •         .      obtained  or 

owner  thereof,  in  bis  possession,  order,  and  disposition  the  shall  hereafter 

said  goods,  and  was  the  reputed  owner  thereof,  whereupon  ODln.,n  8ach 

the  defendant,  as  such  official  assignee,  took  and  converted  less  his  estate 

the  same  for  the  benefit  of  Alexander'*  creditors.     Veri-  ^h^und* 

fication.  his  future  es- 

■n      ,.  rr,.  .     .        .  .  .  .  ,         tate  shall  vest 

Kephcation.     lhat  a  commission  issued  against  Alex-  intheassig- 

ander  in  1809,  under  which  he  was  adjudged  a  bankrupt,  nees  under  the 

and  that  in  1810  he  obtained  his  certificate;  that  in  1821  mission,  does 

a  second  commission  issued  against  him,  under  which  he  w^e^p(p/^  8e. 

was  adjudged  a  bankrupt,  and  obtained  his  certificate  in  the  cond  certifi- 

same  year,  that  the  time  for  making  a  final  dividend  of  his  Joined  before 

estate  under  the  last-mentioned  commission,  elapsed  long  tne  "<*• 
.-  ...  ,.    ,       *•        •        •         ,  i  •       Therefore, 

before  the  issuing  of  the  oat  in  the  plea  mentioned,  and  where  A.  had 

that  under  the  last-mentioned  commission  his  estate  had  not  obta'ned  his 

certificate  un- 
paid 15*  in  the  pound,  that  neither  of  the  two  commissions  der  a  second 

bankruptcy 
before  6  Geo.  4,  c.  16,  it  was  held  a  valid  defence,  in  trover  for  jrodds,  that  the  goods 
were  in  the  disposition  of  A.  against  whom  a  fiat  issued  in  1836,  under  which  the 
defendant  converted  as  assignee,  although  A,  had  not  paid  15i.  in  the  pound  uuder  the 
atcoad  commission. 

Qtutre,  whether,  where  the  act  does  apply,  a  third  commission  is  void. 

VOL.  III.  Y 
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bad  been  superseded,  and  that  by  reason  of  tbe  premises 
the  fiat  in  the  plea  mentioned  was  wholly  void. 

Rejoinder.  That  the  several  commissions  of  1809  and 
1821,  in  the  replication  mentioned,  were  issued  against 
Alexander,  and  that  he  obtained  certificates  thereon,  as  in 
the  replication  in  that  behalf  mentioned,  before  the  passing 
of  6  Geo.  4,  c.  16.  That  the  fiat  of  bankruptcy  against 
Alexander  in  the  plea  mentioned,  and  under  which  the  de- 
fendant was  appointed  the  official  assignee  of  the  estate  of 
Alexander  as  in  the  plea  also  mentioned,  at  the  time  of  the 
committing  of  the  supposed  grievance  in  the  declaration 
mentioned,  was  and  still  is  in  full  force,  and  not  in  any- 
wise superseded,  rescinded,  or  annulled.  Without  this  that 
the  same  fiat  in  bankruptcy  in  tbe  plea  mentioned  was  or 
is  void.     Conclusion  to  the  country. 

Special  demurrer,  on  the  ground  that  the  rejoinder  is  no 
answer  to  the  said  replication,  because  tbe  plaintiff  means 
to  contend  that  the  127th  section  of  6  Geo.  4,  c.  16,  hatb  a 
retrospective  effect,  and  applies  as  well  to  commissions  of 
bankruptcy  issued  before  the  passing  of  the  act  as  to  fiats 
or  commissions  of  bankruptcy  issued  after  tbe  passing 
thereof,  and  that  thereby  and  by  reason  of  the  said  retro- 
spective effect  of  the  statute,  and  by  reason  of  tbe  said 
commissions  of  180y  and  1821,  and  by  reason  of  the  estate 
of  Alexander  not  having  produced  sufficient  to  pay  155.  in 
the  pound,  all  the  subsequently  acquired  estate  of  Alex- 
ander,  including  the  goods  in  the  declaration  mentioued, 
vested  in  the  assignees  under  the  last-mentioned  commis- 
sion, and  that  therefore  the  defendant  has  no  title  to  the 
goods  in  the  declaration  mentioned,  or  any  of  them.  And 
also  that  the  rejoinder  neither  confesses  and  avoids  nor 
traverses  the  replication,  but  the  introductory  part  of  the 
rejoinder  is  argumentative  and  hypothetical,  and  also  that 
the  special  traverse  in  the  rejoinder  is  taken  of  inferences 
of  law  only,  and  contains  no  matter  of  fact,  which  can  alone 
form  the  subject  of  a  traverse.  And  also  that  the  intro- 
ductory part  of  the  special  traverse  does  not  in  any  way 
qualify  or  explain  the  effect  of  the  traverse,  as  it  onght  to 
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do.     And  also  that  neither  the  inducement  nor  the  traverse  18*0; 
itself  are,  taken  by  themselves,  distinct  answers  to  the  re- 
plication, as  each  of  them  ought  to  be  &c.  * 
Joinder  in  demurrer.  Bitcuaa* 

Erie  (with  whom  was  Knowles),  in  support  of  the  demur- 
rer (a).  The  question  in  this  case  arises  on  6  Geo.  4,  c.  16, 
s.  137,  which  enacts,  "  That  if  any  person,  who  shall  have 
been  so  discharged  by  such  certificate  as  aforesaid,  or  who 
shall  have  compounded  with  his  creditors,  or  who  shall  have 
been  discharged  by  such  insolvent  act,  shall  be  or  become 
bankrupt,  and  have  obtained  or  shall  hereafter  obtain  such 
certificate  as  aforesaid,  unless  his  estate  shall  produce  (after 
all  charges)  sufficient  to  pay  every  creditor  under  the  com- 
mission 15s.  in  the  pound,  such  certificate  shall  only  protect 
his  person  from  arrest  and  imprisonment,  but  his  future 
estate  and  effects  (except  his  tools  of  trade  and  necessary 
household  furniture,  and  the  wearing  apparel  of  himself, 
his  wife  and  children,)  shall  vest  in  the  assignees  under  the 
said  commission,  who  shall  be  entitled  to  seize  the  same  in 
like  manner  as  they  might  have  seized  property  of  which 
such  bankrupt  was  possessed  at  the  issuing  of  the  com- 
mission/' 1st.  A  second  commission,  issuing  whilst  the 
first  commission  is  in  force,  is  void.  In  re  Chambers  (b) 
and  the  numerous  cases  there  cited,  are  authorities  for  this 
doctrine,  although  doubt  is  thrown  upon  it  in  a  note  of  the 
reporters  (c).  2d.  A  third  commission  issuing  against  a 
bankrupt  who  has  not  paid  15*.  in  the  pound  under  his 
second  commission  is  also  void :  Fowler  v.  Coster  (d),  on 
which  some  doubt  certainly  has  been  cast  by  dicta  in  Sum- 
mers v.  Jones  (e),  and  Ex  parte  Lane  (J).  Butler  v.  Hobson  (g) 
may  be  relied  on  for  the  defendant,  but  it  seems  to  turn  on 

(a)  In  M.  T.  18S9  (Nov.  16th)  (d)  10  B.  &  C.  427 ;  S.C.5  M. 
before  Lord  Denman  C.  J.,  Patte-      &  R.  352. 

ton  and  Williams  Js.  (e)  3  Mont.  &  Ayr.  400. 

(b)  3  Mont.  &  Ayr.  294.  (/)  Mont.  12. 

(c)  3  Mont.  &  Ayr.  Jpp.  xxvii.         (g)  5  Ring.  N.  C.  123,  and  4 


Bing.  N.  C.  290. 
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the  circumstance  that  the  assignee  under  the  first  commis- 
sion, who  was  the  plaintiff,  had  himself  consented  to  the 
goods  in  question  being  in  the  disposition  of  the  bankrupt 
as  reputed  owner.  The  statute  was  held  to  be  retrospec- 
tive in  Elston  v.  Braddick  (a)  and  Young  v.  Rishworth  (6). 
It  appears  therefore  that  the  goods,  which  are  the  subject  of 
this  action  are  vested  absolutely  in  the  plaintiff  as  assignee 
under  the  second  commission.  The  special  property,  which 
the  law  recognizes  in  the  bankrupt,  under  certain  circum- 
stances, where  the  assignees  do  not  interfere,  may  be  good 
as  against  the  world  at  large,  but  not  against  his  assignee. 


E.V.WilIiams,  contrsL  1st  Where  the  two  commissions 
and  the  certificates  under  them  were  in  force  before  the  6 
Geo.  4,  c.  16,  s.  127,  the  statute  does  not  apply.  2d.  Even 
if  the  statute  be  retrospective,  the  fiat,  on  the  occasion  of 
the  third  bankruptcy,  is  not  void. 

The  clause  of  the  statute  may  be  divided  into  two  partts. 
The  first  part  describes  the  class  of  persons  who  are  to  be 
affected  by  the  enactment,  namely,  those  "  who  shall  have 
been  discharged  by  certificate  &c."  The  second  part  de- 
scribes how  they  are  to  be  affected  by  the  enactment,  or,  in 
other  words,  what  consequences  are  to  follow  from  their 
doing  certain  acts.  The  part  descriptive  of  the  class  of 
persons  may  be  admitted  to  be  retrospective,  and  the  cases 
cited,  Fowler  v.  Coster  (c),  Robertson  v.  Score  (rf),  Elston 
v.  Braddick  (a),  establish  no  more  than  this,  that  the  sta- 
tute in  saying  how  a  bankrupt  who  has  been  discharged 
shall  be  affected,  if  he  become  a  bankrupt  a  second  time 
and  do  not  pay  15s.  in  the  pound,  may  apply  to  a  bank- 
rupt who  has  been  discharged  before  the  statute.  The 
second  part  of  the  section,  descriptive  of  the  consequences 
which  are  to  attach  to  the  class  already  described,  on  the 
happening  of  certain  events,  is  prospective;  if  the  party 
described,  viz.  the  discharged  bankrupt,   shall  become  8 


(a)  2  C.  &  M.  435. 
(6)  8  A.  &  E.  470 ;  8.  C.  3  N. 
&  r.  585. 


(c)  10  B.  &  C.  427;  S.C5M. 
&  R.  359. 

(</)  3  fi.  &  Ad.  338. 
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bankrupt  again,  and  bis  estate  shall  not  pay  15s.  in  the 
pound,  bis  future  estate  is  to  vest  in  the  assignees  under 
the  second  commission.  In  this  view  the  statute  will  be 
confined  to  those  cases  only  where  the  second  bankruptcy 
has  happened  after  the  act  came  into  operation,  the  first 
having  happened  either  before  or  after  it.  If  the  statute 
applies  to  a  second  bankruptcy  happening  before  Septem- 
ber, 1825,  when  the  statute  came  into  force,  there  may 
be  this  difficulty — suppose  the  second  bankruptcy  to  have 
happened,  as  in  the  present  case,  in  1821,  and  some  cre- 
ditor before  September  1825  to  sue  the  bankrupt  under 
5  Geo.  2,  c.  30,  and  to  issue  execution  against  the  effects 
acquired  by  bim  since  his  certificate,  would  the  subse- 
quent passing  of  6  Geo.  4,  c.  16,  s.  127,  operate  so  as  to 
vest  in  the  assignees  under  the  second  commission  the 
goods  so  taken  in  execution  ?  That  absurdity  may  follow, 
if  the  statute  is  to  have  the  construction  contended  for  by 
the  plaintiff,  for,  if  any  estate  is  to  vest  in  the  assignees,  it 
must  vest  absolutely  and  ab  initio  (a).  Down  to  Young  v. 
Rishworth  (ft)  the  authorities  are  in  favour  of  the  act  not  ap- 
plying, unless  the  second  commission  issued  after  the  act 
came  into  force ;  Ibberson  v.  Dicas,  cited  in  Ex  parte 
Summon  (c),  Carew  v.  Edward*  (d),  Ex  parte  Hawley  (e) 
and  Guthrie  v.  Boucher  (/).  In  the  case  last  cited  the 
Vice-Chancellor  observes,  "  it  appears  to  me  that  the  per- 
son who  drew  the  act,  when  he  used  the  words  '  shall  have 
obtained/  carried  his  mind  forward  to  a  certificate  to  be 
obtained  under  the  act  which  he  was  preparing."  Fowler 
v.  Coster  (g)  and  Robertson  v.  Score  (A)  leave  the  point  as  to 
the  applicability  of  the  statute,  where  the  second  commis- 
sion took  place  before  its  passing,  quite  untouched.  In 
Elston  v.  Braddick  (t)  also,  the  report  of  which  in  4  Tyrr. 
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(A)  3  B.  &  Ad.  338. 
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128,  was  revised  by  Mr.  Baroa  Bay  ley,  the  second  coin** 
mission  was  after  the  act  passed,  and  Carew  v.  Edwards  (a) 
is  not  noticed  in  the  judgment  of  the  Court,  as  it  certainly 
would  have  been,  if  it  was  intended  to  impugn  it  Young 
v.  Rishworth(b),  where  both  commissions  were  before  the 
act,  which  was  held  to  be  retrospective,  was  decided  on  the 
assumption  that  the  same  point  had  already  been  decided 
in  EUton  v.  Braddich(c).  But  Young  v.  Riskworth  (b)  may 
be  supported  on  independent  grounds,  for  the  second  cer- 
tificate was  after  the  act. 

Secondly,  even  if  the  statute  be  retrospective  to  the  full 
extent  contended  for,  it  does  not  follow  that  this  fiat  is  void. 
It  has  always  been  said  that  a  third  commission  must  be 
void  because  the  bankrupt  can  have  no  property  on  which 
it  cau  act.  And  it  does  not  appear  to  have  occurred  to  the 
counsel,  in  Ex  parte  Wel$h(d),  where  it  was  argued  that 
such  property  might  exist,  and  was  decided  that  a  third 
commission  might  issue,  to  consider  what  would  be  the 
effect  of  such  a  commission  on  property  allowed  to  be  in 
the  order  and  disposition  of  the  bankrupt.  The  cases  in 
which  this  point  has  not  been  made  cannot  be  relied  on  as 
conclusive  authorities  for  the  plaintiff;  and  Butler  v.  Hob- 
ton  (e),  in  which  it  was  held  that  the  assignees  under  the 
second  commission  are  not  entitled  to  property,  which  they 
allow  to  be  in  the  order  and  disposition  of  the  bankrupt,  is 
an  express  authority  for  the  defendant. 


Knowles  (in  the  absence  of  Erie)  replied.  The  present 
point  as  to  the  retrospective  effect  of  the  statute,  was  not 
argued  in  Butler  v.  Hobson  (e).  Although  the  point  now 
taken,  on  the  effect  of  property  in  the  reputed  ownership  of 
the  bankrupt,  for  the  purpose  of  supporting  a  third  com- 
mission, is  new,  yet  a  point  equally  good,  viz.  that  the  bank- 
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rupt's  estate  may  produce  a  surplus,  has  been  taken,  and         184a 
without  success,  in  several  of  the  cases  which  decide  that     B 
such  a  commission  is  void.     And  in  Nelson  \.  Cher  ret  1(a)  f     _    v. 
where  by  the  pleadings  it  was  sought  to  maintain  a  second 
commission  while  the  first  was  in  force,  on  the  very  ground 
that  the  property  which  was  claimed  by  the  defendants 
under  the  second  commission   was  allowed  to  be  in  the 
order  and  disposition  of  the  plaintiff  by  the  assignee  under 
the  first  commission,  it  was  admitted  that  the  case  could 
not  be  distinguished  from  Fowler  v.  Cotter  (b),  and  the 
Court  said  they  could  not  bold  the  commission  void  in  one 
case  and  support  it  in  the  other. 

Cur.  ado.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court,  and,  after  stating  the  pleadings,  proceeded  thus:— 
The  dates  mentioned  in  the  replication  are  laid  under  vi- 
delicets.  But  the  precise  dates  are  not  material;  the 
rejoinder  states  that  both  certificates  were  before  the  pass- 
ing of  6  Geo.  4,  c.  16,  which  raises  the  points  in  this  case. 

The  plaintiff's  argument  is  founded  on  the  127tb  section 
of  that  act,  by  which  he  contends  that  the  future  effects  of 
Alexander,  acquired  since  his  certificate  in  1821,  were 
vested  in  the  plaintiff  as  assignee  under  the  second  com- 
mission, by  reason  of  which  the  fiat  of  December,  1836,  was 
void. 

The  defendant  contends  that,  as  both  the  certificates 
were  before  the  passing  of  6  Geo.  4,  c.  16,  the  127th  sec- 
tion of  that  act  does  not  apply,  but  that  the  future  effects 
of  the  bankrupt  were  his  property  although  liable  to  be 
taken  in  execution  by  his  former  creditors  by  force  of  the 
statute  5  Geo.  2,  c.  30,  s.  9-  He  also  further  contends  that, 
if  the  127th  section  of  6  Geo.  4,  c  16  does  apply,  still  the 
fiat  of  December,  1836,  is  not  void. 

Several  authorities  were  cited,  as  to  the  construction  of 

(a)  7  Bing.  663.  (6)  10  B.  &  C.  427;  8.  C.  5  M.  k  R.  352. 
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the  127th  section  of  the  act  in  question,  which,  tbovgh  at 
first  sight  they  may  appear  conflicting,  will,  upon  exami- 
nation, be  found  to  be  entirely  consistent  with  each  other. 
When  the  second  certificate  was  obtained,  and  from  that 
time  up  to  the  passing  of  6  Geo.  4,  in  1885,  it  is  clear  that 
the  bankrupt  was  capable  of  acquiring  property,  that  his 
future  effects  did  not  vest  in  his  assignee,  and  that  they 
were  liable  to  any  creditor  who  sued  him ;  his  person,  tools, 
necessary  furniture,  and  wearing  apparel,  only  being  pro- 
tected by  his  certificate.  Therefore,  without  doubt,  up  to 
the  passing  6  Geo.  4,  c.  16,  a  third  commission  of  bankruptcy 
might  have  been  sued  out  against  him,  provided  he  was  a 
trader,  and  there  was  a  sufficient  petitioning  creditor's  debt 
and  act  of  bankruptcy.  This  being  the  state  of  thiogs,  it 
is  said  that  the  127th  section  has  a  retrospective  operation, 
so  as  to  alter  altogether  the  effect  of  the  certificate  of  23d 
December,  1821,  and  to  make  void  any  thing  that  has 
occurred,  even  a  third  commission  of  bankruptcy,  if  any 
such  had  issued  in  the  interim  on  the  faith  of  the  existing 
law,  5  Geo. 2,  c.  SO,  s.  9.  No  case  has  yet  decided  any  such 
thing.  In  all  of  tbem,  except  Carew  v.  Edwards  (a),  Ex 
parte  Hawley  (6),  and  Baggeley  v.  Nichol/s  (in  this  Court, 
M.  T.  1832,  not  reported),  the  second  certificate  was  ob- 
tained subsequently  to  the  passing  of  the  6  Geo.  4,  c.  16. 
In  Carew  v.  Edwards  (a)  the  Court  decided  that  the  127th 
section  did  not  apply  where  the  second  certificate  was  be- 
fore the  passing  of  the  6  Geo.  4,  relying  on  the  135th  section, 
which  provides  that  the  rights  of  parties  shall  not  be  affected 
except  where  it  is  so  specifically  enacted.  In  Ex  parte 
Hawley  (b)  the  Lord  Chancellor  took  the  same  view  of  the 
section.  In  Baggeley  v.  Nicholls  the  Court  directed  a 
new  trial,  in  order  that  the  points  might  be  raised  on  the 
record,  but  the  action  was  compromised. 

It  was  said  by  counsel  in  arguing  Elston  v.  Braddick  (c), 
that  the  Court  of  King's  Bench  were  divided  in  opinion, 


(a)  4B.  &  Ad.  351;  5.C.  1  N. 
&  M.  632. 


(b)  3  Mont  &  Ayr.  426. 

(c)  2  C.  &  M.  441. 
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on  die  construction  of  this  clause,  in  Baggefey  v.  Nicholh. 
Now  the  distinction  between  cases,  where  the  second  cer- 
tificate was  before,  and  those  where  it  was  after  6  Geo.  4, 
was  taken  in  that  case,  undoubtedly,  but  not  mainly  relied 
on,  and  the  division  of  opinion  was  rather  upon  the  point 
whether,  supposing  the  127th  section  to  apply,- the  third 
commission  was  void  or  not* 

The  section  in  question  enacts  that  if  any  person,  who 
shall  have  been  so  discharged  by  such  certificate  as  afore- 
said, shall  be  or  become  bankrupt,  and  have  obtained,  or 
shall  hereafter  obtain,  such  certificate  as  aforesaid,  unless 
his  estate  shall  produce  15s.  in  the  pound,  his  future  effects 
shall  vest  in  his  assignees,  &c. 

These  words,  literally  taken,  seem  to  make  it  necessary 
that  even  the  first  certificate  should  be  subsequent  to  the 
act,  for  they  are  "  such  certificate  as  aforesaid,"  viz.  that 
described  in  the  act,  which  is  different  as  to  the  number 
of  creditors  from  that  under  the  5  Geo.  2;  and  yet  the 
subsequent  words,  "  have  obtained/'  which  relate  to  a 
second  certificate,  are  at  first  sight  applicable  to  one  obtained 
before  the  act.  But  it  should  seem  that  the  words  "  have 
obtained"  are  really  nothing  more,  gramatically,  than  "  shall 
have  obtained,"  following  the  conjunction  "if,"  and  that 
die  expressions  "  have  obtained"  thus  construed,  and  "  or 
shall  hereafter  obtain,"  mean  in  truth  the  same  thing,  and 
are  merely  redundant;  and  then  the  only  real  difficulty  in 
construing  the  127th  section  will  appear  to  arise  from  the 
words  "  such  certificate  as  aforesaid,9'  upon  which  we  will 
observe  hereafter.  If  so,  the  second  certificate,  which  is  to 
be  qualified  by  what  has  happened  before,  may  be  earlier 
in  date  than  that  which  is  so  to  qualify  it,  which  is  absurd. 

The  1 35th  section  seems  to  furnish  a  very  good  clue  to  the 
intention  of  the  legislature.  It  enacts  "  that  nothing  herein 
contained  shall  render  invalid  any  commission  of  bankruptcy 
now  subsisting,  or  which  shall  be  subsisting,  at  the  time 
this  act  shall  take  effect,  or  any  proceedings  which  may 
have  been  bad  thereunder,  or  affect  or  lessen  any  right, 
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claim  or  demand,  or  remedy,  which  any  person  now  has 
thereunder,  or  upon,  or  against  any  bankrupt,  against  whom 
any  commission  has  or  shall  have  issued,  except  as  is  herein 
specifically  enacted."  If  the  plaintiff's  construction  of  the 
l$7th  section  be  the  correct  one,  it  would  render  invalid  a 
third  commission  of  bankruptcy  (the  bankrupt  having  his 
certificate  under  a  second,  but  not  having  paid  Ids.  in  the 
pound  under  it),  which  was  subsisting  at  the  passing  of  the 
act,'  it  would  render  invalid  the  proceedings  under  such  com- 
mission; it  would  affect  the  right  and  remedies  of  the  cre- 
ditors against  a  bankrupt,  who  had  obtained  his  certificate 
under  a  second  commission,  and  not  paid  15s.  in  the  pound, 
no  matter  how  long  before  the  act,  for  it  would  take  from 
them  the  power  of  suing  the  bankrupt,  and  seizing  his  future 
effects  in  execution ;  nay,  more,  it  would  make  them,  if  they 
had  done  so,  liable  to  refund  to  the  assignees.  It  would 
also  affect  the  rights  of  the*  bankrupt  himself,  although  it 
may  be  questionable  whether  he  is  protected  by  this  section, 
for  whereas  he  would  have  been  legally  acquiring  property 
ever  since  his  certificate,  subject  only  to  be  sued  by  bis 
creditors  in  respect  of  it,  the  l£7lh  section  would  at  once 
take  away  all  that  property  from  him,  and  disable  him  from 
acquiring  any  other  till  his  creditors  were  paid  9.0s.  in  the 
pound,  and  all  this  without  the  legislature  having  specifi- 
cally enacted  to  that  effect.  Words  could  hardly  be  found 
more  indicative  of  an  intention  not  to  disturb  existing 
rights,  than  those  used  in  the  135th  section,  and  it  seems 
absolutely  necessary,  in  order  to  effectuate  such  intention, 
to  reject  altogether  the  words  "  have  obtained  or"  in  the 
middle  of  the  127th  section,  or  to  read  those  words  as 
"  shall  have  obtained,"  in  the  manner  above  suggested,  and 
to  confine  that  section  to  cases  of  certificates  under  a  second 
commission,  obtained  after  the  passing  of  the  act;  and  so 
this  Court  held  in  Carew  v.  Edwards  (a). 

It  is  however  strongly  urged  that  the  section  in  question 


(a)  4  B.  &  Ad.  351 ;  5.  C.  1  N,  &  M.  632. 
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must  be  construed  retrospectively,  and  that  the  words  "  such 
certificate  as  aforesaid/'  which  then  first  occur,  must  be 
takeu  to  mean  any  certificate,  whether  uuder  5  Geo.  2  or 
6  Geo.  4,  for  the  legislature  obviously  intended  to  prevent 
races  between  creditors  for  the  bankrupt's  future  effects, 
and  to  vest  them  in  the  assignees,  in  order  to  their  being 
rateably  distributed,  as  more  beneficial  to  them;  the  135th 
section  enacts  that  "  this  act  shall  be  construed  beneficially 
for  creditors;"  also  it  is  urged  that,  when  the  legislature 
meant  to  confine  the  enactment  to  cases  where  the  first 
certificate  was  after  the  act,  as  under  5  Geo.  %  they  did  so 
in  express  terms ;  also  it  is  urged  that  the  words  "  or  who 
shall  have  compounded  with  his  creditors,  or  who  shall 
have  been  discharged  by  auy  Insolvent  Act/'  which  imme- 
diately follow  *'  such  certificate  as  aforesaid/'  are  not  in  any 
way  restricted  to  compositions  or  discharges  subsequent  to 
6  Geo.  4,  why  therefore  should  the  obtaining  a  certificate 
be  so  restricted  ? 

These  reasons  seem  very  satisfactory  and  abundantly  suf- 
ficient for  holding  that  the  127th  section  may  operate  where 
the  first  certificate  was  before  the  act,  but  the  section  is 
not  therefore  retrospective,  and  it  seems  that  the  use  of  that 
word  in  some  of  the  decided  cases  is  unfortunate,  and  has 
led  to  arguments  which  were  not  foreseen. 

In  its  true  construction,  and  that  which  has  hitherto  been 
given  to  it,  the  section  is  really  prospective  only.  It  applies 
to  subsequent  certificates  only,  as  regards  the  vesting  of  the 
bankrupt's  future  effects  in  the  assignees,  and  it  describes 
the  predicament  in  which  the  bankrupt  must  stand,  when 
he  obtains  that  subsequent  certificate,  namely,  that  at  that 
subsequent  time  he  must  be  in  the  predicament  of  having 
at  some  previous  time  been  discharged  by  a  certificate 
under  the  then  bankrupt  law,  or  having  compounded  with 
his  creditors,  or  having  been  discharged  under  an  Insolvent 
Act.  It  in  no  way  affects  or  alters  the  qualities  or 
incidents  of  such  former  discharges  or  compositions;  it 
does  not  render  anything  which  has  happened  before  the 
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1840.  act  different  in  its  operation  from  what  it  would  have  been 
had  the  act  never  been  passed.  It  is  prospective  only, 
although  it  gives  to  a  certificate  obtained  subsequently  to 
the  passing  of  the  act,  by  a  person  who  at  that  time  stands 
in  a  particular  specified  predicament,  an  effect  different 
from  that  which  any  previous  act  had  given. 

Now  the  cases  are  all  perfectly  consistent  with  this  view 
of  the  section  in  question.  In  Fowler  v.  Coster  {a)  the  first 
certificate  was  before  6  Geo.  4,  the  second  was  after  it,  and 
the  question  was  as  to  the  validity  of  a  third  commission. 
The  Court  undoubtedly  considered  that  the  section  in  ques- 
tion applied,  though  the  point  was  not  argued.  In  Robert- 
son v.  Score  (6)  the  Court,  under  the  same  circumstances, 
inclined  to  a  similar  opinion,  but  it  was  unnecessary  to  de- 
termine the  point,  because,  if  the  section  did  apply,  their 
opinion  was  for  the  defendant,  and,  if  it  did  not  apply,  all 
parties  agreed  that  the  decision  must  be  for  the  defendant. 
In  Baggeley  v.  Nicholk,  as  already  observed,  this  point 
was  not  made  the  leading  one,  and  the  case  was  sent  to  a 
new  trial  to  raise  the  questions  in  a  more  solemn  form.  In 
Carew  v.  Edwards  (c)  both  certificates  were  before  the  6 
Geo.  4,  and  the  Court  held  that  the  127th  section  did  not 
apply,  founding  their  decision  upon  the  I  S5th  section,  as 
indicative  of  the  intention  of  the  legislature.  In  Ex  parte 
Huwley{d)y  both  certificates  were  before  6  Geo.  4,  and 
Lord  Chancellor  Brougham  took  the  same  view  as  this 
Court  did  in  Carew  v.  Edwards  (c),  and  held  that  the  127th 
section  did  not  apply.  In  Elston  v.  Braddick(e)  the  first 
certificate  was  before,  the  second  commission  and  certificate 
after,  the  6  Geo.  4.  The  Court  of  Exchequer  decided  that 
the  1 27th  section  did  apply,  and  we  quite  agree  with  that 
decision,  but  it  is  no  authority  whatever  for  saying  that  it 
would  apply  if  the  second  certificate  had  been  before  6 
Geo.  4.    The  case  of  Carew  v.  Edwards  (c)  was  cited  at 

(a)  10  B.  &  C.  427;  S.C.  5  M.  (e)  4  B.  &  Ad.  851;  S.C.  1  N. 
&  R.  852.                                              &  M.  632. 

(b)  3  B.  &  Ad.  338.  (d)  2  Mont.  &  Ayr.  496. 

(e)  2C.  &M.  435. 
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the  bar,  but  the  Court  in  giving  judgment  take  no  notice 
of  it;  and,  if  due  attention  be  paid  to  the  different  state  of 
facts,  it  will  be  plain  that  the  two  cases  are  not  conflicting. 
Then  comes  the  case  of  Young  v.  Rishworth  {a),  in  which 
this  Court  held  that  the  127th  section  did  apply;  but  there 
the  second  certificate  was  after  6  Geo.  4  came  into  opera- 
tion, viz.  in  April,  1826,  although  the  second  commission 
was  between  the  passing  of  the  act  (May  2d,  1825)  and  its 
coming  into  operation  (September  1,  1825),  namely,  on  the 
20th  May,  1825,  but  it  should  be  recollected  that  the  6 
Geo.  4,  c.  16,  came  into  operation  as  to  certificates  imme- 
diately on  its  passing — see  section  136.  The  Court  in  this 
last  case  use  the  term  "  retrospective,"  and  certainly  seem 
to  treat  the  point  now  under  discussion  as  determined  by 
Eiston  v.Braddkk(b),  but,  on  attending  to  the  dates  in  both 
cases,  it  becomes  clear  that  the  point  was  not  involved  in 
either  of  them.  In  Butler  v.  Hobson  (c)  the  first  commis- 
sion was  before,  the  second  after  6  Geo.  4,  and  it  was  held 
that  the  section  did  apply,  in  which  we  quite  agree. 

For  these  reasons  we  are  of  opinion  that  in  this  case  the 
127th  section  of  6  Geo.  4,  c.  16,  does  not  apply;  that  the 
bankrupt,  after  his  second  certificate,  was  capable  of  ac- 
quiring property,  and  of  course  that  the  subsequent  fiat  in 
bankruptcy  was  good. 

The  other  point,  viz.  whether  a  fiat  against  a  person,  to 
whom  the  127th  section  does  apply,  is  void  or  uot,  does 
not  arise.  It  is  better  to  abstain  from  giving  any  opinion 
whatever  upon  a  question  of  so  much  difficulty,  until  it  be- 
comes necessary  for  settling  the  rights  of  the  parties.  The 
judgment  must  be  for  the  defendant 
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(c)  4  Bing.  N.  C.  290,  and  5 
Bing.  N.  C.  188. 
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Jaj..91sf,«**f, 

27M,soM,and  Stockdale  v.  Hansard  and  others. 

April  tUk.       jy 
The  sheriff  re-  ^LA  TTf  on  the  first  day  of  this  term,  obtained  a  rule 
tamed  to  a 
writ 


f  v°  V-  ca"m8  uPon  the  sheriff  of  Middlesex  to  shew  cause  why  he 

tioni  exponas  should  not  pay  to  the  plaintiff  or  his  attorney  the  sum  of 

the^noney  to  ®22'"  ?'•  **•'  **&***&  °»  account  of  the  plaintiff  under  the 

be  rendered  to  writ  of  venditioni  exponas  issued  in  this  cause  (a). 
A  rule  was  *  The  following  facts  appeared  on  the  affidavit  made  by 

th!rn°btainWl  the  P,aintiff  and  Mr-  Hotoard,  his  attorney,  in  support  of 

the  sheriff  to  the  rule.     On  the  12th  November,  1839,  a  writ  of  inquiry 

pay  over  the  jn  tnj8  cause  was  executed  before  the  sheriff  of  Middlesex, 
money.     In  ' 

answer  to  the    when  the  plaintiff's  damages  were  assessed  at  600/.     The 

shewn  that  the  w"*  was  made  returnable  on  that  day,  but  the  sheriff  re- 

HouseofCom-  fused   to   return  the   writ;  a   rule   was  obtained,   on   the 

committed        18th  November,  to  compel  him  to  do  so;  whereupon  he 

him  for  con-     returned  the   writ  on  the  22nd  November.     On  the  23rd 
tempt  in  levy- 
ing the  money.  November  a  writ  of  fi.  fa.  in  this  cause,  to  levy  618/.  15s., 

dered&him°to  was  delivered  to  lne  sheriff  to  be  executed;  and  on  the  29th 
refund  it  to  November  the  sheriff,  being  ruled  to  return  the  writ,  re- 
ants,  and  that   turned  that  he  had  levied  on  the  goods  of  the  defendants, 

he  had  also       which  remained  in  his  hands  for  want  of  buyers.     On  the 
been  served  ...... 

with  an  order   2nd  December  a  writ  of  venditioni  exponas  was  served  on 

of  the  Insolv-    the  sneriflr  returnable  in  four  days;  but  the  sheriff  had  ob- 

ent  Court,  re-  '  J    ' 

quiring  him  to  tained  an  order  from  Lit  tie  dale  J.,  at  chambers,  to  enlarge 

money  To  the  tne  *me  *°r  making  tne  return  till  the  19th  December.  On 
provisional  as-  that  day  the  sheriff  returned  that  he  had  sold  the  goods 
estate  of  the  levied  on  for  the  amount  directed,  and  that  he  had  the  mo- 
plaintiff,  who    nev  m  court  to  be  rendered  to  the  plaintiff.     On  the  20th 

was  an  insolv-       '  r 

made  the  rule        W   Another  action  of  libel  for  a  publication  of  the  Report  corn- 
absolute-   and  Pained  of  in  Stockdalt  v.  Hansard,  9  P.  &  D.  1. 
the  sheriff  not 

having  complied  with  it,  a  second  rule  was  made  absolute  against  him  for  an  attach- 
ment, although  he  was  still  in  custody  of  the  serjeant-at-arms  for  the  contempt  of  the 
House  of  Commons. 

Under  3  Vict.  c.  9,  which  passed  after  the  above  decision,— Held,  that  on  a  certifr- 
cate  of  the  Speaker  of  the  House  of  Commons,  certifying  that  an  action  had  been 
brought  in  respect  of  a  publication  made  by  the  order  of  the  House  of  Commons,  it  is 
imperative  on  the  Court  to  stay  proceedings. 

Quere,  whether  cause  can  be  shewn  against  the  rule  to  stay  proceedings. 
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December  application  was  made  to  Mr.  Burchell,  the  she- 
riff's acting  deputy,  for  payment  of  the  sum  so  received, 
which  was  refused.  Upon  this  a  summons  was  taken  out 
on  the  same  day  to  shew  cause  why  the  sheriff  should  not 
pay  over  the  said  money  forthwith.  The  summons  was 
heard  at  chambers  before  Patteson  J.,  who  refused  to  make 
any  order. 

The  following  affidavits  were  made  in  answer  to  the  rule. 
Mr.  Burchell,  agent  to  the  sheriff,  made  affidavit  that  on  the 
21st  January  he  purchased,  at  the  office  for  the  sale  of  Par* 
Hamentary  Papers,  printed  papers,  which  he  believed  to 
have  been  printed  and  published  by  the  authority  of  the 
House  of  Commons,  and  to  contain  the  official  notification 
of  the  votes  and  proceedings  of  the  House.  The  printed 
papers  referred  to  were  annexed  to  the  affidavit,  and  con- 
tained inter  alia  the  following  resolutions  by  the  House  of 

Commons : 

"  Marti*,  21°  die  Jan.  1810. 

"  1.  That  it  appears  to  this  House  that  execution  in  the  cause  of 
Stockdale  v.  Hansard  has  been  levied  to  the  amount  of  640/.  by  the 
sale  of  the  property  of  Messrs.  Hansard,  in  contempt  of  the  privileges  of 
this  House,  and  such  money  now  remains  in  the  bauds  of  the  sheriff  of 
Middlesex. 

2.  That  the  said  sheriff  be  ordered  to  refund  the  said  amount  forth- 
with to  Messrs.  Hansard. 

3.  That  William  Evans  and  John  Whcelton,  Esqrs.,  sheriff  of  Mid- 
dlesex, having  been  guilty  of  a  contempt  and  breach  of  the  privileges  of 
this  House,  be  committed  to  the  custody  of  the  serjeant-at-arms  attend- 
ing this  House,  and  that  Mr.  Speaker  do  issue  his  warrant  accordingly.'* 

Mr.  France  and  Mr.  Jackson,  undersheriffs  of  London 
and  Middlesex,  also  made  an  affidavit,  of  the  22nd  January, 
that  Mr.  Evans  and  Mr.  Wheelton  had  been  committed  and 
were  then  in  the  custody  of  the  serjeant-at-arms  of  the 
House  of  Commons,  by  virtue  of  the  followitig  warrant : 

"  Martis,  21°  die  Jan.  1840. 

u  Whereas  the  House  of  Commons  have  this  day  resolved  that  PPi/- 
iiam  Evans,  Esq.  and  John  Wheelton,  Esq.,  sheriff  of  Middlesex,  having 
been  guilty  of  a  contempt  and  breach  of  the  privileges  of  this  House,  be 
committed  to  the  custody  of  the  serjeant-at-arms  attending  this  House: 

These  are  therefore  to  require  you  to  take  into  your  custody  the  bo- 
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dies  of  the  said  William  Evant  and  John  Wheellon,  and  them  safely  to 
keep  during  the  pleasure  of  this  House. 

For  which  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  the  21st  January,  1840. 

Charles  Shaw  Lefevre, 
To  the  Serjeant-at-Arms  Speaker, 

attending  the  House  of  Commons." 

The  deponents  stated  their  belief  that  the  contempt  and 
breach  of  privilege  referred  to  in  the  warrant  arose  out  of 
the  execution  of  the  several  processes  issued  in  this  cause; 
that  the  deponents  had  read  the  above  affidavit  of  Mr. 
Burchell,  and  the  paper  annexed  thereto,  and  that  they  be- 
lieved the  resolutions  of  the  House  of  Commons!  there  re- 
ferred to,  contained  the  grounds  upon  which  the  House  of 
Commons  had  proceeded  and  adjudged  Mr.  Evans  and  Mr. 
Wheellon,  as  sheriff  of  Middlesex,  guilty  of  contempt  and 
breach  of  privilege,  and  for  which  they  were  then  in  custody. 

Mr.  Walter,  clerk  in  the  office  of  the  sheriff  of  Middlesex, 
also  made  affidavit  that  on  the  J  5th  January  he  was  per- 
sonally served,  whilst  in  his  office,  with  a  paper  purporting 
to  be  a  true  copy  of  an  order  of  the  Insolvent  Debtors* 
Court,  to  the  effect  following,  a  paper  purporting  to  be  the 
original  being  at  the  same  time  shewn  to  him : 

"  Court  for  Relief  of  Insolvent  Debtors. 
On  the  14th  January, 

In  the  matter  of  the  petition  of  John  Stockdale,  an  insolvent  debtor, 
lately  a  prisoner  in  the  Debtors'  Prison  for  Loudon  and  Middlesex. 
Upon  rending  the  affidavit  of  Samuel  Chamberlain,  of  &c.  whereby  it 
appears  to  the  Court  that,  since  the  said  insolvent  debtor  became  enti- 
tled to  the  benefit  of  the  act,  &c.  he  has  become  entitled  to  certain 
monies  under  a  fieri  facias  issued  against  the  goods  of  Messrs.  Hansard, 
at  the  suit  of  the  said  insolvent  debtor,— It  is  ordered,  upon  the  appli- 
cation of  the  said  S.Chamberlain,  &  creditor  of  the  said  insolvent  debtor, 
that  the  sheriff  of  Middlesex,  upon  notice  of  this  rule,  shall  hold  and 
retain  the  said  monies  till  this  Court  shall  make  furtlier  order  concern- 
ing the  same,  and  that  the  said  insolvent  debtor  and  the  said  sheriff 
shall  severally,  on  the  22nd  January,  shew  cause  to  the  Court  why  the 
said  monies,  or  such  part  thereof  as  the  Court  shall  think  fit  to  order, 
should  not  be  paid  over  to  the  provisional  assignee  of  the  estate,  &c.  of 
the  said  insolvent  debtor,  for  the  general  benefit  of  the  creditors  of  the 
said  insolvent  debtor,  entitled  to  claim  under  the  judgment  entered  up 
by  order  of  the  Court,"  &c.  &c. 
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The  deponents  stated  their  belief  that  the  monies  refer*  i84o. 

red  to  in  this  order  were  the  monies  levied  under  the  fieri  v^*-1^ 

facias  in  this  cause.     The  affidavit  concluded  by  denying  Va 

collusion  in  the  usual  terms.  Hansard. 

R.V.  Richards,  W.  H.  Watson  and  Kennedy  now  shewed  January  22a\ 
cause.  There  are  two  modes  of  compelling  the  sheriff  to 
realize  to  the  plaintiff  the  fruits  of  his  judgment :  the  one 
mode  is  by  action ;  the  other  by  rule,  and  attachment  for 
disobedience  to  it.  In  this  case  the  Court  will  leave  the 
plaintiff  to  his  remedy  by  action,  for  two  reasons. 

I*  The  sheriff  has  acted  bon&  fide,  and  is  placed  in  great 
difficulty.  The  House  of  Commons  has  declared  that  the 
sheriff  has  been  guilty  of  a  contempt  in  levying,  and  has 
commanded  him  to  pay  the  money  levied  back  to  the  de- 
fendants ;  and  he  is  now  actually  in  custody  for  this  con- 
tempt. The  Court  constantly  refuses  to  interfere  sum- 
marily against  the  sheriff,  where  he  has  acted  bona  fide, 
and  may  be  embarrassed  in  the  discharge  of  his  duty  by 
the  conflicting  claims  of  parties.  Where  after  the  levy 
the  plaintiff  has  become  bankrupt,  but  applies,  notwith- 
standing, to  enforce  payment  by  attachment,  the  Court  will 
grant  the  assignees  under  the  bankruptcy  an  opportunity  of 
disputing  his  claim,  and  for  that  purpose  will  leave  him  to 
his  action.  Bankruptcy  or  no  bankruptcy,  being  a  difficult 
question,  the  Court  will  not  decide  it  on  motion.  So  where 
the  validity  of  an  award  is  doubtful,  the  Court  will  not  in- 
terfere by  attachment.  The  resolution  of  the  House  of 
Commons  as  to  the  fact  of  contempt  is  conclusive;  and 
this  Court  cannot  inquire  whether  a  contempt  has  really 
been  committed:  Stockdale  v.  Hansard  (a).  It  is  by  no 
means  clear  that  the  House  of  Commons  may  not  legally 
have  commanded  the  sheriff  to  refund  the  money  levied. 
The  particulars  of  the  contempt  do  not  appear  on  the  war- 
rant of  committal,  but  cases  may  be  supposed  where  the 

(o)  9  A.  &  E.  1—195 ;  S.  C.  2  P.  &  D.  1—179. 
VOL.  HI.  Z 
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184a  levy  would  manifestly  be  a  contempt,  so  that  the  House 
might  legally  order  the  sum  levied  to  be  restored  to  the 
defendants.  Suppose  the  sheriff  had  snatched  the  money 
out  of  the  hands  of  the  defendants,  while  they  were  in  ac- 
tual attendance  upon  the  House; — would  not  that  be  a 
contempt,  so  that  m  point  of  law,  independently  of  privi- 
lege, it  would  be  the  duty  of  the  sheriff  to  give  back  the 
money  ?  The  present  situation  of  the  sheriff  therefore  may 
be  one  of  real  legal  difficulty,  and  the  Court  will  not  pro- 
ceed summarily  against  him.  In  Coates  v.  Lord  Htnvar- 
den  (a)  the  defendant,  who  was  an  Irish  peer,  had  been 
arrested ;  be  was  discharged  on  application  to  this  Court. 
The  House  of  Lords  was  not  then  sitting ;  but  suppose  it 
bad  been  assembled  at  that  time,  and  had  taken  upon  itself 
to  discharge  the  defendant,  and  the  sheriff  had  afterwards 
been  ruled  to  return  the  writ  and  bring  in  the  body;— 
would  this  Court  have  attached  him  for  noncompliance? 
In  Wittier  v.  Miles  (b)  Kensington  Palace  was  held  to  be 
privileged  against  the  intrusion  of  the  sheriff  to  levy  tinder  a 
fi.  fa.  against  the  goods  of  the  Duke  of  Sussex,  who  was 
resident  there;  and  a  return  of  miHa  bona  was  therefore 
hetd  good.  In  Executor*  of  Sktwys  v.  Ckamond  (c),  the 
sheriff,  having  taken  in  execution  a  member  of  parliament^ 
released  him  in  obedience  to  a  writ  of  privilege  of  parlia- 
ment. It  was  decided  that  the  writ  of  privilege  had  pro* 
perly  issued;  and  it  was  also  decided  (third  point)  tbat 
"  although  parliament  should  err  in  granting  this  writ,  yet  k 
is  not  reversible  in  another  court,  nor  any  default  in  the 
sheriff."  The  House  of  Commons  having  declared  that 
the  sheriff  had  committed  a  contempt  in  levying  upon  the 
defendants,  credence  must  be  given  to  that  House.  This 
case  was  certainly  not  free  from  doubt.  Where  it  is  doubt* 
ful  whether  a  subpoena  has  been  served  on  a  party  who  Cuts 
to  attend  as  a  witness,  the  Court  never  proceeds  summarily, 
but  leaves  the  party  *bo  complains  to  his  action.  In  an 
important  case  like  the  present,  if  the  Court  proceeds  snm- 

(a)  7  B.  &  C.  388 ;  S.C.I  M.  (b)  10  East,  578. 

&  It.  110.  (e)  lDy.  59  b. 
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amity,  the  decision  is  final.  It  is  therefore  right  that  the 
sheriff  should  have  an  opportunity  of  putting  on  record  hie 
anawer  to  the  complaint  against  him,  so  that  he  may  have 
the  decision  of  a  court  of  error  upon  the  question  whether  he 
is  liable  to  pay  the  money  twice  over.  The  sheriff  can  only 
relieve  himself  by  a  double  payment:  he  is  in  custody,  in 
point  of  fact,  for  not  refunding  to  the  defendants,  and  he 
will  be  attached  by  this  Court  if  be  does  not  pay  over  to 
the  plaintiff. 

His  situation  entitles  him,  at  all  events,  to  the  indulgence 
of  the  Court  If  the  sheriff  were  actually  on  bis  way  to 
pay  the  money  into  Court,  and  when  he  was  in  its  immediate 
vicinity  a  pistol  were  put  to  bis  head,  and  the  proceeds  of 
the  levy  actually  taken  from  him  by  a  strong  hand,  these  cir- 
cumstances would  be  no  answer  to  an  action  by  the  plaintiff 
for  money  had  and  received,  but  they  would  be  an  answer 
to  a  rule  like  the  present  The  real  situation  of  the  sheriff 
is  like  the  one  supposed :  while  acting  bonft  fide  in  the  dis- 
charge of  his  duty  to  this  Court,  he  is  restrained  by  a  su- 
perior force ;  and,  if  the  Court  cannot  protect  him,  it  will 
at  least  take  the  only  course,  which  will  at  once  neither 
prejudice  the  rights  of  the  plaintiff,  nor  expose  the  sheriff  to 
unnecessary  hardship. 

II.  The  claim  made  by  the  Insolvent  Court,  on  behalf  of 
the  plaintiff's  creditors,  is  an  answer  to  this  rule.  [Lord 
Denman  C.  J.  Should  not  the  sheriff  have  come  here  under 
the  Interpleader  Act  ?  ]  That  act  affords  an  additional  pro- 
taction  to  the  sheriff,  but  he  is  not  bound  to  proceed  under 
it  Besides,  the  churn  is  not  made  by  any  individual,  but  by 
the  Insolvent  Court  itself;  so  that  there  is  no  one  to  come 
in  under  an  interpleader  rule.  The  order  of  the  Insolvent 
Court  increases  the  sheriff's  difficulties;  be  may  have  to 
pay  the  money  three  times  over. 

A  rule  calling  upon  the  sheriff  to  pay  over  money,  which 
he  returns  to  a  venditioni  exponas  that  he  has  ready  to  be  ren- 
dered to  the  plaintiff,  is  unprecedented.  There  is  no  fixed 
time  for  the  sheriff,  after  such  return,  to  pay  the  money*  In 

z£ 
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other  cases  of  default  by  the  sheriff  there  is  an  established 
practice ;  as  where  the  sheriff  returns  cepi  corpus,  he  may 
v.  be  ruled  to  bring  in  the  body  by  a  four-day  rule.    In  theory 

Hansard.     ^  raonev  j8  already  in  Court. 

Piatt  and  Carrington,  contra4.  This  was  moved  as  a  rule 
to  shew  cause  only,  in  order  that  the  sheriff  might  have  an 
opportunity  of  explaining  his  default.  The  cases  relied  on 
to  shew  that  the  Court  will  leave  the  plaintiff  to  his  remedy 
by  action,  are  not  applicable.  In  those  cases  the  jurisdic- 
tion of  the  Court  was  not  questioned :  here  the  very  excuse 
of  the  sheriff  is  bottomed  on  a  contempt  of  its  authority. 
The  resolutions  of  the  House  of  Commons  cannot  deprive 
the  plaintiff  of  his  rights.  If  the  sheriff  had  killed  the  ser- 
jeant-at-arms, who  enforced  those  resolutions,  it  would  not 
have  amounted  to  murder.  The  question  then  must  have 
been  settled  out  of  the  House,  and  at  the  bar  of  one  of  the 
ordinary  criminal  courts.  It  would  be  useless  now  to  bring 
an  action  against  the  sheriff.  After  judgment  had  been  ob- 
tained against  the  sheriff,  the  coroner,  on  whom  it  would 
then  devolve  to  levy,  would  adopt  the  same  course  that  the 
sheriff  now  takes ;  and  so  again  would  the  elisors,  if  an  ac- 
tion were  brought  against  the  coroner.  [Lord  Denman  C.J. 
We  need  not  hear  you  upon  the  point  as  to  the  Insolvent 
Court.  If  this  rule  is  made  absolute,  care  will  be  taken  to 
do  justice  to  all  the  parties  interested.] 

Lord  Denman  C.J.  (after  stating  the  previous  facts.) — 
Notwithstanding  the  return  by  the  sheriff  to  the  writ  of 
venditioni  exponas,  that  he  had  the  money  in  his  hands 
ready  to  be  paid  over  to  the  plaintiff,  the  money  was  not  so 
paid,  and  application  was  made  to  my  brother  Patteson  at 
chambers  for  an  order  to  enforce  the  payment.  My  brother 
Patteson  refused  to  make  the  order.  We  have  inquired,  and 
have  been  informed  by  my  brother  Patteson  that  he  refused 
to  make  this  order  because  he  was  of  opinion,  with  refer- 
ence to  the  recent  rules  of  Court,  that  he  had  no  power,  and 
that  the  case  ought  to  be  referred  to  the  full  Court. 
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By  due  course  of  law  the  plaintiff  has  recovered  judg- 
ment What  is  there  to  prevent  him  from  having  the  fruits 
of  it?  Nothing.  I  do  not  find,  though  I  may  infer,  that 
the  House  of  Commons  disapproves  of  the  law  recently 
laid  down  by  this  Court  in  the  case  of  Slockda/e  v.  Han- 
sard (a).  If  that  be  so,  I  deeply  lament  it.  But  the  opinion 
of  that  House  upon  a  point  of  law  cannot  restrain  the 
Queen's  Courts  from  doing  justice  to  any  subject  who  sues 
in  them.  The  resolutions  of  that  House  are  put  forward  as 
an  obstacle  to  our  making  this  rule  absolute.  They  are 
not.  The  first  resolution  is,  that  the  money  has  been 
levied  in  contempt  of  the  privileges  of  that  House.  Autho- 
rities have  been  cited  to  shew  that  circumstances  may  hap- 
pen such  as  will  excuse  the  sheriff  from  executing  a  writ; 
and  cases  have  been  supposed  in  which  his  execution  of  a 
writ  might  be  a  contempt  of  the  House  of  Commons.  But 
there  are  no  authorities  to  shew  that  the  mere  fact  of  a  she- 
riff having  the  misfortune  to  incur  the  displeasure  of  that 
House  can  deprive  a  plaintiff  of  the  fruits  of  his  judgment. 
If  there  was  cause  for  saying  that  the  execution  of  this  writ 
would  amount  to  a  contempt,  that  cause  might  be  made  to 
appear  on  the  face  of  the  writ,  aud  might  or  might  not  be 
deemed  sufficient:  on  that  I  give  no  opinion.  The  second 
resolution  of  the  House  is,  that  the  money  levied  by  the 
sheriff  be  refunded  to  the  defendant.  I  am  at  a  loss  to  see 
how  this  is  to  deprive  the  plaiutiff  of  the  fruits  of  bis  judg- 
ment* We  may  deplore  the  situation  of  the  sheriff;  but 
unless  there  is  a  legal  ground  why  the  plaintiff  should  be 
deprived  of  the  money,  we  cannot  refuse  to  make  this  rule 
absolute.  The  case  has  been  supposed  that  a  sheriff  may 
have  the  money  ready  to  pay,  and  be  restrained  by  a  supe- 
rior force  from  paying  it.  No  such  return  has  been  made 
in  the  present  case,  and,  if  such  a  return  had  been  made,  I 
do  not  think  it  would  be  sufficient.  The. third  resolution  is 
that  the  sheriff  has  been  guilty  of  a  contempt  in  levying  the 
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money;  and  we  are  informed  that  for  this  contempt  the  two 
gentlemen  who  execute  the  office  are  actually  deprived  of 
their  liberty.  I  make  no  comment  on  this,  except  with 
reference  to  the  present  rule :  a  contempt  may  have  been 
committed  by  the  sheriff  without  disentitling  the  plaintiff  to 
his  rights.  If  any  discretion  remained  to  me — if  the  libera- 
tion of  these  gentlemen  depended  upon  the  course  which, 
in  the  exercise  of  that  discretion,  I  should  think  proper  to 
pursue, — I  should  pause  before  I  made  this  rule  absolute, 
and  exposed  them  to  further  inconvenience.  But  the  Court 
is  not  at  liberty  to  exercise  any  discretion,  and  will  not  sup- 
pose  the  possibility  of  the  House  of  Commons  doing  injus- 
tice. The  Court  has  no  discretion  on  the  subject;  for, 
although  in  practice  it  may  not  be  common  to  order  the 
sheriff  to  pay  money  over,  yet  it  is  the  undoubted  practice 
generally  to  call  on  sheriffs  and  all  other  officers  to  do  that 
which  the  law  requires  of  them.  The  reason  why  there  are 
no  cases  on  the  point  is  obvious :  where  the  sheriff  has  the 
money  in  his  hands  ready  to  pay,  the  reason  which  induces 
him  to  withhold  the  payment  must  be  of  an  extraordinary 
nature  and  of  rare  occurrence.  The  principle  is  clear 
enough;  so  that  there  can  be  no  doubt  that  a  corresponding 
practice  is  warranted  by  the  relation  between  the  Court  and 
its  officers.  When  the  sheriff  says  that  he  has  levied  money 
and  has  it  in  his  hands,  he  must  pay  it  over.  If  he  refuse, 
he  may  be  compelled  to  do  so :  we  cannot  hold  our  hand. 
I  shall  not  advert  to  other  topics  which  have  been  alluded 
to  in  argument,  or  refer  to  the  consequences  which  may 
ensue  in  this  case.  I  confine  myself  to  the  practice  of  dw$ 
Court. 


Littleoale  J.  (after  stating  the  proceedings  in  the  case). 
—The  plaintiff  has  obtained  judgment,  execution  has  issued, 
and  the  amount  has  been  levied.  The  question  is,  how  the 
plaintiff  is  to  get  the  money.  The  plaintiff  might  have 
proceeded  to  recover  it  by  action,  but  he  has  thought  pro- 
per to  apply  to  the  summary  jurisdiction  of  the  Court* 
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The  ordinary  course  is  that  the  sheriff  should  pay  over  the 
amount  of  the  execution  to  the  party  entitled.  I  do  not 
consider  it  necessary  to  advert  to  any  of  the  reasons  which 
have  been  assigned  why  he  should  not  do  so  in  this  case, 
except  to  the  situation  in  which  he  is  placed  by  the  resolu- 
tions of  the  House  of  Commons.  That  reason  does  not 
appear  to  me  sufficient  to  justify  us  in  departing  from  the 
usual  course. 


3#> 
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Williams  J. — I  will  consider  this  simply  as  a  point  of 
practice,  arising  in  the  particular  stage  of  the  cause.  It  has 
haen  so  dealt  with  in  argument,  and  has  been  assimilated 
to  other  cases  in  which  indulgence  is  granted  to  this  extent, 
that  the  Court  will  not  interpose  summarily  to  constrain 
the  sheriff.  The  situation  in  which  the  sheriff  is  now  placed 
is  much  to  be  regretted,  but,  without  intending  to  make 
any  harsh  or  criminatory  observation,  I  must  say  that  a 
groat  portion  of  his  present  embarrassment  is  the  conse- 
quence of  his  own  delay.  He  had  the  money  to  be  ren- 
dered to  the  plaintiff  on  the  19th  of  December,  but  declined 
to  pay  it  over.  His  difficulty  has  been  increased  by  his 
not  doing  what  it  is  said  we  must  presume  he  baa  done, 
namely,  paying  the  money  into  Court.  In  this  state,  of 
things,  what  is  there  in  the  way  of  the  formal  step  of  allow* 
iag  the  plaintiff  to  have  his  money?  In  cases  of  bankruptcy 
intervening,  and  in  other  cases  where  the  title  to  the  pro- 
perty  levied  is  doubtful,  time  is  given  to  the  sheriff  that  the 
conflicting  claims  to  the  property  may  be  adjusted.  But  no 
authority  has  been  produced  for  holding  that  the  operation 
of  a  vis  major  upon  the  sheriff  is  a  sufficient  excuse  for  the 
non-performance  of  his  ordinary  duties  to  the  Court. 
Awards  are  frequently  left  to  be  enforced  by  actiop,  be- 
cause the  legality  of  them  appears  doubtful,  and  it  is  fit  that 
the  points  arising  out  of  them  should  be  formally  decided. 
Here  there  is  no  dispute  as  to  the  property,  nor  any  doubt 
upon  the  law.  Why  should  the  money  be  withheld  from 
the  plaintiff  ?    It  is  admitted  that  he  is  entitled  to  it.    The 
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sheriff  is  in  a  painful  situation.   I  much  lament  this;  but  it 
is  no  reason,  in  point  of  law,  why  we  should  deflate  from 
the  ordinary  practice,  and  deprive  the  plaintiff  of  his  ordinary 
remedy. 


Colehidge  J. — I  so  entirely  agree  both  with  the  con- 
clusion and  the  reasons  of  the  rest  of  the  Court  that,  in  any 
other  case,  I  should  simply  express  my  Concurrence,  without 
saying  anything  more.  (His  Lordship  then  stated  the  pro- 
ceedings in  the  cause.)  On  the  19th  of  December  the 
sheriff  says  he  has  the  money  to  be  rendered  to  the  plaintiff, 
and  no  reason  is  given  w  hy  he  did  not  then  pay  it  over.  At 
that  time  the  plaintiff's  demand  was  satisfied,  and  the  defend- 
ants were  discharged  from  liability  ;  if  the  money  had  been 
embezzled  or  lost  the  defendants  could  not  have  been  looked 
to.  This  rule  was  obtained  on  the  1 1  th  of  January,  and  it 
is  somewhat  remarkable  that  the  answer  to  the  rule  did  not 
completely  arise  until  the  15th  of  January.  Two  remedies 
were  open  to  the  plaintiff  against  the  sheriff.  The  one  by 
action,  the  other  by  rule.  What  has  been  said  as  to  the 
former  remedy  is  perfectly  true.  If  the  plaintiff  had  re- 
sorted to  it,  the  same  objection  that  is  made  in  this  action 
might  have  been  made  in  the  action  against  the  sheriff,  and 
the  plaintiff  might  have  been  engaged  in  an  interminable 
series  of  fruitless  actions,  to  the  disgrace  of  the  law.  The 
plaintiff  might  establish  bis  right  over  and  over  again,  and 
the  money  due  to  him  be  as  frequently  levied,  and  yet  the 
plaintiff  would  be  effectually  deprived  of  it.  It  is  said  that 
this  application  is  unprecedented.  Are  we,  therefore,  al- 
though, as  it  has  been  said,  in  theory  we  have  the  sheriff  in 
Court  with  the  money  in  his  hand,  not  to  tell  him  to  pay  it 
over  to  the  plaintiff?  I  think  this  would  be  trifling  with 
justice. 

.  As  to  the  other  objection,  I  might  say  much  in  expres- 
sion of  sympathy  with  gentlemen  who  have  acted  honorably 
and  bon&  fide  in  the  discharge  of  an  arduous  duty.  But  we 
must  not  forget  the  rights  of  suitors.    The  present  case  has 
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been  put  on  the  footing  of  other  cases,  where  the  Court 
withholds  the  usual  remedy  by  attachment,  and  leaves  a 
party  to  pursue  his  claim  by  action.  But  those  cases  are 
very  different.  In  the  case  of  bankruptcy,  that  has  been 
mentioned,  the  Court  refuses  to  interfere  summarily,  be- 
cause there  is  a  doubt  as  to  the  property,  and  in  the  case  of 
an  award,  because  there  is  a  doubt  as  to  its  validity ;  so 
that  in  either  case,  it  may  ultimately  turn  out  that  the  suc- 
cessful party  has  no  rights.  Here  no  such  doubt  is  sug- 
gested, but  merely  a  vis  major,  namely,  that  the  sheriff  may 
have  to  pay  the  money  twice  over.  The  difficulty,  in  point 
of  law,  which  has  been  intimated,  does  not  exist.  This  is 
an  undefended  action,  and,  as  between  the  plaintiff  and  the 
defendants,  the  plaintiff  must  be  taken  to  have  established 
his  claim*  As  to  any  doubts  which  may  have  been  thrown 
on  our  judgment,  I  will  only  say  that  it  has  hitherto  been 
unquestioned  in  any  court  of  law,  and  is  as  binding  on  us 
as  any  other  judgment,  and  that  we  should  depart  from  our 
duty  if  we  did  not  make  this  rule  absolute. 

Rule  absolute. 
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Piatt  now  moved  for  a  rule,  calling  upon  the  sheriff  of  January  27/A. 
Middlesex,  upon  notice  of  the  rule,  to  be  given  to  his  under- 
sheriff,  to  shew  cause  why  an  attachment  should  not  issue 
against  him  for  for  his  contempt  in  not  paying  the  sum  of 
682/.  7s.  2d.,  pursuant  to  the  above  rule. 

The  rule  was  drawn  up  on  reading  the  affidavit  of  Mr. 
Howard,  that  he  had  applied  to  Mr.  Burchell,  the  acting 
under-sheriff,  for  payment,  by  whom  it  had  been  refused. 

Messrs.  Evans  and  Wheelton  made  an  affidavit  in  answer, 
which  set  out  all  the  proceedings  above-mentioned  in  this 
cause.  The  affidavit  stated  also  that,  after  the  seizure  of 
the  property  of  the  defendants,  the  sheriff,  on  the  28th 
November,  received  a  letter  from  them,  formally  notifying 
the  resolutions  of  the  House  of  Commons  of  the  SOth 
May,  1837  (fl),  in  relation  to  publications  by  its  authority. 

(u)  See  Stockdale  v.  Hansard,  2  P.  &  D.  1. 
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1840.        and  warning  the  sheriff,  that,  in  the  event  of  his  proceeding 

«  *°  8€"  *nc  defendants'  effects,  the  case  would  be  duly  repre- 

v,  sented  to  the  House,  and  that  the  sheriff  would  become 

Hansard.      amenaDle  to  its  authority,  as  expressed  in  the  said  resolu- 
tions.    That  in  consequence  of  this  notice  they  declined  to 
pay  over  the  money  without  an  order  of  this  Court ;  that 
they  were  served  with  the  above  order  of  the  insolvent 
Court;  that  they  were  afterwards  served  with  orders  U> 
attend  the  House  of  Commons;  that  they  attended  end 
were  examined  touching  the  execution  of  the  writs    and 
orders  in  this  case  ;  that  the  resolutions  of  the  21st  January 
were  communicated  to  them,  and  they  were  taken  into  cus« 
tody ;  that  they  believe  they  were  thus  imprisoned  solely 
by  reason  of  their  having  acted  in  obedience  to  the  Queen's 
writ  and  to  the  rules  of  this   Court;  that  they  had  been 
brought  before  this  Court  by  habeas  corpus,  and  i*manded(«  ), 
and  that  they  were  still  in  custody  of  the  serjeant  at  anas. 
The  affidavit  then  proceeded  thus : — "  And  these  deponents 
further  say,  that  throughout  the  whole  of  the  proceedings 
in  this  case,  they  have  acted  bonft  fide,  and  to  the  best 
of  their  judgment,  as  officers   of  this   honorable  Court* 
in  the  execution  of  the  process  of  the  Court     And  these 
deponents  further  say,  that  they  have  been  committed  to  the 
custody  of  the  serjeant  at  arms  of  the  said  House  by  rea- 
son, as  they  verily  believe,  of  what  they  have  so  done  iq 
discharge  of  their  duty  as  officers  of  this  honorable  Court, 
and  in  obedience  to  her  Majesty's  writs  and  orders  of  the 
Court,  and  that  they  have  been  thus  imprisoned,  and  conti- 
nued and  kept  in  prison,  in  order  that  they  may  thereby  be 
induced  and  compelled  to  pay  back  the  said  money  to  the 
said  defendants  in  the  said  cause,  instead  of  paying  it  over 
to  the  said  plaintiff,  according  to  die  rules  and  orders  of 
this  honorable  Court.    And  these  deponents  further  aay 
that  they  have,  throughout  the  whole  of  the  said  proceed- 
ings, been  earnestly  desirous,  and  still  are  so,  to  do  their 
duty  in  their  said  office  faithfully  to  her  Majesty  and  to  this 

(a)  See  the  next  ca»e. 
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honorable  Court;  and  that  they  are  hindered  and  obstructed,        1840. 
and  put  in  peril  and  danger  in  so  doing)  in  consequence  of    s 
the  said  order  to  refuud  the  said  money  to  the  said  defend-  v. 

ants,  and  by  reason  of  their  being  so  imprisoned  as  afore- 
said.    And   these  deponents  further  say,  they  would  not 
have  been  c6mmitted  to  custody  at  all,  if  they  had  complied 
with  the  said  order  to  refund  the  said  amount  to  the  said 
defendants.     And  these  deponents  humbly  submit  to  this 
honorable  Court  whether  this  honorable  Court  will  not  pro- 
tect them,  their  own  officers,  in  the  faithful  discharge  of  the 
duties  imposed  on  them  by  this  Court.     And  these  depo- 
nents therefore  humbly  crave  its  protection  accordingly; 
but,  if  this  Court  shall  declare  that  it  doth  not  possess  the 
power  to  protect  them  in  the  honest,  lawful,  and  faithful 
discharge  of  their  duties,  nevertheless  the  deponents   are 
ready  and  willing  to  submit  to  any  penalty  or  suffering,  in 
their  own  persons,  which  any  other  body  in  the  state  may, 
in  the  eiercise  of  actual  power,  inflict  on  diem  by  reason 
of  such  discharge  of  their  duties,  or  in  order  to  force  them 
to  violate  the  same :  and  these  deponents  are  still  ready  to 
pay  due  and  lawful  obedience  to  their  oaths  and  to  the 
law  as  declared  by  this  Court,  whenever  it  shall  be  pleated 
so  to  declare  the  law  and  the  duties  of  these  deponents* 
But  they  state,  and  humbly  submit  to  this  Court,  that  they 
have  no  means,  by  reason  of  their  imprisonment,  in  their  own 
persons,  to  go  and  procure  the  money  to  pay  over  the  same 
in  obedience  to  the  rule  of  this  Court,  or  actually  to  pay  the 
same  to  the  plaintiff,  or  his  attorney;  and  they  can  only 
obey  the  rule  by  desiring  their  under-sheriffs,  or  other  offi- 
cers, to  pay  the  same  as  aforesaid,  and  verily  believe  that, 
if  they  do  so,  they  will  thereby  expose  their  under-sheriffs, 
or  other  officers,  to  imprisonment  in  their  persons  by  the 
said  House  of  Commons,  for  so  acting  on  behalf  of  these 
deponents.     And  these  deponents  submit  to  this  Court, 
whether  they  ought  to  place  the  said  under-sheriffs  and 
others  in  such  great  peril,  unless  this  Court  can  protect 
them  in  such  obedience  to  this  Court  as  aforesaid.     And 
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these  deponents  further  say,  that  they  are  informed  and  be- 
lieve that  another  action  hath  been  commenced  in  this  Court 
by  the  plaintiff  against  the  defendants,  for  a  cause  pf  action 
similar  in  all  its  circumstances  to  the  cause  of  action  in  this 
cause,  and  in  which  these  deponents  verily  believe  they  are 
likely  to  be  involved  in  the  same  perilous  condition  as  that 
in  which  they  are  now  placed/9 

January  so/A.  Kelly  and  Richards  now  shewed  cause.  [Lord  Denman 
C.  J.  Was  not  the  question  arising  out  of  this  rule  decided, 
in  effect,  when  the  rule  calling  upon  the  sheriff  to  pay  over 
the  money  was  made  absolute  ?]  It  seems  to  be  a  different 
question,  whether  the  Court  will  now  punish  the  sheriff  for 
not  doing  that  which  it  is  physically  impossible  for  him  to 
do.  The  sheriff  has  been  censured  for  uot  yielding  a  more 
prompt  obedience  to  the  successive  writs  in  this  cause.  It 
appears  upon  the  affidavits,  that  at  the  time  when  these 
writs  issued,  the  sheriff  had  distinct  notice  that  the  House 
of  Commons  prohibited  bim  from  obeying  this  Court,  and 
threatened  him  with  punishment  if  he  did  obey.  Under 
these  circumstances  he  felt  it  right  to  protect  himself,  as  far 
as  possible,  by  clothing  himself  with  the  speci6c  sanction 
of  the  Court,  or  of  some  judge,  for  every  step  taken  by  him 
in  the  cause.  It  is  now  shewn  that  he  cannot  personally 
obey  the  Court,  and  he  can  only  obey  by  exposing  his 
officers  to  the  same  consequences  that  have  fallen  upon  him- 
self. He  is  controlled  by  an  overwhelming  power,  and  the 
Court  will  not  punish  him  for  his  inability  to  resist  it.  The 
Court  would  not  attach  the  sheriff  for  neglecting  to  return  a 
writ,  if  the  serjeant  at  arms  actually  held  his  hand,  so  that  he 
could  not  put  it  to  paper;  nor  would  the  Court  attach  him 
for  not  executing  a  writ  against  the  person  of  a  man  who  had 
taken  refuge  with  a  strong  hostile  force,  so  that  the  sheriff 
could  not  take  him  without  exposing  himself  to  certain 
death.  The  sheriff  has  acted  bona  fide,  and  under  circum- 
stances which  negative  the  charge  of  contempt,  and  the 
Court  would  not  punish  him  for  refusing  to  do  an  act  which 
it  has  no  power  to  protect  him  in  doing. 
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Piatt 9  in  support  of  the  rule,  was  not  called  upon. 

Lord  Denmak  C.  J. — This  is  a  motion  for  an  attach- 
ment  against  the  sheriff  for  not  paying  money  in  his  hands 
over  to  the  plaintiff,  in  compliance  with  a  rule  of  Court. 
It  is  suggested  that,  under  the  painful  circumstances  now 
brought  before  us,  it  cannot  be  truly  said  that  the  sheriff  is 
punishable  for  contempt.  I  must  say  that,  if  this  were  a  mere 
penal  proceeding  it  would  be  unjust  to  employ  it  against 
the  gentlemen  who  execute  that  office.  We  think  that  they 
have  conducted  themselves  in  a  way  that  does  them  great 
honor.  But  the  question  is,  whether  the  plaintiff  is  not  to 
have  the  money  which  he  has  recovered  by  the  verdict  of  a 
jury,  and  under  the  strict  sanction  of  the  law.  We  are 
bound  to  declare  that  law  as  it  is.  I  think  the  plaintiff  has 
as  good  a  title  to  that  money  as  any  member  of  parliament 

lias  tO  his  estate,    anj    WC   hpVA  nn  alternating  Knr  tn  rpqinro 

the  sheriff  to_pay^  It  is  said  that  these  gentlemen  are  now 
constrained  into  disobedience  to  this  Court  by  another  and 
an  overwhelming  power.  Without  wishing  to  cast  any  re- 
flection upon  them,  f  must  remark  that,  although  it  was  quite 
natural  and  pardonable  in  them  to  wait  for  the  sanction  of 
the  Court  in  every  step  of  these  proceedings,  yet  the  plain- 
t  jffr  for  whrm  fltgky  were  trnittges^ught  not  to  suffer  from 
the  delay  which  prudence  suggested  to  them.  It  is  said 
tfiat  the  object  of  this  rule  cannot  be  attained  without  ex- 
posing others  to  the  consequences  which  have  already  be- 
fallen the  sheriff.  I  hope  and  trust  such  will  not  be  the  case. 
But,  whatever  may  be  the  consequences,  the  present  rule, 
being  in  the  nature  of  civil  process,  to  enable  the  plaintiff 
to  recover  that  which  the  law  has  awarded  to  him,  must  be 
made  absolute. 
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Littledale  J. — I  am  of  the  same  opinion.  It  does 
happen  that  the  sheriff  is  in  great  difficulty,  but  this  must 
be  treated  like  the  ordinary  cases  of  attachment,  as  for  not 
bringing  in  the  body,  the  object  of  which  is  to  make  the 
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1840.  sheriff  put  in  bail.    That  is,  in  substance,  a  civil  process, 

^^-^  to  assist  a  plaintiff  in  enforcing  payment  of  a  debt*     The 

v.  present  is  also  an  ordinary  proceeding  of  the  same  nature, 

Hamsaad.  gQJ  tfa%  ru|e  miwt  ^  made  absolute. 

Williams  J. — This  step  is  a  necessary  consequence  of 
the  decision  we  came  to  the  other  day.  If  there  were 
any  other  mode,  equally  effectual  with  the  present  rule,  for 
enforcing  payment  from  these  gentlemen,  who  are  eutitled 
to  every  lenient  consideration,  it  would  be  right  that  the 
mildest  courses  should  be  resorted  to  in  preference  to  any 
which  has  the  least  appearance  of  harshness.  The  obser- 
vations made  upon  their  delay  in  executing  the  process  of 
this  Court  were  not  iutended  by  way  of  censure,  but 
merely  to  shew,  as  a  matter  of  fact,  that  much  of  their 
present  difficulty  would  have  been  avoided  by  dispatch. 
The  short  answer  to  the  argument,  that  has  been  used  in 
opposition  to  this  rule,  is,  that  it  is  the  ordinary  proceeding 
for  enforcing  payment,  and  that  there  is  no  other  proceed- 
ing so  effectual. 

Rule  absolute  (*). 

Same  v.  Same. 

April  25th.  Subsequent  to  this  decision  the  plaintiff  commenced  two 
other  actions  against  the  defendants,  for  publication  of 
matter  which  was  the  subject  of  complaint  in  the  last  case, 
and  also  in  a  former  case  (6).  Judgment  was  suffered  by 
default.  On  the  14th  April  the  3  Vict.  c.  9,  received  the 
royal  assent,  by  which  summary  protection  is  given  to  per- 
sons employed  in  the  publication  of  Parliamentary  papers ; 
and 

Wight  man,  in  Easter  term  (April  25th),  moved  to  stay 
the  proceedings  in  these  actions,  pursuant  to  the  Speaker's 
certificate  hereinafter  set  out. 
The  affidavits  stated  that  this  action  was  commenced  by 

(«)  Coleridge  J.  was  absent.    (*)  See  Stcckdalev.  Hantard,  2  P.&  D.  1. 
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writ  of  summons  on  the  13th  February  last ;  that  the  decla-  1840. 
ration  was  filed  on  the  9th  March,  and  interlocutory  judg- 
ment signed  on  the  18th  March ;  that  notice  of  assessment 
of  damages  before  the  sheriff  bad  been  served,  and  had 
been  enlarged  by  a  judge's  order  till  the  fourth  day  of  this 
term ;  and  thy  no  further  proceedings  had  been  had.  On 
the  20th  Apr*  the  Speaker  of  the  House  of  Commons  gave 
the  following  certificate,  in  pursuance  of  3  Vict.  c.  9,  and 
twenty-four  hours'  notice  was  given  to  the  plaintiff  by  the 
defendants  of  their  intention  to  move  this  Court  to  stay  the 
proceedings  :— 

"  la  the  Queen,s  Bench. 

Between  John  Joseph  Stockdule Plaintiff, 

AND 

James  Hansard,  Luke  Graves  Hansard, 

and  Luke  James  Hansard    .     .    .     Defendants. 

I,  the  Right  Honorable  Charles  Shaw  Lefevre,  Speaker  of  the  House 
of  Commons,  by  authority  of  and  pursuant  to  a  statute  made  and  passed 
during  the  present  year  of  the  reign  of  our  sovereign  lady  Queen  Victoria, 
intituled  *  An  Act  to  give  summary  protection  to  persons  employed  in 
the  publication  of  Parliamentary  papers/  do  hereby  certify  that  the 
book  and  paper  respectively  mentioned  in  the  declaration  in  this  cause, 
and  thereia  respectively  described  as  a  book  of  Reports  of  the  Inspectors 
of  the  Prisons  of  Great  Britain,  and  a  certain  printed  paper  purporting  to 
be  a  copy  of  the  reply  of  the  Inspectors  of  Prisons  for  the  Home  District 
with  regard  to  the  Report  of  the  Court  of  Aldermen,  to  whom  it  was 
referred  to  consider  the  First  Report  of  the  Inspectors  of  Prisons  as  far 
as  related  to  the  gaol  of  Newgate,  and  being  the  publications  in  respect 
whereof  this  action  (such  action  having  been  commenced  by  virtue  of  a 
writ  of  summons  bearing  date  the  13th  February  last)  hath  been  com- 
menced and  prosecuted,  were  and  are  the  book  of  reports  and  paper 
published  by  the  above  named  defendants,  by  order  and  under  the  au- 
thority of  the  House  of  Commons. 

Given  under  my  hand,  in  pursuance  of  the  statute  in  that  case  made 
and  provided,  this  20th  April,  1840. 

Charles  Shaw  Lefevre, 

Speaker  of  the  said  House  of  Commons/ 

Wightman.  On  these  facts  the  provisions  of  the  3  Vict. 
c.  9,  s.  1,  are  complied  with,  and  it  is  imperative  on  the 
Court  to  stay  proceedings  in  the  action. 


Stock  da  lb 
v. 
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1P40.  Piatt  appeared   to  shew  cause   in   the   first   instance. 

[Lord  Den  man  C.  J.  We  have  some  doubts  whether  we 
6ugmVtohearr  ^ou;fbr although  th6  act  directs  that  tile 
Hansard,  plaintiff  shall  havetwefaty-f6ur  IbmV  ttoefefe  of  the  motion 
to  stay  proceedings/  that  may  be  to  save  any  further  costs. 
However,  as  this  is  the  first  motion  p>nd? r.  t^  flct,  yop  itjty 
stfUe^  any  objections  you  have.]  It  does  not  appear  that 
the  Speaker's  certificate  applies  to  the  declaration  in  thip 
action,  fpr  the  declaration  is  not  verifie4  to  tlje  Court.  Pi[An 
affidavit  >vas  then  put  in  verifying  the  declaration.]  At  pll 
events  it  doe^  not  appear  that  the  Speaker  had  the  declafp- 
tion  before  bim  when  he  gave  his  certificate ;  and.  therefore 
unless  he  had  the  means. of  satisfying  bis  rn^nd  as  to  the 
truth  of  whaf  be  states,  his  certificate  is  insufficient. 

Wigftttnan,  in  reply,  was  stopped. 

Lord  Den  man  C.  J- — T^e  act  is  clearly  imperative 
upon  us.  The  Speaker  has  certified  to  us  that  tlje  declara- 
tion in  this  action  is  founded  on  a  report  published  by  the 
defendants  under  the  authority  of  the  House  of  Commons. 
Whether  it  was  necessary  for  the  Speaker  to  notice  the  de- 
claration or  not,  the  action  being  identified  by  the  mention 
of  the  writ  of  spmmons,  it  is  unnecessary  for  us  to  inquire, 
as  the  declaration  is  noticed.  And.  at  all  events  we  are 
satisfied  that  we  ought  to  stay  all  proceedings  upon  that 
writ. 

Littledale,  Williams,  and  Coleridge  Js.  concurred. 

Rule  absolute  («). 

(a)  A  rule  was  made  absolute  in  a  similar  action  brought  by  the 

plaintiff  in  Herts. 
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1840. 

The  Queen  v.  Sir  William  Gossett,  Knt.  Serjeant  at 
Arms  of  the  House  of  Commons. 

(Stockdale  ?.  Hansard.)  Monday, 

T>  January  27th. 

Jtt.  V.  RICHARDS  on  a  former  day  in  this  term  (Jan.  Tne  House  0f 

$4tb)  moved  for  a  writ  of  habeas  corpus  directed  to  Sir  W.  Commons  lias 
Gossett,  Knt.  Serjeant  at  Arms  of  the  House  of  Commons,  £jt  for  a  con- 
commanding  him  to  bring  into  this  Court  the  bodies  of  fempt.anfd 
William  Evans  and  John  Wheel  ton,  Esquires,  Sheriff  of  privileges  of 

Middlesex,  together  with  the  cause  of  their  detention.'  lhejHou5.!' 

'      °  #  under  a  war- 

The   writ  was  moved  for  on  the  affidavit  of  Messrs.  rant,  stating 

Evans  and  Wheelton,  which  stated  the  proceedings  in  this  f  "omempt^ 

cause,  and  the  resolutions  of  the  House  of  Commons,  as  &c.  has  been 

already  set  out,  (Stockdale  v.  Hansard,  ante  p.  330.)     After  withoutsetting 

setting  out  the  resolution  that  the  Speaker  should  issue  his  out  the  J**'* 

warrant,  the  affidavit  proceeded  thus : — "  That  they  were  contempt. 

thereupon  taken  into  custody  of  the  Serjeant  at  Arms,  Sir  ^^^7" 

William  Gossett,  Knt.  for  not  paying  over,  as  they  believe,  mittal  under 

the  said  money  in  obedience  of  the  said  order,  and  they  are  i5  rclurnefi  to 

informed,  but  of  their  own  knowledge  do  not  know,  that  a  habeas  cor- 

,       T  ,  ,.      pus  the  courts 

some  warrant  or  other  document  has  been  made  out  by  the  oflnw  cannot 

Speaker  of  the  said  House  of  Commons  or  some  other  discharge  the 

r  prisoner. 

person,  upder  which  the  said  Serjeant  at  Arms  detains  de-     Quare,  whe- 

ponents  in  custody.  But  they  further  say,  that  they  have  not,  ^^^J? 
nor  hath  either  of  them,  read  the  same  or  any  copy  thereof,  can  be  elis- 
or heard   the  same  or  any  part  read  by  any  person  what-  C0Urts  of  law, 

if  the  particu- 
lars of  the  alleged  contempt  are  set  out  in  the  warrant  ami  are  deemed  insufficient. 

2.  Where  a  committal  by  the  House  of  Commons  under  such  a  warrant  is  returned  to 
a  writ  of  habeas  corpus,  the  56  Geo.  3,  c.  100,  s.  3,  does  not  apply  so  as  to  enable  the 
courts  oHaw  to  inquire  into  the  existence  of  the  contempt  alleged. 

3.  To  a  writ  of  habeas  corpus  the  Serjeant  at  Arms  of  the  House  of  Commons  returned 
a  committal  under  the  following  warrant: — "  Whereas  the  House  of  Commons  has  this  day 
resolved  that  A.  having  been  guilty  of  a  contempt  and  breach  of  privilege  of  this  House 
be  committed  to  the  custody  of  the  Serjeant  at  Arms  attending  this  House ;  these  are 
therefore  to  require  you  to  take  into  custody  the  body  of  A.,  and  him  safely  keep  during 
the  pleasure  of  this  House,  for  which  this  shall  be  your  sufficient  warrant.  C.  8.  L. 
Speaker."  Held,  that  there  was  n  sufficient  adjudication  that  A.  had  been  guilty  of  a 
contempt;  and  that  it  sufficiently  appeared  that  the  contempt  committed  had  been 
against  the  House  of  Commons,  and  that  the  House  had  authorized  the  Speaker  to  issue 
the  warrant. 

VOL.  III.  A  A 
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1840.        soever,  but  a  paper  writing  purporting  to  be  a  warrant  was 

.J^T^      shewn  to  them  these  deponents.     That  they  are  not  de- 
ITie  Queen  .  . 

v.  tained  in  custody  of  the  said  Serjeant  at  Arms  for  or  by 

Gossett.  reason  of  any  cause  other  than  for  the  matters  aforesaid. 
That  throughout  the  whole  of  the  said  proceedings  in  this 
cause  they  have  acted  bon&  fide,  and  to  the  best  of  their 
judgment  as  officers  of  the  Court  in  the  execution  of  the 
process  of  the  Court.  That  they  have  been  committed  to 
the  custody  of  the  Serjeant  at  Arms  by  reason  only,  as  they 
verily  believe,  of  what  they  have  so  done  in  the  discharge 
of  their  duty  as  officers  of  the  Court,  and  in  obedience  to 
her  Majesty's  writs,  and  to  the  rules  and  orders  of  the  Court, 
and  that  they  have  been  and  are  thus  imprisoned  and  coo* 
tinued  and  kept  iu  prison  in  order  (amongst  other  things) 
that  they  may  be  thereby  induced  or  compelled  to  pay 
back  the  said  money  to  the  said  defendants  in  the  said 
cause  instead  of  paying  it  over  to  the  plaintiff  in  the  said 
cause,  according  to  the  writs,  rules,  and  orders  aforesaid. 
That  they  have  throughout  the  whole  of  the  said  proceed- 
ings been  earnestly  desirous,  and  still  are  so,  to  do  their 
duty  in  their  said  office  faithfully  to  her  Majesty  and  to  the 
Court,  and  that  they  are  hindered  and  obstructed  and  put 
in  peril  and  danger  in  so  doing,  in  consequence  of  the  said 
order  to  refund  the  said  money  to  defendants,  and  by  reason 
of  their  being  imprisoned  aud  detained  as  aforesaid.  That 
they  would  not  have  been  committed  at  all  if  they  had 
complied  with  the  said  order  to  refund  the  said  amount  to 
the  said  defendants." 

Lord  Denman  C.  J.  (stopping  R.  V.  Richards  in  the 
reading  of  the  above  affidavit). — Without  adverting  to  all 
the  matters  contained  in  the  affidavit,  we  think  there  is 
sufficient  ground  to  entitle  the  gentlemen  to  this  writ 

Rule  granted. 

The  writ  issued  in  the  usual  form,  returnable  immediate 


V. 

GoassTT. 
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On  tbe  37th  Janvary  the  Serjeant  at  Arm*  brought  the        1&4Q. 
Sheriffs  into  Court  with  the  following  return: —  The  q^C£)I 

*  I,  the  sifid  Sfr  William  Oossett,  Knt.,  Serjeant  at  Arms  of  the  House 
of  Commons,  in  the  writ  hereunto  .  annexed  named,  do  hereby  certify 
and  return,  in  obedience  to  the  said  writ,  that  before  the  coming  of  the 
said  writ  to  me,  to  wit,  on  the  21st  January,  1840,  I  did  take  into  ray 
custody,  and  have  therewith  always  detained  in  custody,  and  still  do 
detain  in  my  custody,  tbe  said  William  JStww,  Esq.  and  John  Wheelton, 
Esq.  io  the  said  writ  named,  under  and  by  virtue  of  a  certain  warrant 
under  the  hand  of  the  Right  Honourable  Charles  Shaw  Lefevre,  Speaker 
of  the  House  of  Commons,  which  said  warrant  is  as  follows : — 

"  Martis,  21°  die  Jan.  1840. 
u  Whereas  the  House  of  Commons  have  this  day  resolved  that  Wil- 
liam Evans,  Esq.  and  John  Wheelton,  Esq.,  Sheriff  of  Middlesex,  having 
been  guilty  of  a  contempt  and  breach  of  tbe  privileges  of  this  House, 
be  committed  to  the  custody  of  the  Serjeant  at  Arms  attending  this 
House  ; 

"  These  are  therefore  to  require  you  to  take  into  your  custody  the  bo- 
<£e»  of  the  said  William  Evans  and  Jokn  Wheelton,  and  them  safely  to 
keep  duriag  the  pleasure  of  this  House. 
"  For  which  this  shall  be  your  sufficient  warrant. 

"  Given  under  my  hand  the  21st  January,  1840, 

"  Charles  Shaw  Lefevre, 
**  To  tbe  Serjeant  at  Arms  attending  "  Speaker." 

the  House  of  Commons." 

The  return  was  then  filed,  upon  the  motion  of  JR.  V. 
Richards,  who  thereupon  moved  for  the  discharge  of  tbe 
prisoners. 

R.  V.  Richards,  W.  H.  Watson,  and  Kennedy,  in  sup- 
port of  the  motion.  The  question  is,  whether  tbe  House 
of  Commons  can  prevent  the  law  of  the  land  from  being 
carried  into  effect.  The  decision  in  Stockdale  v.  Han- 
sard (a)  stands  unimpeached,  the  plaintiff  therefore  is  en- 
titled to  the  fruits  of  his  judgment.  It  may  be  shewn  that 
the  Speaker's  warrant  is  insufficient  for  the  detention  of 
die  Sheriffs  on  one  of  three  several  grounds.  1st.  This 
habeas  corpus  having  been  granted  subsequently  to  the  56 

(a)  2  P.  &  D.  1. 
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1840.         GM.  3V t.Jl14ab{  tire  Cbtirt  & botftjtf  *A  iHqbii^  into  tttffatf 
J^T?  •   cbbstttWfofeahfc'yteg^ 
,e  ?*EEN    stifSdfcifc  "  M."  If  )*fami*>citi  tite>W  *M0rtte4<«fe~*e 
Gossett.       watHml>  iuelP  Otight  ttllMM •bM«ottf  llltf  fa^tt  co^sfltu  tttiglhe 
cote&Vnptt   M.Thfe^af^tit  Wfitt^Ufficietit  bulthe<fece4Pifc 
First  point:  »i*.  h  a*arty  appfihfa'by  tfci'tfffltovitsvtbat  the*  Sheriff 

ibrCc^itat  ta^'^WWltfc^lWbWWA'df  ttr£<  pfoflfefces  *rf'  the*  Hduseiof 
not  a  criminal  CoirtmUvaM* bate f iri^r^ly  d(y«ftkl-ge» 'Ifaeir  dutylis  Uife 
oTGwW3,hin  niiiihtefcrfdftiM  ivftfils  'OduVt/by  ac«n*fti'»lHct<Acdi, 
cioo.  ertde  Wits'  brtfcts.1  "It  tttso  a^eai*  that  they  would  woi 

Ii4vte''bitf*  to^iV»itted  fif  tbey  had  i>ai<»;<6ver  the  f>40/,to 
Meisrs.  Hd/tsdrJ,  it  hAhereforfc  a  mete  a  nbterfuge  resorted 
to  by  (he  Hobfcc!  tff'Cdhittiods  to'itisWtone  caore  of  Odni- 
mittal  in  the  Journals,  the  true  cause  be*Tg  ^oite  diffdrfcW> 
anid 'ohe  tthteh1  it '  W»  impo^bfe  ft*  "A  fflonfeift  lo ' <xiit)e4id 
cfcn  amount  tb  4  ttoftfetiipt.  If  thentfote  the  affidavit*  cab 
be  IbokgtJ *aft?,'tlitre  is'too  I  doubt' that  tae  prisoners^  tittle 
discharged.' 1MThte  tetuttr  to  avhfrbfcfcsi  carpus' has  beenbeld 
in  sevei>tf  cd#*rtb'belt'the  only  source'  from  whence  the 
Cottft  <*atf  gather  the1  facti  of  thfe  case,  biit  thrt  is1  only  in 
criminal  *ftses.'  la  all  matters  hot  criminal  tip' 56  Ceo.  <3, 
c.lOO;  sT.  ^/emfct^  ilia*  although  the  return  betuffkie* 
in  law,  tbV  OouVt  toy  *«amttie  into' tb£  Uruth  of  ibe  filets 
set  ^#t«ifl  auch1  return  by  affld*tttv  All  therefore*  that  it 
nece^ar^  to1  ah^M'is  that'*'  co«tef»pt>  fe'tiot<&  Urnafaal 
matter.  A  witaft*l,,itiattor 'riiiat  meaa  scftftt  crime 'for 
whiclv^iv  rtidmtment  Would  lie,  but  it  i«>  obvious  that  at* 
thtftfgh  sdhie  cotitettlpts  biay  be  criminal,  such  au>  striking 
nn  officer  !  of  justice  hrCbtfrt,'  yet-  there  ate  several  con- 
tempts 6ft  tf  hich'ito  indictifcetic  could  be  fcandeth  if { the 
Sheriffs  hdd  not'obfeycrfkhe  Witofthis  Court,  they  *<>uld 
hatd  btittt  HabW  to"  aw  iridictortent  according  to  Hex  ^ 
Ahtrvbavtyt)*  b^ttan  ft  be  Contended  tbey  co«W  also 
be  'indicted  for  refusing  to-  obey  it?  The  question  has 
arisen  as  to  the  applicability  of  this  statute  in  Huntlty  v« 

(a)  4  N.  &  M.  565. ' 
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svfcgglipg,  j*Mwas  Md,bj)r  ft^OrWtiJttat  4  *w  nof ^nqhm       '  •• 
ctim  wal,  matter  >a*i  ww^p^ftOHJa^ibj  Afl£toi.3ii  WRQ*     ,OSSFTTt 
and  therefore!  that  tb^t  ffltll TO \  Wghfc  to  tforjppvflrted, ,  f , ,#pft: , 
Ai«we^<aw(c),*aja  *wmMtU9ri«i  ty^jsawp.jffetf,  be- 
cause:* Was,  kfaoidod  *^(  0*t  p  <H>n^Wrtpfi%r,PW>leg«^ 

of<tlie.Heti4*  ^Mi»<H*qpiiflM/m^ffir  >YMl|i«  Afee  3,1  <7flrn  .^, 
C4«,,frodjtberffrr*tf .fianj nrtjbe>qrim"wJ  vritf^  Aftfifftv?!,. 
Tlwidiota/in  .iB//r(dr^^H.4|&^AW)MPnd  pjtyfer  cases  tbftt, 
may  .<*•  cited  lowipppr^  thM  warrant,^,  wrt>  win*!  fc-. 
OMise4beyjtfAre<iall  Mm*  tflfl  -.JfolBw,  &•*<:*>  Afft  *W*  .¥* 

sUitu.letvtaft^t  r^ferreil,^     ,  ,,    ,,;,  ,1,,,,,,,.,!.  ,...,,,  i.  ,Jlf| 
,  U.Bwt,if  i^J*W4^eJ^ld,^^h^^a^t^4p^?^otWPb.  Sccond  P°',nt; 
atM  i*i*M*ess*ry  ibaubft  fects.p^^wtjng  tKwflftnwt  J^J^ST 
should, be ^toatff   JM^PQ^b^per^M^baA  thei»ftbea?  contempt 
<tdrfiufl  **t  sb4U,b?,deG*tfld.by  a  growl  c^plusiou  rf  .1**.  ^ld  be  8et 
being  set  out  a* the.  oausaipf  cpwmittalqnit?  pos^ary  t# 
the  neal  facta*    This  is,fiot,  likfe  theqa^pjof^.^^wili^ain 
fur  eceateroft  i by  one  qf  the  wp*nPF  tfpurts, ,  whiwe,  al- 
though the  commitment  >H  geiiei^H,  tbe  cause  is  always,  spe- 
cially indorsed*  .  There  also.jta.wairae*  atf9.0nt.tbe  cease 
at  well  as  the.orlderdf  comenittaenti  nWpr,ia  A,comrnMraqnt 
of  the  House.  q(  Cornroqa*.  similar  to  4n  .attachment  by  the 
courts?  of  equity,  for  those.  Courts, . attach  .merely  to  obtain 
an  msweiv  whereas  the  Hou$e  qf  .Comwpnai  qowiju**  in 
erderi  to  punish,  <  In  Moore,  839,  a  <  pumbar  of,  .prcQedeoAs 
ave  collected,  in  which:  this  Court  has  dischiyged  prisoners 
on  bdil,  when  the  scturn.to  ajhabeai.oorpm^et  out  a  com- 
thittal  generally  for ,  contempt.    :Tbe  first  ia  the  ca*e  of 
Astwitk,  a  prisoner  in.  the  fleets, aud  the  return, stated 
"  tiomfloiaaus  furt  per  mandalurn  Jficofai  Bacon  militis,  do* 
mioi  c*uUodU  mdgni  aigiUi  Aogij  virfcate  cujusdam  con* 

(a)  2  B.  &  P.  530.  (c)  9  Chitt.  R.  207 ;  S.  C.  3  B. 

(b)  4  B. &  C.  136;  &  f .  6  D.  8c      &  Aid.  420. 

R.  209.  '  (d)  14  East,  1. 
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tempt  in  cur  canceller  fact."  (a)  [Lord  Denman.  Does 
not  the  demanding  bail  shew  that  the  imprisonment  was 
legal  ?]  It  shews  that  it  was  considered  that  even  the  com- 
mitment by  a  lord  keeper  should  set  out  the  grounds  of  the 
contempt.  It  may  be  admitted,  perhaps,  that,  for  the  last 
150  years,  a  general  committal  by  the  House  of  Commons 
has  been  considered  good.  In  Stremte/s  case  (6)  the  warrant 
of  committal  by  the  House  of  Commons  was  general  and  was 
admitted,  but  that  was  a  case  during  the  Protectorate,  and 
contains  such  preposterous  doctrine  that  it  evidently  can- 
not be  supported.     The  authorities,  however,  in  favour  of 


(a)  Delivery  of  prisoners  brought 
up  by  habeas  corpus  on  bail  ap- 
pears to  have  been  the  course  pur- 
sued by  the  Court  when  an  illegal 
commitment  was  made  by  the 
king's  privy  council,  or  one  of  the 
superior  Courts.  Thus  in  the  free 
conference  between  the  Houses  of 
Paxtiantent  in  1628  touching  the 
liberty  of  the  subject,  (3  Lords' 
Journ.  722,)  Selden  and  Sir  Ed- 
Ward  Coke  cited  twelve  cases,  in- 
cluding two  of  those  mentioned  in 
Moore,  839,  to  shew  that  commit- 
ments by  the  crown  or  privy  coun- 
cil without  cause  expressed  were 
void,  and  that  the  Court  on  the 
returns  to  the  habeas  corpus  had 
delivered  the  prisoners  on  bail.  It 
was  objected  by  the  counsel  for 
the  crown  that  this  practice  im- 
plied that  the  imprisonment  had 
been  legal,  "  for  bailing  doth  sig- 
nify a  kind  of  imprisonment  still ;" 
but  it  was  answered,  ''it  hath  ever 
been  the  discretion  of  the  judges 
to  give  such  respect  to  a  commit- 
ment, by  command  of  the  king  or 
privy  council,  which  are  ever  sup- 
posed to  be  done  in  just  and 
weighty  cases,  that  they  will  not 
suddenly  set  them  free,  but  bail 
them  to  answer  what  shall  be  ob- 


jected against  them  on  the  king's 
behalf;  but  if  any  other  inferior 
officer  do  commit  a  man  without 
shewing  cause  they  do  instantly 
deliver  him."— 2  Cobb.  Pari.  Hist. 
264;  1  Rush  w.  Coll.;  Lords' Jour- 
nals. See  also  the  same  point 
in  the  argument  of  Littleton,  af- 
terwards lord  keeper,  in  the  se- 
cond conference  between  the  Lords 
and  the  Commons  on  the  liberty 
of  the  subject. — 2  Lords'  Joorn.; 
a  Cobb.  Pari.  Hist.  321.  So  al- 
so commitments  for  contempt  by 
judges  of  the  superior  Courts  ap- 
pear to  have  been  made  from 
the  earliest  times  without  cause 
expressed.  See  Staund-  PI.  Cor. 
fol.  75  b.  "  Le  prisoner  nest  bail- 
able, si  le  justice  commanda  un 
a  prison  sans  monstrer  cause  pur 
qui  il  issint  commanda,  oa  pur 
misdemeanor  fait  devant  luj." 
Staundford  lays  this  down  as 
the  construction  of  stat.  Westm. 
1st,  c.  15.  It  was  conceded  by 
Selden  and  Coke  that  if  the  war- 
rants of  the  king  or  privy  council 
expressed  the  cause  generally,  as, 
for  treason,  suspicion  of  felony,  or 
contempt,  it  was  sufficient. 

(6)  5  How.  St.  Tr.  366.;  S.  C. 
Style,  415. 
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a  general  commitment  by  the  House,  are  only  three  or  four        1S40. 


in  number,  but  tbey  all  refit  on  Lord  Shaftesbury's  case  (a), 
and  that  decision  cannot  be  supported*   It  occurred  in  bad  v. 

time*,  1677,  and  in  1680  the  House  of  Lords  resolved  that     GoB9STr- 
all  the  proceedings  in  that  case  were  void.    That  decision, 
it  is  true,  was  supported  in  Regina  v.  Paty  (J))  by  three 
judges  against  UoU  C.  J,,  but  that  judge  was  decidedly  of 
opinion  that  the  warrant  of  committal  by  the  House  of 
Commons  should  set  out  a  valid  cause,  and  not  merely  a  ge- 
neral statement  of  a  contempt.  Holt's  opinions  on  the  point 
have  been  adopted  by  the  profession,  and  were  fully  con- 
firmed by  the  recent  decision  in  Stockdale  v.  Hansard  (c). 
Thus   Lord  Denman  C.  J.  said,  "  Suppose  in  the  cele- 
brated case  of  Admiral  Griffin  that  one,  who  claimed  a 
right  of  fishing  in  his  ponds,  had  brought  an  action  here 
against  the  officer  who  seized  him,  who  justified  the  impri- 
sonment under  the  Speaker's  warrant,  alleging  his  high 
contempt  in  daring  to  fish  in  a  member's  pond  near  Ply- 
mouth, would  not  the  Court  of  Queen's  Bench  have  been 
bound  to  inquire  as  to  the  privilege,  and  to  declare  that  it 
did  and  could  not  extend  to  such  a  case  ?"    This  is  the 
whole  doctrine  now  contended  for.     Shaftesbury's  case  (a) 
was  also  followed  as  a  precedent  in  Alexander  Murray's 
case  (d),  and  recognized  in  Brass  Crosby9 s  case(e),  but  as  it 
is  ahewn  not  to  be  good  law,  the  decisions  founded  upon  it 
are  of  no  authority.    Then  again,  in  Burdett  v.  Abbott  {f)t 
Lord  Ellenborough  threw  out  that  a  general  statement  of  a 
contempt  was  sufficient,  but  that  was  an  obiter  dictum. 
The  answer  of  the  judges  to  Lord  Eldon  in  the  House  of 
Lords  (g)  will  probably  be  relied  upon,  as  they  held  that 
one  superior  court  would  not  inquire  into  the  grounds  of 
the  contempt  for  which  another  superior  court  committed. 

(a)  6  How.  St.  Tr.  1269 ;  S.  C  (^  1  Wiis.  299. 
1  Mod.  144.  (c)  3  Wils.  108. 

(b)  2  Ld.  Raym.  1 105.  (f)  u  East,  1. 
(c)9A.  &E.  116;  5.  C.  2  P.  (g)  5  Dow,  199. 

&D.  112. 
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j8*0i  Ruf  tjjftra,  .tisnp^najpgy  bet*»eea  rtfie  ,pMes;,  J^iiN^tto. 
Ho#s*jo£  QonjtfiopM*  wofc.fM  cQOrt*at  tfUnflnd,,- second^, 
the,  contempt  btfe,*s  >notf4lqg<*l  to, be  of  tf*  How*,  but 
Qf.fh*  pfliyilagefcof  the  House* .  Thi*.  jQpjurt  therefore  tW 
bound  to  take  wtioe  of the  ,p*iWleg48  turned  by,  -{be 
Houpe,  and  to: *sae  thai, the  wJfemifttal  has  bpen  within  tfairj 
jurisdiction,  jMSA.as,  i a  the,  case  of  coauniuals  by  the  ecctari 
sie*fr;*l  JCourlv  or.  by  *  magistrate;  Mw  v,  Dagger  ^ 
Cttpfxt  v« 'Mprfan (ft),  iButj.even  if  all  the.  preceded*  for 
the  b*st,  150  years  beiu  favour  .oH  (be  present  wurraut,  tbfM 
arq  not  to  be:  $lavi*hly  followed-  if  tire  principles  of  (bet 
common,  law  require  that  the  true  cause  for  which  every 
British  auhjflct  is  detained, in  cuetod>  should  be  set  ou{  in, 
the  return  to  the  wi^t-of  habeas  corpus,  bo  precede Qts  ca*, 
authorize  &  contrary  practice*  Tlhe  samp  arguments  which  ace 
urged  now  in  favo*  of  privilege  were  formerly  brought  for- 
ward an,  behalf  of  illega I  taxation  and  imprisonment  by  ,the 
crown.  The  judges.,  who  resolved  unanimously  tjjat  tip 
crown  ex  mero  motu  might  levy  ship-money,  had  numerous 
precedents  to  rely  upon.  So  in  Balers  case  (c) ,  tte  Coprt 
of  Exchequer  decided  that  the  crown  might  levy  custom,*, 
on  imported  .merchandize  by  virtue  of  its  prerogative,  and 
brought  forward  authorities  for  their  decision*  Soi  also  in, 
thq  illegal  imprisonments;  by  the  crown,  the  Courts  sup- 
ported the  prerogative ,  by  numerous  authorities;  DariwlC^ 
case  (4).  So  also  there  was  a  long  chain  of  authorities  for 
the  validity  of  general  warrants*  It  is  submitted,  therefore, 
that  (the  older  authorities,  in  which  the  cause  of  committal 
has  always  been  set  out,  furnish  the  rule  of  law  in  this 
case.  If,  indeed,  Reg,  y*  Paty(e)  be  law,  then  this  ar- 
gument falls  to  the  ground;  but  although  that  is  said  to  be 
the  decision  of  eleven  judges  against  Holt  C,  «Litis  w/eh\ 
known*  that  if  the  case  had  gone  up  to  the  House  of  Lords* 
it  would  have  been  overruled. 

Third  point:      .  Lastly,  the  warrant  is  void  on  the  face  of  it.    No  jujis- 

(a)  5  B.  &  Aid.  79  L  (c)  Lane,  22 ;  &  C.  2  How.  St 

(b)  8D.&R.  106..  Tr.  371. 

(d)  3  How.  St.  Tr.  1. 
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rftttiOrt'tappfears,  for," first, i  Ihferi  i*  ite "adjudication1,1  but      w^ftf^j 
akfrply  *~  retoltitatftf  %f '  rtfe  *  House ;*  bat'  'thtt1'  House  ttHafy1      _ 
Htftfe  pstiseld  l^for^  it'c^Wed '^^'carryi^^'f^Oluti^    "^   v. 
iffto'efffetti1  "'HaVing*  been  guilty  of>  aftofltethpt/T  itf'fadt 
a  Sirect  avmttt^nt  tkattheMpri^ners  weto<guilty  of  W  ebn*  on"the'face of 
tempti'  The'SpbaWr;  t^r^fere/Kfl*n6  ambtirfly  tcyi^i^  ie- 
hriW  wartaur:'    &c*ftMy;  the  Warrtint  *»is»  utacttrtftht;  tor  to 
•peaks  of  W  resolution  W  rAwi  Hodse, !  arid  there  ft  homing 
tbsb^  what!  hot! sle1' i*  meantl  "lit  may'rotati  either  ltd* 
Htffcscfiftf'  LtfrAs,  o*4  the'Hous*  Of  Contention:    Inf  Bras* 
Cfosty's  caaefa);  Itt*  V.  Hobh<nm{b),  and  Btrtdett  *:'A6+ 
bdtt(c),  ttaf  warrant*  c&IHt"  the  Mid  Hou**,''  Which  fesftf- 
ieietav.     Lastly,  the  CtouVY'canrfOt 'take  judicial  uoricti  of 
the  signature  by  /.  8;* before  as  *  9pe*kefi"    The  war- 
rant istiot  heatfed  "  Irt  the  House  of  Corftrrions/'  so  as1  to 
gtV*  U*b"  Court  alty  due  to' what  the  irrstriidierrt  fs;  it  ii, 
theVefc-r*;  Nothing  ttiore  thatt'the  language  of  Mrv  Ixjhvre. 
Nbbddy  attended  *  to  support  the  return .      ■         ; 

*•    '•  ■*■■    ''  -!      •.    •     .   :      -  '        • ■    ■  "    ' 

'  Lord  Den  man. —I  think  it  necessity  to  state,  that  in 
my  opinion  the  judgment,  delivered  by  this  Court  last  term 
hiStotkduk  v.  Mansard  (d)9  is  in  all  respects  perfectly  cor* 
feet.  :  It  decided  that  therd  is  tt6  pdwer  vfk  the*  coirrrtry 
Which  is  abc/ve  being  questtohefl  by  theTaw ;  that  the  dicta 
placing  rinvriege  above  the  law  were  hasty;  {Unconsidered; 
arid  unnecessary  for  the  decision  of  the  cases  in  which 
they  appear,  arid  opposed  by  the  authority  of  other  well 
considered  opinions  Of  the  most  eminent  judges,  and  I  for 
one  endeavoured  to  establish  that  there  was  no  despotic 
pdWeT1  IH  this  cTfflntty  liEelhaTwhich  Was  claimed,  and  I 
law  it  down  that  no  such  power  could  be  recognized  in  a 
cotirt  of  justice.  1  also  thought  that  the  privilege  of  pub- 
lishing, then  claimed  by  the  defendants,  had  no  legal  exist- 
ence^ To  alt  these  opinions  then  deliberately  formed,  I 
now,  after  full  consideratibn/  distinctly  adhere.     If  those 

(«)  S  Wils.  Jfffl.  (c)  14  East,  1. 

(6)  2  Chitt.  207;  &  C.  3  B,  &         (d)  2  P.  &  D.  1. 
Aid.  420. 
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1840.        opinions  were  thought  erroneous,  it  was  the  duty  of  the  law 
s^s^k/      advisers  of  the  House  of  Commons  to  refer  them  to  the 
v,  other* judges,  whose  decision  might  have  been  so  easily  ob- 

Gossett.  taiaed.  If  it  was  not  unworthy  the  dignity  of  that  House  to 
refer  the  matter  of  privilege  to  our  jurisdiction,  it  could  abo 
without  self-disparagement  have  submitted  the  question  to 
the  consideration  of  the  other  judges  of  the  land.  If  also  their 
judgment  had  been  deemed  erroneous,  there  was  a  power 
to  take  it  up  to  the  House  of  Lords,  and  I  will  not  believe 
that  any  man,  who  supposed  that  there  was  ground  to  ques- 
tion the  judgment,  would  hesitate  to  refer  it  to  the  highest 
legal  tribunal  in  the  country,  although  it  baa  been  thought 
fit  to  cast  reflections  on  the  body  to  which  the  appeal  lay. 
It  was  truly  observed  that  such  reflections  were  wholly  in* 
applicable,  for  the  resolutions  of  the  House  of  Commons 
did  not  claim  the  power  of  publication  for] that  House  only, 
but  for  both  Houses  of  Parliament,  so  that  both  were 
equally  interested  in  supporting  the  claim.  And  let  me 
add  that,  if  our  judgment  had  been  adverse  to  the  plaintiff, 
there  would  have  been  no  power  to  prevent  him  from  car- 
rying up  our  decision  by  writ  of  error  to  the  Lords,  so  that 
the  conflict  of  jurisdiction  which  is  so  much  deprecated  by 
the  defendants  would  have  arisen.  Nothing  of  this  sort 
having  been  done,  I  so  far  respect  the  conscientious  deci- 
sion of  my  brethren  and  of  myself  as  to  think  that  the  de- 
fendants were  justified  in  allowing  the  last  judgment  to 
pass  against  them  by  default,  for,  if  they  thought  that  our 
decision  was  not  sustainable,  I  again  ask  emphatically  why 
was  that  decision  not  submitted  to  a  superior  tribunal  i  I 
submitted  my  opinion  then  to  such  tribunals  as  the  law 
affords ;  I  now  submit  it  to  the  still  higher  tribunal  of  public 
/  opinion,  temg  fully  satisfied  that  no  candid  mind  can  go 
(  tlirougn  the  judgments  then  delivered  with  a  wish  to  arrive 
at  a  just  conclusion  without  being  convinced  that  that 
which  was  arrived  at  by  us  was  what  the  occasion  war- 
ranted. We  decided  that  case  on  our  view  of  what  the  law 
was ;  the  decisions  of  our  predecessors  were  the  only  au- 
thorities we  felt  justified  in  following,  and,  discarding  all 
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arguments  from  expediency  and  necessity,  we  took  the  law        1840. 
only  for  our  guide. 

We  adopt  the  tame  course  now  in  deciding  the  questions 
which  arise  upon  this  writ  of  habeas  corpus  and  the  return.      Gossbtt. 
(His  lordship  then  read  the  Speaker's  warrant  and  return.) 

The  question  for  us  to  consider  is,  whether  this  war* 
rant  is  a  good  cause  of  detention.    Three  objections  are 
made  to  the  form  of  the  warrant;   First,  that  no  direct 
adjudication  of  a  contempt  appears  on  the  face  of  it*  the    1 
eipressionTn  the  warrant  being  merely  the  "  sheriff^  having     1 
been  guilty  nf  »  raptgnnpfy"  whirh  is  said  to  be  not  a  direct 
statement  of  the  fact  and  therefore  insufficient     But  in  a 
very  late  case  (a)  the  same  objection  arose  on  an  order  of 
justices,  and  we  considered  that  a  similar  form  of  expres* 
sion  amounted  to  the  averment  necessary,  and  indeed  it 
would  be  childish  to  imagine  that  the  Court  could  be  go* 
verned  by  such  subtleties  in  deciding  on  an  important  case. 
The  second  objection  is,  that,  qyen  if  there  be  an  adjudica- 
tion that  the  sheriffs  should  be  committed  to  the  Serjeant  at  ' 
Arms,  there  is  no  express  order  to  the  Speaker  to  issue  his 
warrant  for  that  purpose.  But  that,  I  apprehend,  is  not  at  all 
necessary.    When  the  House  of  Commons  adjudge  that  a 
contempt  has  been  committed,  we  must  take  notice  that 
the  Speaker  is  au  officer  of  that  House,  and,  if  their  adjudi- 
cation be  thai  a  party  has  Deen  guilty  oFa  contejnpt^aiid  ]je 
be  committed  to  the  custody  of  the  Serjeant  at  Arms,  die 
Speaker  is  authorized  from  that  moment  to  issue  his  waiv 
rant,  and  carry  the  resolution  of  the  House  into  effect. 
The  third  objection  is,  that  the  expression  "  this"  House 
does  not  sufficiently  refer  itself  to  the  House  of  Commons, 
but  that  it  may  mean  some  other  house,  such  as  the  House 
of  Lords.   I  do  not  think  there  is  any  force  in  this  objection. 
The  warrant  recites  the  resolution  of  the  House,  refers  to 
no  other  house,  and  speaks  of  this  House  throughout.    I 
caunot  allow  myself,  therefore,  so  to  trifle  with   a  plain 
intelligible  document,  as  to  say  that  I  entertain  any  doubt 

(a)  Reg.  v.  Lewis,  1  P.  &  D.  112. 
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1640.        upon,  the,  matter*  t  l.t*ijs*  notice  ako  a  fresh. objection. that 

^^^     ***  *een>  •»«*«■  MM^ly,  fkat  ,itfiig,n«4;  saidto  ban, contempt 

r,  qfi^flHpu^e^bMr^he  privileges  of ^beHoufee,;  ll  answer 

Gombot.  •     t£$ ,  by .referring  to,  jRer  v,  fiurfalt  <ja)r ,  where  the  *apie  ex* 

p^e^ioD.w^v^and  >vftp  nptcwvijledat  .  AHitheserver* 

bid  c^Uiciscns,  t^r^ftore,  fall  to  the^  ground,  and  we  cannot 

hftlp.aeejag  thajUhj*  is,a^(!timit|alfor  a  contempt  and  that 

it40,«ade(  Uj!*be.  authority  jof  the  Bo>usa  of  Comtnoas;. ,  >  •» 

• :  Stittj ,  the. »  main5.  \okje<rtion  »  remains .  to    be  considered*! 

f    nwiiely,.  that  thai  facta  OM(t  jof.whickithe  committal  tares*. 


are  not  *et  put,  , so,, as  to,  ejftmajis  to  judge  whether  that 
commitment  has  been  proper  or  not.  It  may  ,be  admitteaV 
that  in  abegceat  majority  of  case*  the  facte  have  been:  stated* 
and  *hac  tbere  are  very  tew  jn  wutch  a  different  course!  hat 
btien  .pursued.  iI  ivriiiitnaiifion  on*  case  which  has.  not 
been -cited  today,  tbat.of  Sir  F>  Fembenton  and,  Sir  <R 
Jme$>  who  were  connuMtted  by  the  House*  of  Couaanons 
itti  1689.  for  *  judgment  delivered  in  this  Court,  a  judg- 
meat4a  necessnnjYJdet  and  reasonable  for  honest  man  and 
good  lawyers  to  give,  as  aey  upon  record,  but  for  whack 
these  too  judge*  were  sent  to  Newgale*  and.  confined  4ll 
the  end'of  theaesqion*  tndin  that  case  the  warrant  set  .out 
the  facts  constituting  the.  contesnpfc.  I: mention  that  caae> 
however,  -  fvrincif)nUy  to  correct  a  mistake  that  has  bee* 
made  of  no  email  importance,  for  I  feel  for  the  honor  of 
the  profession,  and  I  believe  that,  the  fabric  of  society  itself 
will  be  found  to  rest  moat  safely  m  the  value  set  upon  per- 
sonal character*  la  the  resolution  of  the  House  of  Com-* 
mona  committing  those: judges  it  has  been  supposed*  erro- 
neoasly,  that  Lord  Holt  concurred.  It  was  not  a  resolu- 
tion of  the  Convention  Parliament,  of  which  Holt  was  a 
member,  but  was  passed  in  July  of  1689,  in  the  April  of 
which. year  he  had  been  .made  Chief  Justice  of  this  Court* 
I  now  pass  to  the  cases  of  Brass  Crosby  (A),  Sir  F.  Bur* 
dett  (a),  and  Mr.  Hothouse  (c),  where,  upon  the  authority 

(a)  U  Bast,  J.  (c)  2  Chitt.  207  ;5.C.3E& 

(*)  3  Wilt.  188.  Aid.  420, 
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of  l^oxAShdfteib^h  ca*e  («t);  *  VliMlntt  statferttfetftbfth*        IBM.' 

grounds  of  tbtf  contempt 'toils  hdd1  to  bti'tttrneteMify:  >lN*e    ^i^j 

lastxase I  has  teed  irripfrgned  tt^ddy,  fctit  thtiugh"tt{>1  ctotiBt1  w 

it  is  operr -it  discussion  bn  m&iy  groAndV'ft  ta  bdt'Ab  ^     Go8WTlv 

this  partfculWr  point]  '  I  wevfcr  heard  dfly  ofettf  virttons  fottfei 

upon  it  in  thi^f  rebpect  until  this  day.    In  Rt£iV>;  Pdty{bY> 

whfcrfe  thr**oftKe  judge*  h^lddtttt*a  Commitment  forced 

tempt  was  not*  to  be  qaestionfed,  erertif  intfftfijtierit«liob4 

for  commitment  Was  set'  out,   Lotid  HW/^'whtV*  dftftfed 

rVeoi'tbem  on  this  point,  did  ltot  ^uestito  the  ddctrine,  thfcrtj 

if  fk>  cause  had  been  staled,  tfce  warrant  would  have-  been 

sufficients    Alexander  Murray's  c*H  (t)  i*  atiblbery '  where 

the  warrant  was  in  the'  same'foroi;  attd1  #as  hcfldgotaf: 

Thea  comes the  tiUre  of  Bwrdett  v*Abbett(d)j*mA  hoi'c*** 

aan>  be  entitled  to  greater  Weight  both  frbm  theeatmofthV 

ukry  teaming  of  the  judges  and  of  tfte  cownsefl  engaged  in* 

it,  and  fr4m  the  frequent  distrutsiotw,  both-  in  door*  and 

euty  .which  tht  subject  occasioned;     fit  that  case;  Lord 

Etkitbwotigh  observed,  "  upon  this  subject  I  will  only  aayy 

dbst  if  a  coifcaritment  appeared  to  be  for  a  contempt  of  the 

House  of  Common*  generally,  I  would  neither",  in  the  case 

or  that  Court,  of  of  any  other-  of  die  superior  Courts,  in* 

q«ire  further,  but  if  it  did  imA  profeu  to  commit  for  a  con* 

Teibpt,  but  for  some  matter  appearing  oft  the  Tetpro,  which' 

could  by  no  reasonable  intendment!  be  considered  a»'  w 

contempt  of  the  Court  committing,  bat  a  ground  of  domprit^ 

nient,  ptfpably  and  evidently  arbitrary-)  unjust  Md  contrary 

toevAry  prinrijale  of  positive  law  or  national  justice,  I  say 

that  in  the  cat*  of  such  a  commitment,  (if  it  ever  should 

occur,  but  which  I  cannot  possibly  anticipate  as  <Sver  likely 

to  occur)  \ve  must  look  at  it  and  adt  upon  it  as  justice  may 

require Vy     Lord  EUenbotbugli  thus  dearly  'apipeartd:  to 

adopt  the  distinction  laid  down  by  Hilt  Ci  J,,  to  Rtg>  *v 

Paty  {&),  that,  though  the  cause  of  contempt  need  mot  bd 

*  ■     >  ■* 

(a)  1  Mod.  144.  (d)  14  East,  1. 

(*)  3  Ld.  Raym.  1105.  (e)  14  East,  150,  151* 

(c)  1  Wils.  299. 
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stated,  yet,  if  an  insufficient  cause  were  stated,  the  Court 
would  pronounce  it  defective.  In  Hothouses  case  (a)  the 
same  distinction  was  recognised  by  Lord  Tenterden  and  the 
rest  of  the  Court,  and  in  the  recent  case  of  Stockdah  v. 
Hansard  (b)  1  am  bound  to  say,  with  respect  to  myself  and 
brethren,  that  there  was  not  one  of  us  who  did  not  enter- 
tain the  same  opinion.  Passages  from  ray  judgment  have 
been  read,  in  which  it  was  supposed  that  I  threw  out  an 
opinion  tfaat  this  Court  would  examine  into  the  caus£  of 

it  it  will  be  seen  that  tbtoe  ~ 


U^u~C^ 


t 


passages  do  not  at  all  contradict  the  general  proposition, 
but  refer  to  cp«$$  ffhftw  «n  insufficient  canse  appears  on 
the  return.  Reference  has  been  made  to  Lord  Shaftesbury's 
case  (c),  which  is  said  to  be  the  foundation  of  all  the  sub- 
sequent decisions  on  this  subject,  but  that  is  not  so. 
Every  Court  naturally  refers  to  the  last  preceding  decision 
on  the  subject,  but  I  think  the  Houses  of  Parliament  ne- 
cessarily have  a  right  ot  committing  lor  a  contempt,  and 
*Tfie~  Shaftesbury  case  (c)  being  the  most  remarkable,  was 
the  one  to  which  reference  has  been  most  frequently  made. 
Instances  have  been  brought  before  us,  in  which  the  Courts 
have  set  aside  illegal  orders  of  the  Crowiu_but  those  stand 
on  a  different  footing.  Prerogative  can  only  be  exercised 
by  ministerial  agents,  and  as  a  part  of  the  common  law, 
which  will  enforce  it.  But  a  deliberative  assembly~~must 
have  the  power  in  itself  to  vindicate  its  privileges,  which 
can  only  be  by  committing  for  contempt,  and  it  was  fully 
admitted  in  Burdett  v.  Abbott(d)  that,  as  this  power  was 
incident  to  all  the  Courts  of  law,  it  could  not  be  denied 
to  the  Houses  of  Parliament.     I  therefore  think  the  cases 


of  prerogative  do  not  apply 
whether  the 


Without  entering  into  verbal 
House  of  Commons  is  a  court  or 


criticism, 

not,  I  think  they  clearly  have  the  power  to  commit  for 

breach  of  privilege,  and  I  am  aware  that  the  House  of 

(a)  3  B.  &  Aid.  420;  &  C.  2  (c)  1  Mod.  144. 
Chit.  207.                                            (<Q  14  East,  1. 

(b)  2  P.  &  D.  1. 
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Lord?,  when  sitting  on  writs  of  error  from  the  common        1840. 

law  courts,  sit  as  the  High  Court  of  Parliament  for  the    _J*~I^ 

'  &  .  The  Que£H 

whole  body.    Now  it  is  clear  that  one  court  cannot  inter-\        v. 

fere  with  committals  for  contempt  made  by  another  court.  1  Go9B1BTT* 
Tiis  point  was  elucidated  in  a  singular  way  in  Burdett  v. 
Abbot  (a),  in  the  House  of  Lords.  Lord  Eldon  there  asked 
the  judges,  if  a  committal  for  a  contempt  had  been  made 
by  the  Court  of  Common  Pleas  for  a  contempt,  whether 
another  court  would  inquire  into  such  a  committal,  and 
the  unanimous  answer  of  the  judges  was,  that  such  inquiry 
could  not  be  made.  We  must  presume  that  whenever  any 
Court,  and  much  more  either  House  of  Parliament,  takes 
upon  itself  solemnly,  and  under  the  advice  of  the  law  offi- 
cers of  the  Crown,  to  declare  any  thing  contempt,  that  it 
is  a  contempt  in  fact. 

It  is  said  that  we  may  look  at  the  affidavits  in  order  to  as* 
certain  the  facts  under  66  Geo.  3,  but  that  is  not  the  proper 
construction  of  the  act.  An  affidavit  must  be  produced  in 
order  to  authorize  the  writ  of  habeas  corpus,  but  if  a  return 
is  made  to  that,  setting  out  a  committal  for  contempt,  that 
is  sufficient.  It  would  be  unseemly  in  us  to  act  upon 
any  suspicion  that  the  House  of  Commons  has  suppressed 
any  facts,  the  statement  of  which  would  tend  to  shew 
in  a  court  of  law  that  a  subject  had  been  improperly  de- 
prived of  his  liberty.  It  would  be  monstrous  to  suppose 
that  such  could  be  the  case  under  the  advice  of  men  of 
great  learning  and  ability  ;  and  I  will  not  readily  presume 
that  it  could  be  so.  What  injustice  indeed  might  be  com- 
mitted, if  it  should  be  considered  not  improper  to  make  an 
insufficient  statement  of  facts  in  order  to  keep  the  Court  in 
the  dark.  The  Recorder  Jeffertys  might  have  said,  I  will 
wreak  my  vengeance  on  Bushell,  by  committing  bim  for 
contempt,  without  setting  out  the  cause  ;  but  I  cannot  be- 
lieve that  such  a  course  has  been,  or  ever  will  be  adopted 
in  these  days.  I  am,  therefore  bound  to  say  that  the  return 
is  good  and  that  the  prisoners  must  be  remauded. 

(a)  5  Dow,  199. 
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1840.  Littlbdalb  J. — I  entirely  concur.    It  is  impossible  for 

us  to  bold  that  the  judgment  in  Stochdale  v.  Hansard  (a)  is 
not  a  binding  judgment ;  it  might  have  been  carried  to  the 
Gossett.  Exchequer  Chamber,  and  to  the  House  of  Lords,  but  it 
has  not  been  appealed  against*  and  therefore  stands  unintr 
peached.  - 

We  are  now  to.  determine  on  the-  validity  of  the  Speaker's  > 
warrant,  the  objection  to  which  is  mainly  based  on  the 
omission  of  the  facts  constituting  the  contempt.  Iu  a 
number  of  cases  in  earlier  times,  the  causes  appear  to  be 
set  out,  but  in  more  recent  cases,  and  particularly  in  But* 
deU  v.  Abbot  (6),  that  was  held  to  be  not  necessary.  As  the 
House  of  Commons,  therefore,  have  resolved  in  general 
terms  that  the  sheriffs  have  been  guilty  of  a  contempt,  we 
are  bound  by  it.  The  verbal  objections  do  not  amount  to 
any  thing.  It  is  said  that  the  warrant  is  signed  by  Mn 
Lefevre,  as  Speaker  only,  and  it  is  not  averred  that  be  is 
Speaker  of  the  House,  but  this  Court  must  take  notice  that 
he  is  an  officer  of  the  House  of  Commons,  and  he  is  bound 
to  carry  their  resolutions  into  effect.  It  is  then  said,  that 
the  term  "Mtt  House  "  is  ambiguous,  but  no  other  house  is 
mentioned,  it  must  therefore  mean  the  House  of  Com- 
mons, more  particularly  as  it  is  addressed  to  the  Serjeant 
at  Arms. 


/ 


Williams  J.-r-I  agree  that  we  must  follow  the  law  aa  it 
has  been  laid  dowu  by  our  predecessors.  It  was  a  startling 
admission  to,  make,  that  the  precedents  for  the  last  160 
years  warrant  a  committal  being  made  in  general  terms,  for 
what  are  precedents  vahen  confirmed  by  judicial  decisions, 
but  the  law  of  the  land,  which  judges  are  bound  to  follow  i 
The  power  of  committing  is  one  thing,  and  the  committing 
for  a  frivolous  cause,  with  that  cause  stated,  is  another,  but 
with  this  latter  case  we  have  nothing  to  do  now.  If  a  re- 
turn be  made  which  shews  some  absurd  cause  of  committal, 
I  agree  with  Lord  Ellenborough  in  Burdett  v.  Abbot  (6), 

(a)  2  P.  &  D.  1.  (b)  14  East,  1. 
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tint  tbirGapist  wotld  be  brand  torinqrire,  but  only  in 'such  18*X 
a  case.  The^o kit  then  n6wis^fw4i^tfc€rth^i»HUrh  is' good  '^"^ 
ae<toitfitg'to>tbrauttioYitte*L-  ^Now  tfce'same  4bnw  *f  r*«  _  v. 
t*r**k>pcfaiiB  io  hatebWn  tfsediirSir  F.  hhtrielt's  tase(*V 
Bra*' Grades 'cfcse(4)j  and  WoMofai*V  case  (c).  Lord1 
Kenyon  also  laid  down  the  same  doctrine  as  did  C.  J.  De* 
Gray  in &rm* Gtotbg1* cas0(£)> and  that ctf  ae,  be  it  observed, 
was  cited  and  spoken  of  in  the  highest  terms  bf  Lon*: fi**1 
Unb&ougkm  Buriett\.  Abbott  (*).  C.  J.  Be  Gray  then* 
stated' emphatically  "  when  the  H  oust1  of  Common*  adjudge 
any  thing  to  be  a  contempt  or  a  breach  of  privilege,  their 
adjudication  is  a  conviction,  and  their  commitment  in  con* 
stqm&ce  is  execution ;  and  no  court  can  discharge  or  bail 
a  person  that  is  in  execution  by  the  judgment  of  any  other 
court,"  He  goes  on  to  shew  that  the  -Courts  of  Westminster 
HdK  caAriet  sit  in  appeal'  from  a  judgment  of  the  Home  of 
Commons,  and  that  it  w  only  Where  the  question  of  privilege 
arise*  incidentally  that  the  coimfeion  law  Courts  will  examine 
into  it.:  What  question,  therefore,  can  We,  with1  all  these 
authorities  before  us,  consider  to  be  open  for  our  decision? 
It  is  submitted  to  u*  that  these  gentlemen  ought  to  be  dis- 
charged, but  I  am  clearly  of  opinion  that  the  Warrant 
s|tfW0  a  sufficient  cause  in  law  for  their  detention. 

i  Coleridge  J. — I  entirely  agree  with  the  rest  of  the 
Court;  but  I  come  to  this  conclusion  with  very  great  regret 
I  content  myself  with  saying,  as  to  Stvckdak  v.  tlan$ard(d), 
that  I  concur  with  the  general  principles  we  there  laid  dotott* 
We  adapted  them  after  a  laborious  investigation,  and  al- 
though the  share  1  took,  compared  with  other  members  of 
the  Court,  Was  small,  I  am  fully  satisfied  with  the  propriety 
of  the  decision.  I  also  agree,  that,  if  there  was  any  legal 
ground  for  disputing  it,  it  would  have  been  much  better  to 
have  carried  that  case  to  a  court  of  error.  Two  main  objec- 
tions are  taken  to  the  sufficiency  of  this  warrant;  fast,  that 

(a)  14  East,  148.  (c)  3  B.  &  Aid.  420;  S.C.  2  Chit.  207. 

(6)  3Wila.  18&  (<0  2P.&D.1. 
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it  does  not  slate  the  facts  constituting  the  contempt;  second, 
that  the  affidavits  do  state  facts  which  warrant  us  in  holding 
the  return  insufficient.  As  to  the  first,  it  is  too  late  to  con- 
tend now  that  warrants  of  the  Speaker  in  this  form  are  not 
sufficient;  this  is  the  shape  in  which  they  have  often  ap- 
peared, and,  according  to  the  argument  of  Lord  Ellenbo- 
rough,  in  Burdett  v.  Abbot  (a),  the  form  is  sufficient.  When 
once  it  is  established  that  a  committal  is  made  by  a  superior 
court,  having  authority  to  commit,  that  is  in  the  nature  of 
an  adjudication.  The  House  of  Commons  has  a  right  to 
commit,  which  is  not  even  disputed ;  we  are  therefore  bound 
by  the  statement  of  their  adjudication.  Second,  it  is  a  mis* 
take  to  contend  that  this  is  a  habeas  corpus  under  56  Geo. 
3 1  it  is  a  habeas  corpus  at  common  law,  issued  in  term,  and 
therefore  the  provisions  of  that  act  do  not  apply.  But 
it  is  saicTtbat,  although  the  return  may  not  be  controverted, 
the  affidavits  may  be  read  to  add  some  additional  statements. 
But  the  return  alleges,  that  these  gentlemen  are  committed 
for  a  contempt;  now,  is  there  a  word  in  the  affidavit  which 
alleges  that  these  gentlemen  were  not  committed  for  a  con* 
tempt,  and  is  it  not  clear  that  they  are  only  used  to  shew 
that  in  fact  no  contempt  at  all  has  been  committed  ?  I  am, 
therefore  of  opinion,  that  the  prisoners  must  be  remanded. 

Rule  refused  (&). 

(a)  14  East,  148.  rant  to  the  Serjeant  at  Arms  to  ar- 

(6)    In  Anderson  v.  Dunn,    6  rest  the  plaintiff,  and  to  have  him 

Wheaton (U.S.),  204,  the  question  before  the  House  to  answer  the 

was    raised   before   the  Supreme  charge.     For  this  arrest  the  plain* 

Court,  whether  the  House  of  Re-  tiff  brought  his  action  of  trespass 

presentatives  of  the  United  States  and  false  imprisonment  against  the 

had  power  to  take  cognizance  of  a  Serjeant  at  Arms,  who  pleaded,  in 

contempt  not  committed  by  one  of  justification,  the  resolution  of  the 

their  own  members  or  in  face  of  House,   that    "  the   plaintiff  had 

the  House.    It  appears  by  the  case  been  guilty  of  a  breach  of  the  pri- 

that  the  plaintiff  bad   made  an  vilegea  of  the  said  House,  and  of 

offer  of  a  bribe  (it  is  not  stated  to  a  high  contempt  of  the  dignity  and 

whom),  which  the  House  voted  to  authority  of  the  same,"  and  that 

be  a  breach  of  their  privileges,  and  in  virtue  of  the  Speaker's  warrant 

a  contempt,  and  issued  their  war*  thereupon  (which  merely  recited 
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the  above  resolution),  1m  arretted  out  of  the  territorial  jurisdiction  of         1840* 

the  plaintiff!  congress.    It  was  also  contended       s^v^S 

It  was  contended  on  demurrer,  that  the  warrant  was  illegal  in  not  The  Queen 
that,  as  the  powers  delegated  to  the  setting  out  the  cause.  But  the 
United  States,  being  in  derogation  Court  held  that  the  House  postes- 
of  the  rights  of  sovereign  states,  sed,  by  necessary  jmpHcatjon,  the 
were  to  be  construed  strictly, and  as  power  to  commit  for  contempts, 
the  only  authority  to  punish,  given  and  that  the  warrant  need  not  set 
by  the  Constitution  (art.  1,  s.  5)  to  out  the  grounds  ofjhe  contempt^ 
the  respective  Houses  of  Congress,  for"  that  the  Court  must  presume 
was  as  to  its  own  members,  the  that  the  House  would  not  have  is- 
House  possessed  no  power  to  com-  sued  it  without  duly  ascertaining 
mit  any  one  else  for  a  contempt,  the  fact  charged  in  the  commit- 
more  especially  when  committed  mem. 


) 
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Maoob  and  others  v.  Chadwick  and  others.  January  24th. 

CASE,  for  fouling  a  stream  of  water  which  ought  of  right  garments  m 

to  flow  &c,  used  by  the  plaintiffs  for  brewing.  respect  of  wa- 

tercourses  is 
Pleas:   1.  Not  guilty.     2.  That  the  plaintiffs  ought  not  generally,  the 

of  right  to  enjoy  the  water  of  the  stream,  and  that  it  had  same»  wnetner 

*  *  .  n  tne? are  natu" 

not  been  used  to  now,  nor  of  right  ought  to  flow,  to  the  ral  or  artifi- 

brewery  and  premises  of  the  plaintiffs,  for  the  purposes  of  C1\yhere 

brewing  or  for  other  necessary  purposes.     Issue  on  these  through  an  ar- 

.  tificial  chan- 

Pleas*  nel,  made  for 

The  cause  was  tried  before  Palteson  J.  at  the  Cornwall  the  purpose  of 
c  •  r™  -i  training 

bummer  assizes,  1837.      The  following  are  the  material  mines,  the 

facts  of  the  case.     In  1802  the  plaintiffs  became  occupiers  drainage  water 

r  b  r  has  flowed  for 

of  premises  at  Redruth,  in  Cornwall.     Adjoining  their  pre-  twenty  years 

raises  was  the  outlet  of  an  u  adit/'  or  subterranean  pas-  j" consequent 

sage,  artificially  cut,  for  the  purpose  of  draining  water  from  of tn©  working 

mines.     Over  this  adit,  which  was  of  great  antiquity,  were  having  been 

two  mines,  both  of  them  drained  thereby,  the  one  called  discontinued, 

over  oremises 
Wheal  Captain  Mine,  the  other  called  Wheal  Silver  Mine,  of  a  person 

who  has  used 
it  for  that  period,  the  working  of  the  mines  cannot  be  resumed   (unless  there  is  a  cus- 
tom to  warrant  it),  so  as  to  foul  the  water  and  disturb  his  enjoyment. 

Qutere,  Whether,  in  the  absence  of  custom,  the  practice  of  all  mineral  districts  is 
material  to  shew  that  the  enjoyment  of  such  water  was  not  of  right,  as  it  must  have 
been  known  that  the  mine-owner  had  made  the  watercourse  for  his  own  convenience, 
and  had  ceased  to  work  it  with  the  intention  of  resuming  whenever  it  suited  his  interest. 

B  B  2 
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The  Wheal  Captain  Mine  had  been  in  work  about  forty 
years  before  tbe  commencement  of  this  action,  bat  not  since. 
The  Wheal  Silver  Mine  bad  remained  idle  for  a  much  longer 
period.  The  water  from  ibis  adit  in  1802,  and  continually 
down  to  the  time  of  tbe  grievance  complained  of,  in  conse- 
quence of  the  mining  works  having  been  discontinued,  had 
flowed  in  a  pure  state  from  the  adit,  and  over  the  land  of 
the  plaintiffs.  The  plaintiffs  in  that  year  had  erected  a  large 
brewery  on  their  land,  and  throughout  the  above  period  had 
traded  there  as  brewers,  and  bad  used  the  water  in  their 
business.  In  the  first  instance  they  collected  the  water  in 
a  pool,  which  was  cleared  oat  and  deepened  for  that  pur- 
pose* In  1820,  they  made  a  dam  across  the  stream  to  raise 
the  water  to  a  sufficient  level  for  a  new  malthouse  erected 
in  that  yea*r;  add  in  1835  they  substituted  a  reservoir  for  the 
pool.  In  1805,  and  subsequently,  when  the  flow  of  water 
was  diminished  by  accidental  obstruction  in  the  adit,  it  had 
been  cleared  out  by  the  plaintiffs.  The  defendants  were 
shareholders  in  a  compaoy  formed  for  tbe  purpose  of  work- 
ing the  Wheal  Silver  Mine,  and  had  no  connection  with  the 
owners  or  workers  of  the  Wheal  Captain  Mine,  whicb  was 
tbe  mine  last  in  use.  This  company,  in  1 836,  obtained  per- 
mission from  its  owners  to  work  the  Wheal  Silver  Mine, 
but  had  themselves  no  property  either  in  the  mine  itself  or 
the  adit.  In  the  same  year  they  commenced  their  mining 
operations.  The  effect  of  this  was  to*  render  the  stream 
from  tbe  adit  impure,  and  useless  for  tbe  brewery.  The 
defendants  set  up  a  custom  in  Cornwall,  of  "  once  an  adit 
always  an  adit,"  and  contended,  therefore,  that  the  plain- 
tiffs having  taken  the  water,  subject  to  the  customary  right 
of  the  miner  to  resume  his  operations  at  any  future  time,  bad 
acquired  no  right  to  a  continued  flow  of  pure  water,  not- 
withstanding their  user  of  twenty  years.  It  was  also  con- 
tended that,  as  this  was  an  artificial  watercourse,  no  ease- 
ment could  be  acquired  in  it.  His  lordship  directed  the 
jury  that,  if  the  custom  were  not  established,  there  was  no 
difference  between  an  artificial  and  a  natural  watercourse 


Mauor. 
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in  respect  of  the  rights  which  alight  Ibe  aoqqired  lover' theni        1840. 
by  user,  and  that  the  pJaintiffswere  entitled  tb  veoeivfe  the' 
water  in  a  pure  state,  if  they  had .ta'crijbyed?i£  fortWenty        ~'v. 
yean.    The  jury  negatived  ■  the  eastern;  ami  netut  Aed  iwmC  Howies. 
diet  for  the  plaintiffs.  •  ■» 

Bompas  Serjt,  in  the  following  term^  obtained  a  rule  nisi 
for  anew  trial,  on  the  ground  of  misdirection^  . 

..-.,.!  '  ■ 

Sir  W.  W.  Fotiett,  Crovder  and  Butt  shewed  cause  <a).<' 
If  an  easement  in  water  flowing  from  the  adit  of  a  mine  dan 
be  acquired  by  user,  it  was  acquired  in  this  case  by  noto- 
rious and  uninterrupted  user  for  nearly  forty  years.  That 
twenty  years'  user  of  a  watercourse  gives  an  easement  in  it 
appears  to  be  the  general  rule;  Bakton  \.  Bemted(b); 
Beaky  v.  Shaw  (c),  and  Mason  v».  Hill  (d  )i  But  Arkwnght 
v,  Gt  11(e)  will  be  relied  on  for  the  defendants,  tb  shew 
that  this  rule  does  not  apply  to  artificial  watercourses. 
"  The  stream,"  it  is  there  said  by  Lord  Abmger  C.  B.,  in 
delivering  the  judgment  of  the  Court,  "  npon  which  the 
milk  (of  the  plaiatiff)  were  coostructtd,  was  not  a  natural 
watercourse,  to  the  advantage  of  which,  flowing  m  its  na- 
tural course,  the  possessor  of  the  land  adjoining  would  be 
entitled,  according  to  the  doctrine  laid  down  in  Mason  v« 
Hill(d)  and  in  other  cases.  This  was  an  artificial  water-* 
course,  and  the  sole  object  for  which  it  was  made  was  to 
get  rid  of  a  nuisance  to  the  mines,  and  to  enable  their  pro* 
prietors  to  get  the  ores  which  lay  within  the  mineral  field 
drained  by  it;  and  the  flow  of  water  through  that  channel 
was,  from  the  very  nature  of  the  case,  of  a  temporary  charac- 
ter, having  its  continuance  only  whilst  the  convenience  of  the 
mine-owners  required  it,  and,  in  the  ordinary  course,  it 
would  most  probably  cease  when  the  mineral  ore  above  its 
level  should  have  been  exhausted.*9      But  in  that  case  the 

(a)  At  the  sittings  after  last         (c)  6  East,  208. 
Michaelmas  term  (Nov.  27),  be-         (rf)  5  B.  &  Ad.  1 ;   S.  C.  2  N. 
fare  Lord  Denrnan  C.  J.,  Fat  toon,     &  M.  747* 

Williams  and  Coleridge  Js.  (e)  5M.&W.  203. 

(b)  1  Camp.  463. 
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plaintiff  was  affected  with  notice  that  the  flow  of  water  was 
of  a  temporary  character  only.  The  working  of  the  mine 
was  never  abandoned,  as  in  this  case;  the  plaintiff  was 
connected  with  the  owners  of  the  adit  or  "  sough/9  as  it 
is  there  called,  from  which  the  water  issued,  and  its  flow  was 
diminished  by  the  construction  of  another  sough  at  a  lower 
level.  These  circumstances  are  adverted  to  in  the  judg- 
ment— "  that  Sir  Richard  Arkwright  contemplated  the  dis- 
continuance of  this  watercourse  (if  the  question  of  his 
knowledge  in  this  state  of  things  can  be  material),  there  is 
evidence  in  the  lease  made  in  1771,  which  contains  a  pro- 
viso for  a  supply  from  the  river,  in  the  event  of  the  stream 
being  lessened  or  taken  away  by  the  construction  of  another 
sough ;"  and  again,  the  user,  "  whilst  the  flow  of  water 
was  going  on  for  the  convenience  of  the  mines,  would 
afford  no  presumption  of  a  grant  at  common  law  as  against 
the  owners  of  the  mines.9'  The  present  plaintiffs  have  no 
connection  with  the  owner  of  the  mine,  and  when  they 
appropriated  the  water,  its  "  flow  was  not  going  on  for 
the  convenience  of  the  mines,"  the  working  of  which  had 
already  ceased.  It  is  difficult  to  understand  in  what  sense 
the  stream  in  question  was  not  a  natural  stream.  In  almost 
all  cases  the  flow  of  water  is  natural,  though  it  is  confined  by 
the  hand  of  man  within  an  artificial  channel.  The  following 
illustration  is  used  by  the  Court  in  Arkwright  v.  Gell  (a) : 
"  A  steam  engine  is  used  by  the  owner  of  a  mine  to  drain  it, 
and  the  water  pumped  up  flows  in  a  channel  to  the  estate 
of  the  adjoining  land  owner,  and  is  there  used  for  agricul- 
tural purposes  for  twenty  years.  Is  it  possible,  from  the 
fact  of  such  a  user,  to  presume  a  grant,  by  the  owner  of  the 
steam-engine,  of  the  right  to  the  water  in  perpetuity,  so  as 
to  burthen  himself  and  the  assigns  of  his  mine,  with  the 
obligation  to  keep  a  steam-engine  for  ever  for  the  benefit  of 
the  landowner  ?"  The  argument  for  the  plaintiffs  does  not 
go  to  the  extent  of  the  case  put  by  the  Court:  the  working 
of  a  steam-engine  is  a  positive  act :  it  is  not  contended  that 

(o)  5M.&W.  203. 


HILARY  TERM,  III  VICT. 

the  defendants  were  bound  to  do  any  act  to  continue  the 
flow  of  water,  but  tbat  tbey  were  bound  to  do  no  act  to 
prevent  its  continuance,  whether  in  quantity  or  quality.  If, 
notwithstanding  the  peculiar  circumstances  of  that  case, 
Arkwright  v.  Cell  {a)  is  to  be  taken  as  an  authority  tbat 
an  easement,  with  respect  to  what  is  termed  an  artificial 
watercourse,  is  not  to  be  acquired  by  user  in  the  same 
manner  as  if  it  were  a  watercourse  entirely  natural,  the 
doctrine  cannot  be  supported.  The  case  would,  indeed, 
have  been  taken  to  a  court  of  error,  but  it  was  compro- 
mised* 

If,  on  the  authority  of  Arkwright  v.  Gell(a)t  the  pro- 
bability of  a  party  intending  to  allow  an  easement  to  be 
perfected  in  derogation  of  his  interest,  is  to  form  an  ele- 
ment for  consideration  in  questions  of  this  kind,  the  law  of 
easements  will  be  entirely  changed.  The  law  has  hitherto 
been,  that  such  rights  are  acquired  either  by  prescription, 
which  supposes  user  beyond  legal  memory,  or  by  grant, 
which  is  presumed  after  user  of  twenty  years.  All  that  is 
required  is,  that  the  right  should  be  the  subject  matter  of 
a  grant,  and  should  have  been  exercised  for  that  period 
notoriously,  without  interruption,  and  under  a  claim  of 
right  If  a  way  had  been  used  for  twenty  years  over  a 
field  which  was  known  to  contain  valuable  minerals,  could 
the  owner  of  the  mine  afterwards  destroy  the  way,  on  the 
plea  that  he  never  could  have  intended  to  grant  any  right 
so  prejudicial  to  bis  interests  ?  The  flow  of  this  water* 
course  was  originated  by  the  mine-owner,  for  the  purpose 
of  removing  a  nuisance  from  himself;  but  it  is  quite  imma- 
terial what  bis  object  was  ;  whether  be  intended  to  benefit 
or  to  injure  other  land  over  which  the  water  passed,  the 
owner  of  that  land  equally  acquires  a  right  to  the  water  by 
user.  If  the  brewery  of  the  plaintiffs  were  abandoned,  and 
the  water  then  became  a  nuisance,  they  would  urge  in  vain 
that  they  never  intended  to  let  the  water  come  to  their  land 
for  a  longer  period  than  it  should  be  convenient  for  the 

(a)  5  M.  &  W.  203. 
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1840.        brewery,  and  that  their  intention  was  apparent  from  the 
Magor       U8e  to  **"<*  ^ey  bad  always  applied  the  water.      A  right 
v.  to  continue  the  stream  would  have  been  established  against 

hadvick*  thoo^  and  they  could  not  dam  it  back.  Why  h  the  mine 
owner  to  hare  an  advantage  which  the  brewer  has  not? 
The  rights  and  liabilities  arising  out  of  the  user  on  either 
side  are  mutual.  On  the  one  hand  there  is  a  right  to  dis- 
charge the  water,  on  the  other  to  receive  it.  If  a  dyer, 
after  fouling  a  stream  for  the  purposes  of  his  trade,  were 
for  twenty  years  to  discontinue  his  operations,  he  could  not 
resume  them  to  the  prejudice  of  a  person  lower  down  the 
stream  who  had  used  it  in  its  pure  state  during  the  entire 
interval.  The  defendants  are  in  the  same  position.  In- 
stances of  easements  gained  by  mere  user,  which  restrain  a 
party  from  using  his  own  land  in  prejudice  of  them,  are  nu- 
merous ;  Brown  v.  Best{a\  Cross  v.  Lewis  (b),  Wyatt  v. 
Harrison  (c),  and  Partridge  v.  Scott  (d). 

Before  the  late  Prescription  Act  (2  &  3  Will.  4,  c.  71),  it 
was  the  practice  to  direct  the  jury,  after  a  user  of  twenty 
years,  in  these  cases  to  presume  a  grant,  although  it  was 
generally  quite  clear  that  no  such  grant  had  ever  been 
made ;  "  not  that  in  such  cases  the  Court  really  thinks  a 
grant  had  ever  been  made ;  because  it  is  not  probable  a 
grant  should  have  existed,  without  its  being  upon  record ; 
but  they  presume  the  fact  for  the  purpose,  and  from  a  prin- 
ciple of  quieting  the  possession ;"  Lord  Mansfield  C.  J., 
in  Eldridge  v.  Knott  (e).  The  Prescription  Act  and  the 
recent  Limitations  Act  were  passed  to  advance  this  purpose 
still  further,  and  without  the  intervention  of  a  jury.  In 
Arkwright  v.  Gell(f),  it  is  said,  « the  act  (the  Prescription 
Act)  expressly  requires  enjoyment  for  different  periods 
'  without  interruption,9  and  therefore  necessarily  imports 
such  an  user  as  could  be  interrupted  by  some  one  '  capable 

(a)  1  Wils.  174.  (d)  $  M.  &  W.  220. 

(6)  2  B.  &  C.  686;  S.  C.  4  D.  (c)  Cowp.  215. 

&R.  334.  (/)  5M.&W.  203. 

(c)  SB.  k  Ad.  871* 
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of  .resisting  the  claim/  and  it  also  requires  -it  to  be  .'.of        1340. 
right.'    But  tbe  use  of  the  water  in  this  case  OQMld  not  be      >*v*v 
the,  subject  of  an  action  at  the  siut  of  tbe  proprietor*  of  the  *6bR 

mineral  field  lying  below  the  level  of  tbe  Cromford.Soogk    Ckaidwick. 
and  was  incapable  of  interruption  by  them  at  any  time 
during  the  whole  period  by  any  reasonable  mode;  and  9s 
agpiinst  them,  it  was  not  '  of  right;'  they  had  00  interest 
to  prevent  it ;  and  until  it  became  necessary  to  drain  .tbe 
lower  part  of  tbe  field,  indeed  at  all  times,  it  was  wholly 
immaterial  to  them  what  became  of  the  water,  so  long  as 
their  mines  were,  freed  from  it."    Any  practicable  mode  of 
interruption  is  a  reasonable  mode,    Tbe  mine*owner  in 
this  case  might  tove  fouled  the  water  from  time  to  time* 
and  so  defeated  tbe  easement.    Before  the  Prescription 
Act  it  would  have  been  the  duty  of  the  judge  to  direct  the 
jury  in  favor  of  the  easement  claimed ;  <  Jenkins  v.  Harvey  (a), 
Rex  v.  Joliffe  (6),  and  Yard  v.  Ford(p).     The  object  of 
that  act  was,  "  to  shorten  the  time  of  prescription,"  and  to 
give  to  mere  user  the  efficacy  of  title.    The  present  case  is 
not  within  any  of  the  exceptions  of  the  act,  which  invali- 
date the  ordinary  effect  of  user  for  twenty  years.    The 
user  has  been  "  of  right,"  as  explained  in  Tichle  v.  Brown(d), 
Bright  v.  Walker  (e),  and  Monmouthshire  Canal  Company 
v.  Harford  (f),  and  it  has  been  exercised  for  the  requisite 
time  without  interruption. 

Co.  lot.  115,  Ashurst  J.,  in  Lord  Pelham  v.  Pickers- 
gill (g),  and  Termes  de  la  Ley  (Easement,)  and  JBowry  and 
Pope's  case  (A),  were  also  referred  to. 

Bompas  Serjt.  and  Erie,  contri.  The  water  of  the  stream 
which  the  plaintiffs  claim  to  receive  may  be  called  manu- 
factured water ;  it  was  collected  by  drainage  from  the  lands 

(a)  1 C,  M.  &R.  877.  &  M.  230. 
(6)  2  B.  &C.  54;  &  C.  3  D.&         (e)  1  C,  M.  &  R.  211. 
R.  240.  (J)  Ibid.  614. 

(c)  2  Wms.  Saund.  174,  n.  (2).  (#)  1  T.  R.  667. 

(<9  4  A.  &  E.  369 ;  S.C.  6  N.         (A)  1  Leon,  ccxxxiv. 
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above  the  adit.  The  easement  claimed  is  an  easement 
against  all  the  land  above  the  adit,  for  this  land  is  required 
perpetually  to  contribute  by  drainage  to  the  stream,  and 
an  easement  is  claimed  against  all  the  land  also  which  is 
below  the  adit,  for  this  land  is  required  to  be  kept  un- 
drained,  and  useless  for  mining  purposes,  for  a  lower  drain 
would  diminish  the  stream.  It  is  said  this  adit  had  been 
abandoned,  and  that,  after  twenty  years'  user  by  the  plain- 
tiffs of  water  flowing  from  it  in  a  pure  state,  the  defend- 
ants have  no  right  to  foul  it  by  resuming  their  mining 
operations.  If  the  water  flowed  from  the  drainage  of 
grass  land,  could  it  be  said  that  after  such  user  the  pro- 
prietor of  the  land  could  not  grow  corn  upon  it,  because 
the  water  would  be  thereby  rendered  less  pure  and  con- 
venient for  the  brewery  ?  But,  in  truth,  the  adit  never  was 
abandoned  ;  it  always  existed  for  its  original  purpose,  and 
was  in  actual  use  for  the  drainage  of  the  mineral  field. 
[Patleson  J.  In  1805,  soon  after  the  brewery  was  built, 
the  adit  was  choked,  and  was  cleaned  out  on  behalf  of  the 
plaintiffs.]  The  cleaning  of  the  adit  was  not  adverse  to  the 
rights  of  the  owner,  but  merely  enabled  it  to  answer  its 
original  and  proper  end  more  completely. 

The  direction  to  the  jury  was,  that  rights  were  acquired 
to  the  use  of  a  natural  and  of  an  artificial  stream  in  the 
same  way.  In  Mason  v.  Hill  (a)  it  was  decided  that  even 
a  natural  stream  is  not  publici  juris.  The  owner  of  land 
adjoining  a  natural  stream  has  a  right,  in  respect  of  such 
ownership,  to  the  use  of  the  stream,  whether  it  has  flowed 
by  his  land  one  year  or  twenty ;  and  user  for  twenty  years 
is  of  no  importance,  unless  with  reference  to  the  question, 
whether  he  has  lost  his  right  in  consequence  of  au  adverse 
user  for  that  period  by  some  one  else.  The  langtiage  of 
the  Courts  in  many  cases  upon  the  right  of  easement  over 
watercourses  clearly  indicates  that  artificial  watercourses 
are  entitled  to  a  wholly  different  consideration.  "  The 
proposition  for  which  the  plaintiff  contends  is,"  says  Lord 

(g)  5  B.  &  Ad.  1 ;  S.  C.  3  N.  &  M.  747. 
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Dentnan  C.  J.,  in  Mason  v.  Hill  (a) t  "  that  the  possessor 
of  land  through  which  a  natural  stream  runs  has  a  right  to 
the  advantages  of  that  stream  flowing  in  its  natural  course/' 
&c.  8tc. ;  and  so  also  in  the  summing  up  of  Graham  B.,  in 
JBealey  v.  Shaw(b),  and  Prescott  v.  Phillips  (c),  there  cited. 
In  Brown  v.  Best{d),  which  has  been  cited,  the  watercourse 
was  natural.  The  ordinary  question  as  to  watercourses 
arises  where  a  natural  stream  has  been  diverted,  and  that 
diversion  has  been  acquiesced  in  for  a  certain  period.  The 
present  question  relates  neither  to  the  general  right  of  using 
a  stream  in  its  natural  state,  nor  to  the  acquired  right  of  di- 
verting it.  The  whole  stream  here  is  artificial ;  it  was  cre- 
ated for  a  special  purpose;  the  very  object  of  its  creation,  the 
nature  of  its  functions,  the  bare  existence  of  the  thing  itself, 
gave  notice  to  all  the  world,  that  it  continued  to  be  a  thing 
of  value,  and  might  at  any  time  be  worked  again  in  mining 
operations.  In  the  case  of  a  natural  stream,  the  existence 
of  the  thing  itself  gives  no  such  notice.  Independently  of 
custom,  which  was  negatived,  and  therefore  cannot  be  re- 
lied on  by  the  defendants,  the  jury  should  have  been  told 
to  consider  whether,  with  reference  to  the  nature  of  mining 
operations  generally,  the  plaintiffs  did  not  use  the  stream 
with  the  knowledge  that  it  was  likely  to  be  resumed  in  fur- 
therance of  such  operations.  In  Arkwright  v.  Ge//(e), 
which  is  an  express  authority  for  the  position,  that  natural 
and  artificial  watercourses  are  subject  to  a  different  law, 
the  Court,  who  supplied  the  place  of  a  jury,  thought  the 
circumstances,  under  which  the  sough  existed,  were  mate- 
rial to  shew  a  knowledge  by  the  plaintiff  that  his  enjoyment 
of  the  watercourse  was  likely  to  be  disturbed,  and  that  the 
right  to  disturb  it  was  reserved  by  the  owners  of  the  sough. 
The  jury,  therefore,  should  have  considered  the  circum- 
stances of  this  case  for  the  same  purpose.  At  the  trial,  the 
defendants  certainly  relied  on  custom,  and  the  point  now 
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(*)  5  B.&Ad.  1;  S.C.2N.& 
M.  747. 

(b)  6  East,  208. 


(c)  6  East,  213. 

(d)  1  Wils.  174. 

(e)  5M.&W.  903. 
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1840.        submitted  to  the  Court  was  not  taken;  but  tbis  is  to  be  ac- 

^'"^      oeunted  for.  because  it  was -then  understood  that  the  main 
Maook 
v.  contest  was,  whether  there  was  any  difference,  in  tfee  law  of 

Chapwigk^  eaaement,  between  a  natural  and  artificial  watercourse,  and 
the  ruling  of  the  judge  that  there  was  no  such  difference  shut 
out  any  other  view  of  the  question.  The  Court,  therefore, 
if  it  should  hold  that  there  was  no  misdirection,  will  grant 
a  new  trial  in  the  exercise  of  its  discretionary  power.  [P<rf- 
teson  J.  This  adit  was  not  the  property  of  the  defendants. 
If  the  owner  bad  made  a  grant  of  pure  water,  would  it 
have  been  an  invalid  grant  ?] 

In  order  to  acquire  an  easement  against  the  land  of  ano- 
ther, the  party  claiming  must  shew  that  be  has  done  some 
act  over  that  land,  and  that  the  act  was  done  under  circum- 
stances which  are  reconcilable  with  the  presumption  of  a 
grant.  The  opinion  of  Lord  EUenborongh  C.  J.  in  Ba/ston 
v<  Ben*tead(a),  which  has  been  cited,  is,  certainly,  unfavour- 
able to  the  defendants.  A  spring  of  water  on  the  plain- 
tiff's land  had  been  applied  for  more  than  twenty  years  to 
feed  a  bath.  The  defendant,  who  was  owner  of  an  adjoin- 
ing close,  afterwards  opened  a  stone  quarry,  which  became 
so  full  of  water  that  it  was  necessary  to  drain  it  off.  The 
quarry  was  drained,  and  the  water  flowing  into  the  plain- 
tiff's bath  was  thereby  diminished.  Although  before 
draining  the  quarry  it,  probably,  was  never  conjectured  that 
the  plaintiff's  bath  was  fed  by  water  percolating  from  the 
defendant's  close,  his  lordship  held  in  favour  of  the  plain- 
tiff, "  that  twenty  years'  exclusive  enjoyment  of  water  in 
any  particular  manner  affords  a  conclusive  presumption  of 
right  in  the  party  so  enjoying  it."  But  this  opinion  was 
never  questioned,  as  the  case  was  compromised.  What 
act  have  the  plaintiffs  done  over  the  land  of  the  mine-owner 
to  give  them  the  right  claimed  ?  They  have  done  no  act 
whatever.  What  then  has  the  mine-owner  done  to  forfeit 
any  of  his  original  rights  of  property  ?     He  has  acquiesced 

(a)  lCampb.  443. 
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in  nothing;  his  acts,  with  respect  to  the  plaintiffs,  have        1840. 
been  acts  of  aggression:  be  has  subjected  the  land  below 
to  an  obligation  to  receive  bis  drainage<»watar :  be  baa  done 
ao  act  upon  their  land.    All  that  they  have  done  ia  tomse,    Chaswicc 
00   their  own  land,  the  water  that  was  thrown  on  it. 
Their  act  is  neither  connected  with  the  presumption  of  a 
grant  before  the  statute,  nor  has  it  the  qualities  which  the 
statute  renders  indispensable  to  an  act  done  in  progress  of 
acquiring  an  easement.    It  was  not  done  "  as  of  right/'  as 
required  by  section  5,  and  explained  in  Tickle  v*  Brown  (a) 
and  the  other  cases  cited.    They  exercised  no  right  against 
the  mine-owner,  for  as  long  as  he  got  rid.  of  the  water  it 
was  immaterial  to  him  what  became  of  it*     Any  circum- 
stances which  negative  that  there  has  been  a  user  under  a 
claim  of  right  will  prevent  the  acquisition  of  an  easement 
even  since  the  statute:  Beosky  v.  Clarke  (t)\  unless,  per- 
haps, in  the  case  of  rights,  which  by  section  5  are  put  upon 
a  more  favourable  footing  than  any  other  easement,  inas- 
much as  the  right  to  them  is  made  indefeasible,  after  twenty 
years'  enjoyment,  unless  they  have  been  enjoyed  by  written 
consent.  All  other  easements  by  section  1  may  be  defeated 
in  any  other  way  by  which  they  could  be  defeated  before 
the  statute,  except  by  shewing  their  comniencemeut  to 
have  been  within  legal  memory*     How  can  the  rights  of 
the  mine-owner  and  the  brewer  be  said  to  be  mutual ;  the 
act  of  the  former  having  been  done  upon  the  land  of  the 
latter,  and  "as  of  right:"  the  act  of  the  latter  having  been 
done  upon  his  own  land,  and  not  "  as  of  right/9  as  it  did 
not  affect  the  mine-owner  in  any  way  ?    A  right  of  way 
over  a  person's  land  is  established  by  constantly  traversing 
it;  does  the  owner  of  the  land,  therefore,  acquire  any  cor- 
relative right?  Can  he  compel  persons  to  pass  over  his 
land?    [PattesonJ*  What  analogy  is  there?   The  water 
thrown  on  a  man's  land  can  be  made  of  service  by  him,  the 
footsteps  of  passengers  are  of  no  use.] 

(a)  4A.&E,  369  ',8.0.6  N.  (*)  3  Bing.  N.  C.  705* 

&  M.  230. 
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1840.  It  is  also  to  be  considered  that  the  defendants  ootid  not 

V^N**,/      prevent  the  acts  of  the  plaintiffs,  which  are  now  made  the 
„.  foundation  of  their  claim.    The  acts  done  by  them  were 

Chadwici.  (jone  Up0n  their  own  land;  as  long  as  the  water  flowed 
down,  the  plaintiffs  could  not  be  restrained  from  using  it. 
The  defendants  had  no  effectual  mode  of  shewing  that  they 
did  not  acquiesce  in  the  user,  they  could  bring  no  action 
for  it.  This  point  is  dwelt  upon  by  the  Court  in  Arkwrigii 
Gell(a).  [PattesonJ.  The  plaintiffs  might  have  been  told, 
that  they  should  not  use  the  water  unless  they  acknow- 
ledged that  their  user  was  not  of  right,  and  the  water  might, 
from  time  to  time  have  been  fouled  if  they  did  not  coin* 

Cur.  adv.  writ  (b). 

Lord  Dknman  C.  J.  now  delivered  the  judgment  of  the 
Court,  and  after  stating  the  pleadings  in  the  case,  his  lord- 
ship continued  as  follows :— The  plaintiff's  evidence  proved 
that  the  watercourse  had  originally  been  an  adit,  made  for 
the  purpose  of  clearing  the  water  from  a  certain  mine  by 
the  owner  of  that  mine;  that  it  still  continued  to  drain  that 
mine,  but  that  the  mine  had  not  been  worked  for  more  than 
thirty  years ;  that  after  the  working  was  discontinued  plain- 
tiff availed  himself  of  the  water  coming  along  this  channel 
to  brew  beer,  and  had  for  more  than  twenty  years  obtained 
from  the  channel  pure  water  for  that  purpose,  having  erected 
a  brewery  there  at  great  expense :  lastly,  that  defendants, 
being  owners  of  other  mines,  had,  by  working  them,  fouled 
this  water,  and  made  it  unfit  for  brewing. 

These  facts  were  not  disputed  by  defendant,  who  main- 
tained his  issue  that  the  plaintiff  had  not  enjoyed  the  water 
of  right,  by  contending  that  a  custom  prevailed  in  Cornwall, 
by  virtue  of  which  an  adit  once  artificially  made  for  drain- 
ing a  mine  was  always  an  adit,  and  might  at  any  time  be 
again  employed  for  that  purpose,  and  that  an  artificial 

(a)  5M.ft  W. 203.  (6)  See  Gale  and  Whatley  on 

Easements,  181. 
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watercourse  was  different  io  its  nature  from  a  natural  water- 
course, and  the  same  rules  could  not  be  applied  to  both. 

The  learned  judge  took  the  opinion  of  the  jury  on  the 
evidence  of  the  custom  stated,  which  they  negatived.  He 
then  stated  that,  in  the  absence  of  custom,  artificial  water* 
courses  are  not  distinguished  in  law  from  such  as  are  na- 
tural, that  the  same  rules  apply  to  them;  hence  that 
twenty  years'  exercise  might  warrant  the  jury  in  finding  in 
favor  of  the  right  to  them. 

The  custom  was  evidently  set  up  at  the  trial  as  the  me- 
dium of  proof  that  the  enjoyment  had  not  been  of  right, 
and  that  custom  being  negatived  by  the  jury,  the  defend- 
ants' case  failed  in  fact.     On  the  argument  for  a  new  trial 
defendant  took  other  ground ;  he  said,  the  artificial  nature 
of  the  adit,  and  the  known  practice  of  all  the  mineral  dis- 
tricts, were  strong  evidence,  even  in  the  absence  of  a  custom, 
to  shew  that  plaintiff's  enjoyment  was  not  of  right,  because 
he  must  have  known  that  the  owner  of  the  mine  had  made 
the  watercourse  for  his  own  convenience,  and  had  ceased 
to  work  it  with  the  intention  of  resuming  that  work  when- 
ever it  suited  his  interest,  and  with  all  the  rights  of  throwing 
in  dirt  and  rubbish,  which  usually  attend  those  operations. 
And  great  stress  was  laid  upon  the  recent  decision  in  the 
Exchequer  of  Arkwright  v.  Gell  (a),    where  the  Court, 
placed  by  consent  in  the  situation  of  a  jury,  declined  to 
draw  the  inference  of  an  exercise  by  right,  because  they 
thought  the  circumstances  would  not  have  warranted  the 
presumption  of  a  grant.     So  it  was  said  here  the  univer- 
sal mode  of  proceeding  in  the  mining  districts  would  have 
been  material  to  shew  that  plaintiff  used  the  water  with  no 
idea  of  having  a  right  to  it,  but  was  merely  taking  advan- 
tage of  the  accidental  non  user  of  the  adit  for  such  time  as 
it  happened  to  be  useful  to  him. 

We  are  by  no  means  prepared  to  say  that  the  circum- 
stances under  which  a  watercourse  has  been  enjoyed  may 
not  prove  it  to  have  been  without  right,  or  that  a  universal 

(a)  6  M.  &  W.  203. 
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practice  in  the  neighbourhood  might  not  lead  to  fix  the  party 
with  knowledge  that  those  who  cleared  a  mine  by  an  adit 
notoriously  reserved  to  themselves  the  right  of  working  the 
mine  at  any  time.  But  this  view  was  never  pressed  on  the 
learned  judge  on  the  trial,  defendant  relying  on  proof  of 
his  custom,  and  electing  to  etatod  or  fall  by  the  opinion 
which  the  jury  might  form  upon  it.  The  point  was  pro- 
perly raised,  and  the  complaint  is  not  even  that  the  verdict 
was  wrong  on  the  evidence  put  forward,  but  merely  that 
defendant  himself  did  not  rest  his  case  on  such  strong  facts 
as  he  might. 

The  imputed  misdirection  is,  that  the  law  of  watercourses 
is  the  same,  whether  natural  or  artificial.  We  think  that  this 
was  no  misdirection,  but  a  clearly  right  direction.  The  con- 
trary proposition,  that  a  watercourse  of  whatever  antiquity, 
and  in  whatever  degree  enjoyed  by  numerous  persons,  can- 
not be  so  enjoyed  as  to  confer  a  right  to  the  use  of  the 
water,  if  proved  to  have  been  originally  artificial,  seems  to  us 
quite  indefensible,  and  the  late  case  in  the  Exchequer  leads 
to  no  such  conclusion. 

In  the  exercise  of  our  discretion  we  were  urged  to  grant 
a  second  trial,  on  account  of  the  great  importance  of  the 
question  in  the  mining  county  of  Cornwall,  and  because 
there  may  have  been  some  misconception  at  the  trial. 
And  we  might  think  this  reasonable,  on  payment  of  costs, 
if  the  present  verdict  could  have  the  effect  of  binding  im- 
portant rights.  But  we  do  not  think  it  can,  the  custom  not 
being  expressly  pleaded,  and  the  defendants  not  being  the 
makers  of  the  adit,  but  mere  strangers  and  wrong  doers. 
As  against  them  the  exercise  might  furnish,  unanswered, 
conclusive  evidence  of  a  right,  though  those  who  formed  the 
channel  might  have  a  superior  right  to  the  plaintiffs. 

Rule  discharged. 
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FORMS  OF  JWRITS 

Framed  by  the  Judges  pursuant  to  the  1  $  2  Vict.  c.  110. 
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It  is  ordered  that  the  following  Forms  of  Writs,  framed  by  the  Judges,  Reguue 
pursuant  to  the  statute  1  &  2  Victoria,  c.  110,  s.  20,  be  used  from  and  Gemerales. 
after  the  first  day  of  next  Easter  Term  in  the  cases  to  which  they  are  ap- 
plicable, with  sueb  alterations  as  the  nature  of  the  action,  the  description 
of  the  court  in  which  the  action  is  depending,  the  character  of  the  parties, 
or  the  circumstances  of  the  case,  may  render  necessary ;  and  that  in  all 
cases  in  which  the  judgment  is  for  a  penalty  aud  the  plaintiff  seeks  to  ob- 
tain interest,  there  shall  be  a  memorandum  on  the  back,  or  at  the  foot  of 
the  writ,  directing  the  sheriff  to  levy  the  amount  of  the  sum  of  money 
really  due  and  secured  by  the  penalty,  and  of  the  damages  and  costs  re- 
covered and  interest  thereon,  at  the  rate  of  four  pounds  per  centum  per 
annum,  from  the  time  when  the  judgment  was  entered  up,  or  if  it  was 
entered  up  before  the  first  of  October,  1838,  then  from  that  day;  and, 
thai  in  the  cases  in  which  the  amount  for  which  the  judgment  has  been 
given  is  less  than  the  amount  of  the  sum  of  money  really  due  and  secured 
by  the  penalty  and  the  damages  and  costs  recovered,  and  the  interest 
thereon,  calculated  as  aforesaid,  it  shall  be  stated  in  the  body  of  the  writ, 
that  the  sheriff  is  to  levy  interest  at  the  rate  of  four  pounds  per  centum 

per  annum  from  the day  of ,  and  on  the  back  or  at  the  foot  of 

the  writ  there  shall  be  a  memorandum  as  above  directed ;  and  that  in 
the  case  of  an  assessment  of  further  damages  under  a  writ  of  Scire  Facias 
pursuant  to  the  statute  of  8  &  9  William  3,  it  shall  be  stated  in  the 
body  of  the  writ  of  execution,  that  the  sheriff  is  to  levy  interest  on  the 
damages  assessed  and  costs  taxed  in  that  behalf,  at  the  rate  of  four  pounds 
per  centum  per  annum,  from  the  day  on  which  execution  was  awarded, 
unless  execution  was  awarded  before  the  first  of  October,  1838,  and  in 
that  case  from  that  day : — But  it  is  further  ordered,  that  any  variance, 
not  being  in  matter  of  substance,  shall  not  affect  the  validity  of  the  writs, 
sued  out. 

VOL.  III.  C  C 
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1840. 
\^^^j       No.  I. — Writ  of  Capias  ad  Satisfaciendum,  on  a  Judgment  in  the  Court  of 

RfiGUL.fi  Queen's  Bench,  in  an  Action  of  Assumpsit. 
Genebalbs.  Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  greet- 
ing. We  command  you  that  you  take  C  D.  if  he  shall  be  found  in  your 
bailiwick  and  him  safely  keep,  so  that  you  may  hare  his  body  before  us 
at  Westminster  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 
£— ,  which  the  said  A.  B.  lately  in  our  court  before  us  at  Westminster 
recovered  against  the  said  C.  D.  for  his  damages  which  he  had  sustained, 
as  well  on  occasion  of  the  not  performing  certain  promises  and  under- 
takings then  lately  made  by  the  said  C.  D.  to  the  said  A.  B.t  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof 
the  said  C.  D.  is  convicted,  as  appears  to  us  of  record,  together  with  in- 
terest upon  the  said  sum  of  £ ,  at  the  rate  of  four  pounds  per  centum 

per  annum,  from  the  —  day  of ,  in  the  year  of  our  Lord (a), 

on  which  day  the  judgment  aforesaid  was  entered  up,  and  have  there  then 
this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on  the day  of 

,  in  the  year  of  our  Lord . 

INotc. — This  and  all  other  writs  of  execution  may  be  made  returnable 
on  a  day  certain  in  term.] 


No.  II. —  Writ  of  Capias  ad  Satisfaciendum^  on  an  Order  of  the  Court  of 
Queen's  Bench,  for  Payment  of  Money. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  greet- 
ing. We  command  you  that  you  take  C.  D.  if  he  shall  be  found  in  your 
bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before  us 
at  Westminster  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 

£ ,  which  lately  in  our  court  before  us  at  Westminster,  by  a  rule  of 

our  said  court,  entitled,  &c.  [as  the  case  may  fce],  were  by  the  said  court 
ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  £.,  and  further  to 

satisfy  the  said  A.  B.  interest  upon  the  said  sum  of  £ ,  at  the  rate  of 

four  pounds  per  centum  per  annum,  from  the day  of ,  in  the 

year  of  our  Lord  (6),  on  which  day  the  said  rule  was  made,  and 

have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on  the  —  day  of 
,  in  the  year  of  our  Lord . 

(a)  The  day  on  which  the  judgment  (b)  The  day  on  which  the  rule  was 

was  entered  up,  or  if  entered  up  prior  made,  or  if  it  were  made  prior  to  the 

to  the  1st  of  October,  1838,  say  '<  from  1st  of  October,  1838,  say  "  from  the 

the  1st  day  of  October,  in  the  year  of  1st  day  of  October,  in  the  year  of  our 

our  Lord  1838,"  omitting  the  words  Lord  1838,"  omitting  the  words  "on 

"  on  which  day  the  judgment  aforesaid  which  day  the  said  rale  was  made." 
was  entered  up." 
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No.  III. — Writ  of  Capias  ad  Satisfaciendum,  on  an  Order  of  the  Court        R 

of  Queen's  Bench,  for  Payment  of  Monty  and  Costs.  Gbmebales. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  greet- 
ing. We  command  yon  that  you  take  C.  D.  if  he  shall  be  found  in  your 
bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before  us  at 
Westminster  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 

£ ,  which  lately  in  our  court  before  us  at  Westminster,  by  a  rule  of 

our  said  court  entitled,  &c.  [as  the  case  may  be,"]  were  by  the  said  court  or- 
dered to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.t  together  with  the 

costB  of  the  said  rule,  which  said  costs  were  afterwards,  on  the day  of 

in  the  year  of  our  Lord ,  taxed  and  allowed  by  our  said  court 

at  the  sum  of  £ ,  and  further  to  satisfy  the  said  C.  D.  the  said  sum 

of  £ (a),  together  with  interest  upon  the  said  two  several  sums  of 

£ and  £— -,  at  the  rate  of  four  pounds  per  centum  per  annum, 

from  the  said  —  day  of ,  in  the  year  of  our  Lord (b),  and 

have  there  then  this  writ 

Witness,  Thomas  Lord  Den  man,  at  Westminster,  on  the  — —  day  of 
,  in  the  year  of  our  Lord . 


No.  IV. —  Writ  of  Capias  ad  Satisfaciendum,  on  a  Judgment  of  an  Inferior 
Court  in  an  Action  of  Assumpsit,  removed  into  the  Court  of  Queen's  Bench, 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  greet- 
ing. We  command  you  that  you  take  C.  D.  if  he  shall  be  found  in  your 
bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before  us 
at  Westminster  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 

£ ,  which  the  said  A.  B.  lately  in  [insert  the  style  of  the  court],  by 

the  judgment  of  the  said  court,  recovered  against  the  said  C.  D.  for  his 
damages  which  he  had  sustained  as  well  on  occasion  of  the  not  perform- 
ing certain  promises  and  undertakings  then  lately  made  by  the  said  C.  D. 
to  the  said  A.  B.,  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  whereof  the  said  C  D.  is  convicted,  as  appears  to 

us  of  record,  and  which  judgment  was  afterwards  on  the day  of 

,  in  the  year  of  our  Lord ,  removed  into  our  court  before  us  at 

Westminster  by  virtue  of  an  order  of  our  said  court  before  us  at  West- 
minster, [or  "of ,  one  of  the  justices  of  our  said  court  before  us  at 

(a)  The  amount  of  the  costs  taxed.       prior  to  the  1st  of  October,  1838,  say 

(b)  The  day  on  which  the  costs  of     "  from  the  1st  day  of  October,  in  the 
the  rale  were  taxed,  or  if  that  were      year  of  our  Lord  1838." 

c  c  8 
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1840.  Westminster,"  at  the  cote  may  be\  in  pursuance  of  the  statute  in  such 

H^s?^/       case  made  and  provided,  and  the  costs  attendant  upon  the  application  lor 
Rfeoui.  je       the  said  order,  and  upon  the  said  removal,  were  on  the  —  day  of-- — , 

GcMBiULfcs.    in  the  year  of  our  Lord ,  taxed  and  allowed  hy  our  said  court  before 

us  at  Westminster  at  the  sum  of  £ ,  and  further  to  satisfy  the  said 

A.  B.  the  said  sum  of  £ (a\,  together  with  interest  upon  the  said 

two  several  sums  of  £ and  £ ,  at  the  rate  of  four  pounds  per 

centum  per  annum,  from  the  said day  of  — ,  in  the  year  of  our 

Lord {b)f  and  have  there  then  this  writ 

Witness,  Thomas  Lord  Den  man,  at  Westminster,  on  the day  of 

,  iu  the  year  of  our  Lord . 


No.  V. —  Writ  of  Capiat  ad  Satisfaciendum,  on  am  Order  of  an  Inferior 
Court  for  Payment  of  Money,  removed  into  the  Court  of  Queens  Bench. 

Victoria,  hy  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of ,  greet- 
ing. We  command  you  that  you  take  C.  D.  if  he  shall  he  found  in  your 
bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before  us 
at  Westminster  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 

£ ,  which  lately  in  [insert  the  style  of  the  court'],  by  a  rule  of  the 

said  court,  entitled,  &c.  [as  the  case  may  be],  were  by  the  said  court  or- 
dered to  be  paid  by  the  said  C  D.  to  the  said  A.  B.f  and  which  rule  was 
afterwards,  on  the  day  of ,  in  the  year  of  our  Lord ,  re- 
moved into  our  court  before  us  at  Westminster,  by  an  order  of  our  said 
court  before  us  at  Westminster  [or,  "  of  — ,  one  of  the  justices  of  our 
said  court  before  us  at  Westminster,"  at  the  ease  may  be],  in  pursuance  of 
the  statute  in  such  case  made  and  provided,  and  the  costs  attendant  upon 
the  application  for  the  said  last-mentioned  order,  and  upon  the  said  re- 
moval, were  ou  the  —  day  of ,  in  the  year  of  our  Lord  , 

taxed  and  allowed  by  out  said  court  before  us  at  Westminster  at  the  sum 
of  £— — ,  and  also  to  satisfy  the  said  A.  B.  the  said  sum  of  £—  (e), 

together  with  interest  on  the  said  two  several  sums  of  £ and  £ , 

at  the  rate  of  four  pounds  per  centum  per  annum,  from  the  said day 

of ,  in  the  year  of  our  Lord (d),  and  have  there  then  this  writ 

Witness,  Thomas  Lord  Dbmman,  at  Westminster,  on  the day  of 

— ,  in  the  year  of  our  Lord . 

(a)  The  costs  attendant  upon  the  (c)  The  costs  of  removing  the  role 
removal  of  the  judgment  out  of  the  in-  of  the  inferior  Court  into  the  Court  of 
ferior  Court  into  the  Court  of  Queen's      Queen's  Bench. 

Bench.  (d  )  The  day  on  which  the  costs  of 

(b)  The  day  on  which  the  costs  of      removal  were  taxed, 
removal  were  taxed* 
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1840. 
No.  VI.— Writ  of  Capiat  ad  Satisfaciendum,  on  an  Order  of  an  Inferior       -W>^«/ 
Court \fbr  Payment  of  a  Sum  of  Money  and  Costs,  removed  into  the  Court     ^  w  nM 
of  Queen* t  Bench. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Qritain 
and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of  — ,  greet- 
ing. We  command  you  that  you  take  C.  D.  if  ha  shall  be  found  in  your 
bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before  us 
at  Westminster  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 

£ ,  which  lately  in  [insert  the  style  of  the  court\  by  a  rule  of  the  said 

court,  entitled,  &c.  [as  the  case  may  be"],  were  by  the  said  court  ordered 

to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  and  also  £ ,  for  the 

costs  of  the  said  rule,  by  the  said  court  also  ordered  to  be  paid  by  the  said 

C.  D.  to  the  said  A.  B.,  which  said  rule  was  afterwards,  on  the day 

of—  ,  in  the  year  of  our  Lord ,  removed  into  our  court  before  us  at 

Westminster,  by  an  order  of  our  said  court  before  us  at  Westminster  [or,  "of 

,  one  of  the  justices  of  our  said  court  before  us  at  Westminster,"  as  the 

case  may  bc\  in  pursuance  of  the  statute  in  such  case  made  and  provided, 
and  the  costs  attendant  upon  the  application  for  the  said  last-mentioned 

order,  and  upon  the  said  removal,  were  on  the day  of ,  in  the 

year  of  our  Lord ,  taxed  and  allowed  by  our  said  court  before  us  at 

Westminster  at  the  sum  of  £ ,  and  also  to  satisfy  the  said  A.  B.  the 

said  sum  of  £ (a),  together  with  interest  on  the  said  three  sums  of 

£ ,  and  £ ,  and  £ ,  at  the  rata  of  four  pounds  per  centum  per 

annum,  from  the day  of  — -,  in  the  year  of  our  Lord (b),  and 

have  there  then  this  writ. 

Witness,  Thomas  Lord  Demman,  at  Westminster,  the  —  day  of 
,  in  the  year  of  our  Lord . 

DSWMAN,  J.  B.  BOSANOJJBI,        J.  T,  COLEBIDOB, 

N.  C.  Tindal,       E.  H.  Alderson,      T.  Coltman, 
Abinger,  J.  Patteson,  T.  Erskine, 

J.  LlTTLEDALE,        J.  OlTRltBT,  W.  H.  Mavlb, 

J.  Parke,  J.  Williams,  R.  M.  Rolpb. 

(a)  The  costs  of  removing  the  rule  (b)  The  day  on  which  the  costs  of 

from  the  inferior  Court  into  the  Court  removing  the  rule  from  the  inferior 
of  Queen's  Bench.  Court  were  taxed. 
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SITTINGS  AFTER  HILARY  TERM. 


Monday,  CADBY  v.  MARTINEZ. 

February  Sd. 

An  indenture  DEBT  for  rent.  The  declaration  stated  a  demise  for 
uined^aclause  twenty-one  years,  commencing  Michaelmas,  1823,  at  60/. 
that  if  the  les-  per  annum,  and  alleged  a  nonpayment  of  a  quarter's  rent, 

desirous  to  put  due  25th  December,  1837. 

an  end  to  the        Plea :  that  the  said  demise  was  under  an  indenture  of 

end  of  the  first  lease,  by  which  it  was  (inter  alia)  agreed  that  if  the  plaintiff, 

fourteen  years,  hj8  executors.  &c.  should  be  desirous  to  put  an  end  to  and 

and  should  ... 

leave  or  give     determine  the  said  indenture  of  lease  at  the  end  or  expira- 

months  notice  t'on  °^  t'ie  **rst  8Cven  or  fourteen  years  of  the  said  term  of 
in  writing,  ira-  twenty  years,  thereby  granted,  and  should  leave  or  give  six 
ceding  the  end  calendar  months'  notice  to  the  plaintiff,  his  executors,  &c. 

of  the  first        0f  8UCh  his  or  their  mind  and  desire,  immediately  preceding 

fourteen  yeare, 

then  the  de-      the  end  and  expiration  of  the  first  seven  or  fourteen  years 

mise  should 

cease  and 

determine. 

The  lease  com 

roenced  at 

Michaelmas, 

ber  of  the  14th  six  months  before  the  end  of  the  first  fourteen  years,  give 

year  of  the  the  plaintiff  notice  of  his  desire  to  put  an  end  to  the  demise, 
term  the  les-  \  .  r  .  f 

see  gave  notice  to  wit,  at  Michaelmas,  in  the  year  1837.     Verification. 

h^rhouride^1      Replication:  after  setting  out  the  lease  on  oyer,  that  the 

liver  up  the       defendant  did  not  give  to  the  plaintiff  six  calendar  months9 

the™4th  June  nol*ce  o(  his  the  defendant's  mind  and  desire  to  put  an  end 

next,  agreeable  to  and  determine  the  said  indenture  of  lease,  immediately 

nantiofthe      preceding  the  end  and  expiration  of  the  first  fourteen  years 

bate.    The       Qf  tj,e  ga-1(j  term  mocj0  et  formA.     Issue  thereon. 

jury  found  that 

the  lessor  un-       At  the  trial  before  Lord  Denman  C.  J.,  at  the  sittings  in 

derstood  the 

notice  to  be  to  give  up  at  the  end  of  the  fourteen  years.     Held  that  it  was  bad,  as  it 

varied  from  the  proviso  in  the  lease. 


of  the  said  term  thereby  granted,  whichever  of  the  said  terms 
should  be  mentioned  in  such  notice,  the  said  demise  should 
then  end,  determine  and  be  utterly  void,  to  all  intents  and 
purposes.     The  plea  then  averred  that  the  defendant  did, 


AFTER  HILARY  TERM,  III  VICT. 

Middlesex,  after  Easter  term,  1838,  the  following  facts 
appeared: — In  August,  1823,  by  an  indenture  of  lease,  the 
defendant  became  lessee  of  a  house  of  the  plaintiff's  for  a 
term  of  twenty-one  years,  commencing  jfrom  the  following 
Michaelmas,  at  60/.  rent,  but  determinable  at  the  end  of  the 
first  seven  or  fourteen  years,  according  to  the  terms  of  the 
clause  set  out  in  the  plea.  In  November,  1836,  the  defend- 
ant, being  desirous  to  terminate  the  lease,  sent  through  his 
house  agent  a  notice  to  the  plaintiff,  of  which  the  following 
is  a  copy: 

"  Sir,  "  1st  November,  18S6. 

"  I  hereby  give  you  notice  that  I  shall  quit  and  deliver  up,  on 
the  24th  day  of  June,  1837,  the  house  and  premises  situate  and  being 
No.  1,  Mabledon  Place,  New  Road,  in  the  parish  of  St.  Pancras,  agree- 
able to  the  covenants  of  the  lease  subsisting  between  us,  and  dated  the 
23d  day  of  August,  1893. 

"  S.  Q.  Martinez." 
"  To  Mr.  Stephen  Cadby? 

The  house  agent  of  the  defendant  left  this  at  the  plain- 
tiff's house,  and  received  the  following  reply : 

"  Hammersmith,  27th  November,  1836, 
"  Sir,  Saturday  Evening. 

"  I  was  informed  you  called  at  my  house  to-day  and  left  a  letter 
from  Mr.  Martinez,  and  requested,  in  order  to  save  you  trouble  of  calling 
again,  that  I  would  acknowledge  the  receipt  of  it,  I  therefore  wish  to  say 
that  I  received  it.  "  I  am,  sir,  &c. 

"  To  Mr.  Trevetkan,  "  S.  Cadty" 

&c.  &c." 

In  June,  1837,  the  defendant  having  discovered  that  he 
had  given  notice  to  determine  the  lease  on  the  24th  June  in- 
stead of  29th  September,  1837,  wrote  to  the  plaintiff,  offer- 
ing to  give  him  up  possession  at  the  approaching  Mid- 
summer, and  to  pay  rent  up  to  Michaelmas.  The  plaintiff 
said  that  this  notice  was  not  given  in  sufficient  time,  and 
that  the  previous  notice  was  bad,  as  he  had  observed  at  the 
time  it  was  delivered  to  him,  but  that  it  was  not  his  bu- 
siness to  point  out  the  defect,  and  he  refused  to  receive 
possession  and  the  rent  up  to  Michaelmas.  On  these  facts  it 
was  contended  for  the  plaintiff,  on  the  authoritv  of  Doe  d. 
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Spicer  v.  Lea  (//),  that,  as  the  notice  was  not  according  to 
the  proviso  in  the  lease,  it  was  bad;  his  lordship  reserved 
the  point,  and  asked  tlie  jury  whether  the  plaintiff  under- 
stood the  notice  to  be  to  quit  at  the  end  of  the  fourteen 
years;  the  jury  found  that  he  did,  whereupon  his  lordship 
directed  the  verdict  to  be  entered  for  the  defendant. 

R>  V.  Richards,  in  the  ensuing  Trinity  term,  having  ob- 
tained a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  for  15/., 


Erie  and  Byles  shewed  cause,  on  a  previous  day  in  this 
term  (A).  The  notice  to  quit  was  good.  All  that  the  lease 
required  was  an  intimation  of  the  defendant's  intention  to 
quit  at  the  end  of  the  first  seven  or  fourteen  years.  If  no 
date  for  giving  up  possession  had  been  inserted  in  the  notice, 
there  can  be  no  doubt  that  the  notice  would  have  been  suffi- 
cient. But  a  trifling  inaccuracy  does  not  vitiate,  and  there 
are  numerous  cases  where  the  Court  has  put  a  rational 
construction  upon  notices  not  technically  correct.  Thus,  in 
Doe  v.  Kightley  (c),  where  the  notice  was  given  at  Michael- 
mas, 1795,  to  quit  at  Lady-day,  which  will  be  in  the  year 
1795,  the  Court  construed  the  year  1795  to  mean  1796. 
So  in  Doe  d.  Cox  and  others (d),  where  the  premises  were 
misnamed  in  the  notice,  Lord  Ellenborough  C.  J.  held  it 
immaterial,,  and  in  Doe  v.  Cu/liford(e),  where  the  notice 
was  served  on  the  28th  September,  and  required  the  tenant 
to  give  up  at  the  end  of  his  current  year,  it  was  held  that 
the  current  year  did  not  mean  the  year  ending  on  the  tt<Jth 
September  following.  In  Doe  v.  Smith  (f),  where  the  notice 
required  the  tenant  to  quit  at  the  end  of  his  present  year's 
holding,  the  Court  rejected  the  word  present,  as  it  would 
have  vitiated  the  notice.  So  in  the  present  case,  if  the  date 
of  the  24th  June  be  rejected,  the  notice  stands  good  to  ter- 


(a)  It  East,  312. 

(b)  Jan.  16th,  before  Lord  Den- 
man  C.  J.,  Litiledole  and  Cole- 
ridge Js. 

(c)  7T.  R.63. 


(d)  4  Esp.  185, 
(r)   4D.  &R  348. 
(f)5  A.  &E.  350;  S.C.6N, 
&  M.  350. 
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minate  the  Lease  at  the  expiration  of  the  current  year.  But 
it  19  not  necessary  either  to  reject  any  part  of  the  notice,  or. 
to  alter  ita>  grammatical  construction  The.  notice  intimates 
an  intention  to  quit  according  to  the  covenant*  of  the  lease, 
which  may  be  taken  to  be  incorporated  in  it;  -  it  may  be  read 
therefore  aa  a  notice  to  terminate  the  lease  at  MkhaeJtnaa, 
1837,  and  to  deliver  up  possession  on  the  24tb  Juae  pre- 
vious. If  the  notice  had  been  so  in  terms,  there  could  be 
no  objection  to  it,  then  what  difference  can  it  make  if  a 
similar  construction  is  implied  ?  The  jury  have  found  that 
the  plaintiff  understood  the  notice  to  be  to  quit  at  the  end 
of  the  term;  this  disposes  of  the  case;  Doe  d.  Cox  and 
others  (a)  j  besides  which,  as  the  plaintiff  made  np  objec-r 
tion  at  the  time  of  the  notice,  when  he  acknowledges  he  saw 
the  defect*  he  waived  any  objection  that  arose  upon  it;  Doc 
v.  Foster  (6).     He  referred  also  to  Doe  v.  Lambly(c). 
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R.  V.  Richards,  contriL  The  question  left  to  the  jury 
was,  whether  the  plaintiff  understood  the  notice  to  be  one 
to  leave  at  the  end  of  the  term,  but  the  understanding  of  the 
party  cannot  alter  the  legal  construction  of  an  instrument, 
and,  if  the  notice  be  originally  bad,  no  waiver  of  it  can  set  it 
up;  Johnstone  v.  HudJe&ton  (d),  Doe  v.  Hudlestone(e).  It 
is  contended  that,  if  one  portion  of  the  notice  be  rejected,  it 
will  stand  as  a  valid  notice  to  quit  at  Michaelmas,  but  why 
is  one  part  of  the  notice  to  be  rejected  more  than  another  ? 
Suppose,  again,  the  covenant  in  the  lease  had  been  set  out 
as  is  suggested,  and  the  defendant  had  gone  on  to  give  no* 
tice  that  be  should  quit  on  the  24th  June,  that  clearly  would 
be  insufficient.  Doe  v.  Lea  (f)  shews  that,  where  the  hold- 
ing is  by  lease,  the  notice  to  quk  must  correspond  with  the 
term  mentioned  in  the  deed,  and  that  case  was  confirmed 

by  Smith  v.  Walton  (g). 

Cur.  adv.  vult. 


(a)  4  Esp.  185. 

(b)  IS  East.  405. 

(c)  2  Esp.  635. 

(d)  4  B.  &  C.  922 ;  S.  C.  7  D. 


&  R.  411. 
(e)   lM'Cie.&You.  141. 
(/)11  East,  312. 
(l)  f  Moore  &  S.  380. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  (after  stating  the  pleadings  and  the  terms  of  the  no- 
tice) as  follows : — It  was  submitted  that  the  error  of  this 
notice  in  point  of  time  was  cured  by  plaintiff's  conduct,  who 
had  written,  on  27th  November,  to  acknowledge  the  receipt 
of  defendant's  letter,  dated  the  1st;  a  long  time  after  he  told 
defendant  that  he  had  perceived  the  defect  in  the  notice, 
but  that  it  was  no  business  of  his  to  point  it  out. 

The  opinion  of  the  jury  was,  that  plaintiff  understood  the 
notice  to  apply  to  the  last  day  of  the  fourteen  years,  and  a 
verdict  was  entered  for  defendant,  subject  to  our  opinion, 
whether  the  term  was  put  an  end  to,  more  correctly,  per- 
haps, whether  the  evidence  was  admissible.  We  have  heard 
the  case  argued,  and  are  of  opinion  that  the  covenant  to  pay 
rent  during  the  whole  term  cannot  be  got  rid  of  by  any  no- 
tice to  quit,  which  is  not  in  accordance  with  the  proviso 
introduced  into  the  lease  for  the  purpose. 

The  cases  that  seemed  to  point  the  other  way  merely 
shew  that,  where  there  is  no  covenant,  a  notice  describing 
the  premises,  so  as  to  be  perfectly  understood  between  the 
parties,  will  be  sufficient,  but  in  none  has  a  proviso  or  cove- 
nant in  a  deed  been  held  to  be  satis6ed  by  a  notice  incon- 
sistent with  the  terms  of  it.  The  case  of  Doe  d.  Spicer  v. 
Lee  (a)  is  to  this  effect,  and  is  indeed  a  strong  case,  but  no 
authority  is  required  for  so  plain  a  proposition.  The  rule 
for  entering  a  verdict  for  plaintiff  must  therefore  be  abso- 
lute. 

Rule  absolute. 


(a)  11  East,  812. 
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Ellison  v.  Iles.  Monday, 

February  3d. 

TRESPASS  for  breaking  and  entering  a  close  of  the  Trespass  quare 

plaintiff's,  called  the  Barn  Ground,  abutting  &c.  wl*n  abuttals. 

Plea:   public  right  of  way  through,  over  and  along  the  Plea»  aright  of 

said  close  hi  which  &c.     New  assignment  of  trespass  out  assignment, 

of  the  said  public  highway  in  the  plea  mentioned.     Pleas  trespass  «* ra 
r  o        j  r  vtam;  plea, 

to  new  assignment:  1st  not  guilty;  fid.  that  before  and  at  that  before 
the  several  times  when  &c,  the  plaintiff  had  wrongfully  and  tiff  had^rong- 
injuriously  stopped  up  and  obstructed  the  said  highway  in  fully  stopped 
the  said  plea  mentioned,  that  is  to  say,  by  there  locking  and  the  former  plea 
fastening,  and  keeping  locked  and  fastened,  a  certain  gate  optioned, 
in  and  across  the  same,  and  by  there  putting  and  placing  defendant  did 
and  keeping  so  put  and  placed  divers  bushes  and  fences  nei^8     t  Sf 
upon  and  about  the  said  gate,  so  that  by  means  thereof  the  the  said  high- 
defendant  could  not,  before  or  at  the  said  times  when  8cc,  ^S^^iUpH- 
go,  pass  and  repass  in  and  along  the  said  highway,  and  use  cation,  de  in- 
and  enjoy  the  same,  wherefore  the  defendant,  at  the  said  trial  it  appear- 

several  times  when  8cc,  did  go  and  pass  on  and  along  the  said  ed  tlmt  l  ^re 
7         °      #      r  m  °  was  a  public 

highway  until  he  came  and  arrived  at  the  said  obstructions,  footway  over 

and  being  then  desirous  of  continuing  to  go  and  pass  in  and  *^J  "h?chS 

along  the  said  highway  beyond  the  said  obstructions,  and  the  plaintiff 

being  hindered  so  doing  by  the  said  obstructions,  the  de-  another  foot- 

fendant  did,  in  order  to  avoid  those  obstructions,  and  to  way  which  the 

defendant 
get,  as  speedily  and  by  the  nearest  route  that  he  could,  back  claimed  as 

again  into  the  said  highway  in  a  part  of  the  same  beyond  the  ^^ch'iSe* 
said  obstructions,  necessarily  and  unavoidably  go  and  pass  a  plaintiff  had 
little  out  of  the  said  highway,  quae  est  eadem,  &c.  mIu  wasPpro- 

Replication :  de  injuria.  posed  to  try 

At  the  trial  before  Patteson  J.  at  the  Somersetshire  assizes,  as  ^  the  exist- 
1837,  it  appeared,  on  the  opening  of  the  plaintiff's  case,  jwceofapob- 
that  the  plaintiff  and  defendant  were  farmers,  occupying  this  second 
adjoining  closes  at  Cricklade,  and  that  over  the  close  of  the  ^amed  iudee 

being  of  opi- 
nion that  no  issue  was  raised  as  to  the  second  way,  directed  a  verdict  for  the  plaintiff: 
— Held,  that  the  direction  was  right,  for  the  precise  locality  being  material  to  the  de- 
fence, the  defendant  was  bound  to  shew  it  in  his  pleadings.  j 
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1840.  plaintiff,  called  Barn  Ground,  a  public  footpath  existed, 
extending  from  east  to  north,  which  was  undisputed  by  the 
plaintiff,  but  the  defendant  claimed  a  right  to  use  another 
public  footpath  over  the  same  close,  extending  from  north 
to  south,  which  the  plaintiff  had  stopped  up,  and  had  given 
the  defendant  notice  not  to  use.  It  was  proposed  by  the 
parties  to  contest  this  way  at  the  trial,  but  his  lordship  being 
of  opinion  that  no  issue  was  raised  on  the  record  as  to  the 
second  footway,  refused  to  try  the  question,  unless  the  par- 
ties consented  to  amend  the  record,  which  they  declined  to 
do.  On  these  facts  both  parties  claimed  the  verdict,  which 
the  learned  judge  directed  to  be  entered  for  the  plaintiff. 

Bompas  Serjt.  having  obtained  a  rule  nisi  for  a  new  trial 
in  the  ensuing  Michaelmas  term, 

Erie  and  Manning  shewed  cause  in  Trinity  term  last  (a). 
The  direction  of  the  learned  judge  was  quite  right.  The 
question  intended  to  be  tried  between  the  parties  was  not 
raised  on  the  pleadings.  The  point  now  is,  by  whose  fault 
in  pleading  did  this  occur?  The  defendant  having  pleaded 
a  right  of  way  over  the  locus  in  quo,  as  there  was  in  fact 
one  public  footway  across  the  field,  unless  the  plaintiff  had 
new  assigned  extra  viam,  he  would  have  failed  at  the  trial. 
For,  if  he  had  traversed,  the  defendant  would  have  proved 
the  footway  from  east  to  north,  which,  though  the  plaintiff 
did  not  dispute  it,  would  have  proved  the  issue.  He  there- 
fore was  obliged  either  to  new  assign,  or  to  reply  that  the 
way  claimed  by  the  defendant  in  his  plea  was  a  way  from 
east  to  north,  and  that  the  plaintiff  proceeded  for  a  trespass 
in  a  different  part  of  the  close ;  but,  the  defendant  having 
claimed  a  way  generally  in  his  plea,  the  plaintiff  was  not  at 
liberty  to  tie  up  the  meaning  of  it  to  any  particular  way, 
and  such  a  replication  might  have  been  demurred  to.  A  new 
assignment  therefore  was  the  only  course  left  open  for  the 

(a)  June  3d,  before  Lord  Denman  C.  J.,  LittUdaU,  Patteson  and 
William*  Jg. 
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plaintiff,  and,  this  being  so,  it  cannot  be  contended  that  he        1840. 
ought  to  have  set  out  the  trespass  extra  viam  with  abuttals. 
The  defendant,  however,  might  easily  have  fixed  the  spot  in 
which  he  intended  to  claim  his  right,  for  he  might  cither  in  his 
plea  have  claimed  a  way  from  south  to  north,  or  he  might,  in 
bis  plea  to  the  new  assignment,  have  claimed  a  second  right 
of  way,  aud  then  on  a  traverse  by  the  plaintiff  the  question 
might  have  been  raised  in  either  case.    The  law  on  the 
subject  is  collected  in  I  Wm$.  Saund.  300,  note  (6).    At 
p.  300  b,  a  case  is  mentioned  very  analogous  to  the  present, 
"  where  an  action  is  brought  for  fishing  in  the  river  T«, 
being  the  plaintiff's  fishery,  and  the  trespass  intended  by 
the  declaration  is  for  fishing  to  the  extent  of  two  miles  and 
upwards ;  if  the  defendant  pleads  that  he  is  seised  in  fee  of 
ten  acres  adjoining  the  river,  and  prescribes  for  a  free  fishery 
in  the  river  along  the  side  of  the  ten  acres,  in  this  case, 
without  a  new  assignment,  the  plaintiff  would  run  a  great 
risk  of  being  tricked.    For,  if  the  prescription  were  found 
for  the  defendant,  he  would  succeed  in  the  action,  though 
guilty  of  almost  the  whole  trespass  for  which  the  action  was 
brought."     So  here,  if  the  plaintiff  had  traversed  the  de- 
fendant's plea,  the  issue  would  have  been  found  for  the 
latter,  although  he  might  have  no  justification  for  the  tres- 
passes really  complained  of.     Scott  v.  Wilson(a)  also  shews 
clearly,  that  in  a  case  like  the  present  the  plaintiff's  course 
was  to  new  assign.     [Littledale  J.   The  defendant's  plea, 
of  a  right  of  way  generally,  is  something  like  the  old  plea  of 
liberum  tenementum,  but  even  that  plea  is  improper  where 
the  declaration  ascertains  specifically  the  place ;  Cocker  v. 
Crompton  (6).]    The  plaintiff's  close  is  set  out  with  abuttals, 
according  to  the  new  rules,  and  to  such  a  declaration  it 
would  seem  on  principle  that  the  defendant  should  have 
framed  his  plea  with  like  precision.     [Patteson  J.   The 
question   comes   entirely  to  this,   which  right  of  way  is 
admitted  on  the  pleadings  ?]     The  ambiguity  is  caused  by 

(a)  2  Wils.  3.  (6)  1  B.  &  C.  489;  S.  C.  2D.&R,  T10. 
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1840.  the  defendant,  though  it  may  be  admitted  be  was  not  bound 
to  set  out  the  termini  of  the  way  he  claimed,  yet  in  fairness 
he  ought  to  have  done  so. 

Bompas  Serjt.  and  Butt  contri.  The  defendant's  plea  is 
according  to  all  the  precedents,  and  it  may  be  that,  as  it  is 
general,  the  plaintiff  was  forced  to  new  assign.  But  where 
that  is  the  case  the  plaintiff  is  bound  in  his  new  assignment 
to  distinguish  the  place  with  precision.  This  appears  by 
Com.  Dig.  Pleader,  (M  3),  34,  and  by  the  note  already  cited 
in  1  Wms.  Saund.  299  c,  "  If  the  new  assignment  be  in 
other  lands,  the  plaintiff  should  give  the  place  a  name,  if  it 
has  one,  and  otherwise  describe  it  with  the  same  certainty 
as  is  now  for  the  most  part  usual  in  declarations  in  trespass/' 
This  the  plaintiff  has  not  done.  It  is  a  fallacy  to  suppose 
that  the  right  of  way  pleaded  by  the  defendant  meant  the 
way  from  east  to  north ;  the  defendant  pleaded  it  meaning  a 
way  from  north  to  south,  and  it  is  clear  that,  if  the  plea  bad 
been  traversed,  the  defendant  might  have  shewn  a  way  from 
north  to  south;  but  why  should  the  defendant  be  put  in  a 
worse  position  when  the  way  he  claims  is  admitted  by  the 
plaintiff  in  a  new  assignment,  than  when  it  is  traversed  ?  The 
question  therefore  is,  on  whom  the  onus  lies  of  making  that 
specific  which  is  left  general  by  the  previous  pleadings.  It 
does  not  lie  on  the  defendant,  because  no  case  can  be  cited 
where  a  plea  of  right  of  way  has  been  held  ill  for  generality. 
As  then  the  plea  is  good,  it  is  open  to  the  defendant  who 
pleaded  it  to  apply  it,  and  he  applies  it  to  the  way  in  dispute. 
[Patteson  J.  According  to  your  argument  the  plaintiff  ought 
to  have  replied,  admitting  the  way  from  east  to  north,  and 
alleging  a  trespass  in  a  way  from  south  to  north,  but,  if  he 
had  done  so,  the  defendant  would  have  been  forced  to  adopt 
a  construction  of  his  plea  against  his  will.]  In  Stott  v. 
Stott  (a)  it  was  considered  that  if  a  right  of  way  was  claimed 
generally  in  the  plea,  and  it  was  intended  to  shew  that  the 

(a)  16  East,  349. 
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way  had  not  been  used  according  to  the  claim,  the  plaintiff        1840. 
should  plead  the  facts  specially  in  his  replication. 

Cur.  adv.  vult. 

Lord  Dknman  C.  J.  now  delivered  the  judgment  of  the 
Court.  After  stating  the  pleadings,  his  lordship  continued 
thus: — On  the  pleadings  it  is  obvious  that  two  issues  only 
were  raised:  first,  whether  the  defendant  had  gone  out  of 
the  way  which  stood  admitted;  secondly,  whether  that  ad- 
mitted way  was  obstructed.  From  the  plaintiff's  opening 
it  appeared  that  there  was  a  public  footway  across  the  close 
in  a  direction  from  east  to  north,  which  was  undisputed,  and 
had  not  been  obstructed ;  that  the  defendant  claimed  an- 
other  public  footway  in  a  direction  from  south  to  north, 
which  the  plaintiff  denied,  and  had  warned  the  defendant 
not  to  use ;  that  the  defendant  had  attempted  to  use  it  and 
the  plaintiff  had  obstructed  it,  whereupon  the  defendant  had 
gone  on  one  side  and  the  plaintiff  had  brought  bis  action. 
Such  being  the  agreed  facts,  each  party  claimed  the  verdict; 
the  plaintiff  contending  that  the  way  admitted  by  the  pleadings 
was  that  from  east  to  north,  which  had  never  been  obstructed, 
but  out  of  which  the  defendant  had  gone;  the  defendant 
contending  that  the  way  admitted  was  that  from  south  to 
north,  which  had  been  obstructed.  The  parties  were  willing 
to  try  the  question  as  to  the  existence  of  the  way  from  south 
to  north,  but  the  learned  judge  refused  to  try  it  unless  the 
pleadings  were  amended  and  such  an  issue  raised,  so  that 
the  jury  might  be  sworn  to  try  it;  the  parties  would  not 
amend,  and  he  directed  a  verdict  to  be  found  for  the  plaintiff. 

The  real  question  in  dispute  undoubtedly  was  the  exist- 
ence of  a  public  footway  from  south  to  north,  and  the  point 
is  by  whose  fault  it  was  that  that  question  was  not  raised. 
If  the  defendant  had  pleaded  the  truth  at  once,  namely,  that 
there  was  a  public  footway  across  the  close  (even  without 
setting  out  the  direction  of  it,  which  he  was  not  bound  to 
do),  which  footway  was  obstructed,  and  therefore  he  passed 
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1B40.  as  near  as  he  could,  the  plaintiff  might  safely  have  denied 
the  existence  of  the  footway,  for  the  defendant  would  not 
have  been  allowed  upon  that  issue  to  have  applied  bis  evi- 
dence to  the  undisputed  way  from  east  to  north,  which  was 
not  obstructed.  But,  as  the  plea  stood,  merely  asserting  a 
footway  generally,  it  is  obvious  that  if  the  plaiutiff  had 
denied  the  way,  and  the  defendant  bad  chosen  to  apply  bis 
evidence  to  the  undisputed  way  (the  issue  lying  upon  him), 
the  plaintiff  must  have  failed.  He  was  therefore  compelled 
to  new  assign.  Indeed  the  defendant  did  not  on  the  argu- 
meut  complain  of  this,  but  said  that  the  plaintiff  ought  to 
have  new  assigned  with  particularity  the  precise  part  of  the 
close  and  spot  where  the  trespass  was  committed.  Suppose 
he  had  done  so,  ex  concessit  that  spot  would  not  have  been  in 
the  line  of  the  way  claimed  from  south  to  north,  and  the 
defendant  would  have  been  just  as  liable  to  have  miscou- 
ceived  the  plaintiff's  intention  in  not  denying  the  way,  as  he 
was  under  the  new  assignment  as  it  stands.  The  defendant 
could  not  be  ignorant  of  the  existence  of  the  way  from  east 
to  north,  neither  could  he  really  suppose  that  the  plaintiff 
meant  to  admit  on  the  pleadings  the  existence  of  the  way 
from  south  to  north,  when  he  knew  that  the  plaintiff  brought 
his  action  on  purpose  to  dispute  and  to  try  that  very  point. 
He  ought  therefore  to  have  pleaded  to  the  new  assignment 
another  public  footway,  which  the  plaintiff  could  have  denied 
without  fear  of  being  turned  round  upon  the  pleadings. 
The  plaintiff  could  not  frame  cither  his  declaration  or  his 
new  assignment,  so  as  necessarily  to  raise  the  question  of 
right  intended  to  be  tried;  whereas  the  defendant  could 
either  in  his  original  plea  to  the  declaration,  or  in  pleading 
to  the  new  assignment,  have  raised  the  question  without  the 
slightest  difficulty.  If  the  plea  to  the  new  assignment  had 
not  in  terms  referred  to  the  plea  to  the  declaration,  but  had 
merely  said  that  a  way  was  obstructed,  and  therefore  he  went 
as  near  as  he  could,  possibly  it  might  have  been  held  that  the 
replication  de  injuria  might  have  involved  the  denial  of  a 
way  as  well  as  of  an  obstruction,  and  so  the  real  point  might 
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have  been  tried.  But,  as  the  plea  to  the  new  assignment  1840. 
states  expressly  that  the  way  in  the  defendant's  plea  above 
mentioned  was  obstructed,  and  therefore  he  went  aside,  it 
fixed  the  alleged  obstruction  to  be  in  the  admitted  way,  so 
that  the  replication  de  injuria  could  not  be  taken  to  involve 
a  denial  of  the  way,  for  then  there  would  be  an  admission  and 
a  denial  of  the  same  way  on  the  same  pleadings.  If  the  trial 
had  proceeded,  and  evidence  had  been  gone  into  as  to  the  way 
claimed  from  south  to  north,  whichever  way  the  verdict  had 
gone,  the  plaintiff,  if  not  actually  estopped  by  it,  would  have 
great  difficulty  in  ever  again  disputing  the  existence  of  that 
way  with  the  defendant;  for  the  way  stands  admitted  on  the 
pleadings,  and  from  the  evidence  adduced  it  might  always 
have  been  shewn  that  that  way  was  from  south  to  north. 
So,  now,  if  the  verdict  be  for  the  defendant  on  the  facts  con- 
ceded, the  plaintiff  will  be  in  the  same  difficulty,  because  that 
verdict  must  proceed  on  the  ground  that  the  way  referred  to 
in  the  plea  is  that  from  south  to  north.  But,  if  the  verdict 
for  the  plaintiff  stands,  it  must  be  on  the  ground  that  the 
way  in  the  plea  is  that  from  east  to  north,  which  in  truth  was 
never  in  dispute,  and  the  real  question  can  be  raised  in 
another  action.  Wherever  the  precise  locality  becomes  ma- 
terial to  the  defence,  it  lies  upon  the  defendant  to  fix  it,  I 
Wms.  Sound.  81  a,  2  Wm$.  Saimd.  5  b,  which  principle  is 
applicable  to  the  present  case. 

Upon  the  whole  we  are  of  opinion  that  the  fault  lay  with 
the  defendant,  and  that  the  verdict  is  right. 

This  rule  must  therefore  be  discharged,  unless  the  defend- 
ant thinks  fit  to  amend,  upon  payment  of  costs,  in  which 
case  we  think  he  should  be  at  liberty  to  do  so,  and  the  rule 
should  be  made  absolute  for  a  new  trial,  upon  payment  of 
costs. 

Rule  accordingly. 


VOL.  Ill,  D  D 
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Frirwr^sd.  Gbiffin  v.  Ellis  and  another. 

A  declaration   PROHIBITION.     The  declaration  stated  (inter  alia) 

in  prohibition 

stated  that  the  that  the  defendants  libelled  the  plaintiff  in  the  Court  of 

Keen  KbeUed"*  Arches  for  non-payment  of  a  church  rate,  assessed  upon  him 
in  the  spiritual  the  29th  October,  1834,  and  set  out  the  assessment,  which 
payment  of  a"  was  M  follows : — "  We  the  churchwardens  and  other  pa- 
church  rate,  rishioners  of  the  parish  of  Portsea,  in  the  county  of  South- 
had  pleaded  in  r 
his  defensive     ampton  and  diocese  of  Winchester,  whose  names  are  here- 

fimenlhat  UDt°  sub8Cribed'  do  hereby,  this  1st  day  of  November,  in 
though  good     the  year  1834,  at  our  vestry  meeting  for  that  purpose  assem- 

?"  was  asked  ^led,  rate  and  tax  a^  and  every  tbe  inhabitants  and  pa- 
for  and  intend-  rishioners  of  the  parish  aforesaid  hereinafter  mentioned,  for 
plied  to  the  and  towards  the  repairs  of  the  church  of  the  said  parish  for 
payment  of  the  present  year,  the  several  sums  following,  viz.  (then  fol- 
debts,  and  that  lowed  the  names  and  assessment)."     The  plaintiff  appeared 

alLSttohad  in  the  8aid  Court  of  Arche8>  and  Pk*d«d  ^  w^  of  dleg*- 
proofarespon-  tion  defensive  (inter  alia)  that  the  said  rate  was  asked  for 

which  alleged*  and  intended  to  be  applied  to  illegal  purposes,  and  to  debts 

that  the  contracted  by  the  churchwardens  previous  to  the  said  29th 

churchwar* 

dens  of  a  prior  October,  1834,  and  that  the  defendants  had  admitted  this 

year  had  ne-      t0  ^e  |j,e  cage>     *phe  defendants,  by  their  allegation  respon- 

cessanly  in- 

curred  debts     sive,  pleaded  that  a  vestry  was  holden  in  the  said  parish  of 

o^X^arish06  Port8ea*  on  the  17th  October,  1833,  for  the  purpose  of 
refusing  to  making  a  church  rate,  and  that  a  resolution  was  moved  and 
and  that  the  carried  by  a  majority  of  the  vestrymen  of  the  said  parish 
retrospective  present,  by  which  the  said  meeting  was  adjourned  until  the 
quently  be-  first  Wednesday  in  October,  1834;  that  the  churchwardens 
camenecessa-  being  without  funds  for  a  year,  to  enable  them  to  fulfil  the 
duties  of  their  office,  were  obliged  to  and  did  incur  certain 
Held  that""  debts  on  the  credit  of  the  parish,  to  the  amount  of  about 
whether  the 

rate  being  good  in  form  was  or  was  not  vitiated  by  any  design  to  apply  it  retrospec- 
tively, and  whether  the  rate,  under  the  circumstances,  was  or  was  not  bad  as  being 
retrospective,  the  suit  itself  was  matter  of  ecclesiastical  cognizance,  and  the  objection  to 
the  rate  was  such  as  the  ecclesiastical  court  was  able  to  give  effect  to,  if  valid,  and  that 
it  was  to  be  presumed  that  court  would  correctly  administer  the  law,  and  that  therefore 
the  plaintiff  was  not  entitled  to  prohibition. 


,  in  order  to 
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200/.;  thai  a  meeting  in  vestry  of  the  parishioners  of  the  1840. 
said  parish  was  holden  on  the  29th  October,  1834,  for  the 
purpose  of  making  a  church  rate;  that  at  such  vestry  the 
churchwardens  produced  a  statement  of  the  said  debts  so 
incurred  as  aforesaid,  as  alsft  of  the  sum  requisite  to  defray 
the  expenses  incidental  to  the  office  of  churchwardens  of 
the  then  current  year;  that  thereupon  it  was  moved  and 
seconded  that  a  church  rate  of  3d.  in  the  pound  should  be 
granted  to  the  churchwardens,  to  enable  them  to  discharge 
the  said  debts  so  due  from  the  said  parish,  and  to  defray 
the  expenses  of  the  then  current  year,  and  that  on  a  poll 
being  taken  a  majority  of  the  parishioners  was  in  favour  of 
the  rate;  that  no  part  of  the  sum  to  be  raised  or  in  part 
raised  by  the  said  church  rate,  was  ever  designed  or  bad 
ever  been  applied  to  any  other  objects  than  those  to  which 
church  rates  are  legally  applicable,  and  that  no  part  thereof 
was  intended  to  be  or  had  been  expended  in  discharge  of 
debts  theretofore  contracted  by  the  said  parish,  save  to  the 
extent  and  in  manner  contracted  as  thereinbefore  particularly 
mentioned,  and  that  such  intended  application  of  the  said 
sum  so  to  be  raised  by  the  said  church  rate,  in  part  dis- 
charge of  the  said  outstanding  debts,  was  expressly  sanc- 
tioned by  the  majority  of  parishioners  who  concurred  in  the 
making  of  the  said  rate.  The  declaration  then  alleged  that 
such  proceedings  were  thereupon  had  in  the  said  spiritual 
court;  that  afterwards,  to  wit,  on  &c,  the  judge  of  the  said 
Court  admitted  the  said  allegation  responsive  to  proof,  not- 
withstanding it  was  insisted  by  the  said  plaintiff  that  the 
said  allegation  responsive  should  be  rejected,  and  the  said 
suit  is  still  depending  in  the  said  Court.  Verification  and 
prayer  of  prohibition,  &c. 
Special  demurrer  and  joinder  in  demurrer, 

F.  N.  Rogers,  in  support  of  the  demurrer  (a).  The  ques- 
tion is,  whether  the  ecclesiastical  court  has  exceeded  its 

(a)  This  case  was  argued  in  20),  before  Lord  Denman  C,  J., 
Trinity  term,  1839  (June  5),  and  at  LUtkdale,  Patteton  and  WUUam* 
the  sittings  after  that  term  (June      Js. 

D  D  2 
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1840.  jurisdiction  in  admitting  the  responsive  allegation  to  proof. 
No  fact  is  admitted  to  proof  which  that  Court  is  incompe- 
tent to  try.  Prohibition  is  only  granted  where  the  common 
law  is  interfered  with;  Aylife's  Parergon,  171;  but  the 
spiritual  court  has  cognizance  of  church  rates  exclusively; 
Jeffrey'*  case  (a),  and  Starkey  v.  Bartm(b).  There  is  nei- 
ther defectus  jurisdictions  nor  defectus  triationis,  which  are 
the  only  grounds  for  prohibition,  Bull.  N;  P.  218j  and, 
strictly  speaking,  if  a  question  of  church  rate  arose  in  tem- 
poral courts,  they  should  have  the  certificate  of  the  spiritual 
court  to  inform  them  whether  the  rate  is  good  or  not.  If 
the  Court  of  Arches  should  decide  erroneously,  the  proper 
remedy  is  by  appeal,  as  in  the  case  of  a  proceeding  against 
a  party  for  heresy,  1  Hawk.  P.  C.  b.  1,  cap.  %  s.  9,  heresy 
being  cognizable  by  that  Court.  On  a  question  of  marriage 
also,  "  the  judges  of  our  law  ought  (although  it  be  against 
the  reason  of  our  law)  to  give  faith  and  credit  to  their  pro- 
ceedings and  sentences;"  Bunting  v.  Lepingwell(c).  The 
ground  relied  on  in  support  of  the  writ  of  prohibition  is, 
that  the  rate  which  it  is  sought  to  enforce  is  void,  as  being 
retrospective,  and  that  therefore  the  ecclesiastical  court 
ought  not  to  have  admitted  to  proof  the  responsive  allega- 
tion, which  attempts  to  set  up  such  a  rate.  But  the  admis- 
sion of  the  responsive  allegation  is  a  step  taken  in  the  cause, 
and  relates  to  a  matter  of  practice,  which  cannot  be  the 
subject  of  prohibition;  Ex  parte  Smyth  (d).  And  the  re- 
sponsive allegation  is  admitted  to  explain  all  the  circum- 
stances under  which  the  rate  was  made,  as  the  court  spiri- 
tual could  not  hear  one  side  only,  and  if  it  has  wrongly 
been  admitted  an  appeal  lies.  This  Court  will  not,  at 
all  events,  presume  that  the  Court  below  is  about  to  de- 
cide erroneously;  Chesterton  v.  Farlar(e),  and  Hall  v. 
Maule(f). 

(a)  5  Rep.  64.  &  D.  496. 

(ft)  5  Yelv.  179.  (e)  7  A.  &  E.  716 ;  5.  C.  3  N. 

(c)  4  Rep.  29  a.  &  P.  15. 

(d)  Tyr.  &  Gr.  2««.    See  also  (/)  7  A.  &  E.  721 ;  S.  C.  3  N. 
Earl  Bcauchamp  v.  Turner,  2  P.  &  P.  459. 
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Wightman  contrA.     As  to  the  question  whether  the  pro-         1840. 
ceedings  are  in  such  a  stage  that  this  Court  will  issue 
prohibition,  it  may  be  admitted  that,  where  the  subject- 
matter  of  the  suit  is  within  the  jurisdiction  of  the  inferior 
Court,  and  they  do  not  proceed  in  derogation  of  the  com- 
mon law,  this  Court  will  not  interfere.     But  where  the  suit 
is  for  a  thing  not  allowed  by  law,  although  it  relates  to 
ecclesiastical  matters,  prohibition  lies;  Com.  Dig.  Prohibi- 
tion, (F.  12);   and  so  also  where  the  Court  below  proceeds 
contrary  to  the  common  law,  in  cases  clearly  within  their 
jurisdiction;  Woodward's  case  (a),  Rogers  v.  Davenantijb). 
In  the  present  case  it  stands  admitted  on  the  pleadings  that 
the  rate  was  retrospective,  and  therefore  bad :  Chesterton  v. 
Farlar  (in  the  Privy  Council)  (c),  and  yet  the  spiritual  court 
has  admitted  the  allegation  responsive  to  proof,  and  thereby 
assumed  a  jurisdiction  to  enforce  a  rate  which  ex  concessis 
is  bad.     Byerly  v.  Windu$(d)  therefore  is  a  distinct  autho- 
rity that  the  time  has  arrived  for  the  interference  of  this 
Court,  and  Home  v.  Earl  Camden  (e)  seems  an  authority 
to  the  same  effect.    Hall  v.  Maule  (f)  does  not  contradict 
this  view,  for  there  it  was  presumed  that  the  ecclesiastical 
court  would  construe  rightly  an  act  of  parliament  which 
came  before  them  incidentally,  but  here  the  Court  below 
have  already  decided  wrong. 

F.  N.  Rogers  in  reply.  The  question  is,  whether  the  Court 
below  have  done  anything  contrary  to  the  letter  of  the  law 
in  admitting  the  responsive  allegation  to  proof.  Although 
a  retrospective  rate  generally  may  be  bad,  it  does  not  follow 
that  in  all  cases  it  is  so,  and  it  is  for  the  Court  of  Arches  to 
learn  under  what  circumstances  such  a  rate  has  been  made. 
Chesterton  v.  Farlar  (c),  as  decided  by  the  Privy  Council, 
does  not  shew  that  every  retrospective  rate  is  bad,  but  the 

(a)  3  Mod.  211.  R.  564. 

(b)  2  Mod.  8.  (<?)  2  H.  Bl.  533. 

(c)  Not  yet  reported.  (/)  7  A.  &  E.  721 ;  S.  C.  3  N. 
(</)  5  B.&  C.  1;  &  C.  7  D.  fc     &  P.  459. 
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1840.  decision  in  this  Court  (a)  is  a  distinct  authority  that  in  the 
present  stage  of  the  proceedings  a  prohibition  ought  not  to 
issue.  [PaUeson  J.  In  that  case  a  prohibition  was  not 
asked  to  the  Court  of  Arches,  but  to  the  Privy  Council, 
who  had  done  nothing  in  the  case.  Here  the  Court  of 
Arches  is  proceeding,  and  although  it  may  be  that  the  alle- 
gation responsive  may  not  be  proved,  Mr.  Wightman  con- 
tends that,  even  if  proved,  the  facts  form  no  answer.] 
Dew  v.  Clark  (b)  shews  that  the  admission  of  articles  to 
proof  is  not  necessarily  a  decision  that  they  afford  an  answer 
in  law.  If  on  proceeding  with  the  suit  it  appears  that  the 
circumstances  do  not  justify  a  retrospective  rate,  this  Court 
will  presume  that  the  Court  below  will  decide  rightly;  if 
they  decide  wrongly,  then  prohibition  may  go,  Lemanr. 
Goulty  (c);  and  Hall  v.  Maule(d)  shews  that  this  Court  will 
not  presume  an  erroneous  decision  (e). 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  a  declaration  in  prohibition  to  the  Court 
of  Arches  to  prevent  enforcement  of  a  church  rate.  The 
proceedings  in  the  Court  Christian  are  set  out  and  shew  a 
rate  duly  made  in  consequence  of  vote  of  vestry,  October  29, 
1834,  by  churchwardens,  with  assent  of  parishioners,  and 
good  on  the  face  of  it.  The  plaintiff  in  prohibition,  sued 
in  the  Court  Christian,  put  in  a  defensive  allegation  that 
the  rate  was  designed  to  be  applied  to  paying  off  debts  pre- 
viously incurred,  in  answer  to  which  the  churchwardens 
allege  that,  on  the  17th  of  October,  1833,  a  vestry  was 
convened  to  consider  of  a  church  rate,  the  church  requiring 
repair,  and  an  estimate  of  the  sum  required  laid  before  it, 
but  the  meeting  was  adjourned  for  a  year,  and  no  church 

(o)  7  A.  &  E.  713;  S.  C.  3  N.  (c)  Two  other  points  were  dis- 

&  P.  15.  cussed  in  this  case,  as  will  appear 

(b)  1  Add.  Ecc.  Rep.  £84.  from  the  judgment,  but  the  ground 

(c)  3  T.  R.  3.  taken  in  the  judgment  renders  it 
(</)  7  A.  &  E.  721 ;  S.C.  3  N.  unnecessary  to  nonce  them. 

&  P.  459. 
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rate  granted,  whereby  the  churchwardens  were  obliged  to         1840. 

incur  debts,  and  at  a  subsequent  meeting  the  vestry  came 

to  a  resolution  to  impose  the  present  rate,  in  order  to  pay 

the  debts  so  incurred,  which  were  expressly  sanctioned  by 

the  vestry.    This  responsive  allegation  the  Court  of  Arches 

admitted. 

Various  points  were  made,  1st,  whether  the  rate,  being 
in  its  form  regular  and  lawful,  was  vitiated  by  any  design  to 
employ  it  in  any  manner,  for,  if  the  employment  of  it  should 
be  unlawful,  appeal  might  be  made  against  the  churchwar- 
dens'accounts;  2d,  whether  this  rate  is  bad,  as  being  retro- 
spective under  the  peculiar  circumstances  of  the  case,  the 
debt  having  been  incurred  by  the  neglect  of  the  parish  to 
vote  a  church  rate  when  wanted,  as  was  admitted  by  the 
vote  of  vestry  afterwards,  when  the  debt  was  expressly  sanc- 
tioned ;  3d,  whether,  even  if  these  defects  should  be  held 
fatal,  they  entitled  plaintiff  to  his  writ  of  prohibition,  which 
assumes  the  Court  Christian  to  have  exceeded  its  jurisdic- 
tion, or  were  only  grounds  of  appeal,  the  suit  itself  being 
matter  of  ecclesiastical  cognizance,  and  the  defence  stated 
being  such  as  that  Court  is  able  and  indeed  bound  to  give 
effect  to,  if  valid  in  point  of  law.  On  this  last  ground,  on 
the  authority  of  many  cases,  we  think  that  the  demurrer 
must  prevail,  and  a  consultation  be  awarded.  It  has  been 
often  held  that  an  erroneous  judgment  on  matters  within  the 
cognizance  of  the  Court  Christian  will  not  entitle  to  pro- 
hibition, but  only  to  appeal.  If,  on  appeal,  their  sentence 
should  be  of  such  a  nature  as  to  shew  a  defect  of  jurisdiction 
on  the  face  of  the  proceedings,  application  to  prohibit  may 
then  be  made.  In  the  mean  time,  we  must  presume  that 
the  Court  Christian  will  correctly  administer  the  law.  The 
case  of  Chesterton  v.  Farlar(a),  lately  before  the  judicial 
committee  of  the  Privy  Council,  cited  for  the  purpose  of 
proving  this  rate  illegal,  was  decided  by  that  Court  as  a 
superior  spiritual  court  on  appeal,  and  the  case  of  Brettel 
and  Wilmot  v.  King  (b),  on  which  Chesterton  v.  Farlar  (a) 

(a)  Not  yet  reported.  (b)  2  Lee's  EccL  Rep.  548. 
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was  mainly  founded,  occurred  also  in  the  Court  of  Arches, 
on  appeal  from  the  Consistory  Court  of  London. 

Judgment  for  the  defendant. 


Monday,  COLE  V.  CrESSWELU 

February  3rd. 

Plea,  to  as-      AsSUM  PSIT  on  a  promissory  note,  made  by  the  defend- 

promissory        ant  to  tne  plaintiff,  for  26/.  155.,  payable  at  two  months, 

note,  that  it  for  g00d8  sold  use  and  occupation,  and  on  an  account 
was  made  and  °  r 

delivered  by      Stated. 

SetheCfJ?aS  P,eas:— l-  As  to  "A  14'-  fd.,  parcel  of  the  money  inen- 
for  the  purpose  tioned  in  the  first  count,  and  for  which  the  note  was  made, 
paying ^onVc-  lnat  *ne  plciintifF  ought  not  to  maintain,  &c.  because  as  to 

count  of  the  the  17/.  145.  7rf.  the  note  was  made  on  the  faith  and  for 
defendant,  ,  _    ....,*..         -  .  - 

certain  debts     the  purpose  of  the  plaintiff  paying,  for  and  on  account  of 

ilufl i  by  the  de-  t||e  defendant,  divers  sums  of  money  due  and  owing  from 
third  persons;  the  defendant  to  divers  persons,  to  wit,  &c.  (mentioning 

tiff  received  It  l',e  8l,ms  alM*  tne  name8  °'  tne  creditors),  amounting  in 
for  that  pur-  the  whole  to  17/.  14s.  7rf.,  parcel,  &c.  And  the  plaintiff 
other*andpro-  tnen  received  the  note  as  to  17/.  14*.  7d.  on  the  terms  and 

mised  the  de-  for  the  purpose  aforesaid,  and  no  other,  and  then  promised 

f'endant  to  pay  .  '  .  * 

them,  but  had  the  said  defendant  to  pay  the  same  in  manner  aforesaid, 

n0jd?n®  Si?v  but  hath  not  paid  the  several  sums  of  money  amounting  to 
defendant  was  17/.  14s.  7</.,  parcel,  &c.  or  any  of  them,  to  the  several  par- 
pay  thenf  and  *'es  a^ove  mentioned  or  any  of  them,  but  the  same  are  and 
that  the  de-  eacn  0f  them  is  still  wholly  unpaid,  and  the  said  defendant 
fendant  had  ...,..,,  f  ■  ,  •  - 
received,  and  *s  st"'  liable  to  pay  the  same  to  the  several  parties  afore- 

the  plaintiff      gajd.     That  except  as  to  the  said  sum  of  9/.  05. 5d.  defend- 

had  given,  no  * 

consideration 


delivered  the  note  to  the  plaintiff,  and  the  plaintiff  received  it  at  their  request,  for  the 
purpose  of  paving  them,  so  soon  as  the  defendant  should  have  paid  the  note,  absque 
hoc  that  the  plaintiff  promised  the  defendant  to  pay  them  as  in  the  plea  alleged.    Issue 


thereon.     Held,  on  motion  to  arrest  judgment,  that  there  appeared  a  good  consideration 
for  the  note,  and  that  the  plaintiff  was  entitled  to  judgment* 
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ant  had  received  no  consideration,  nor  had  the  plaintiff 
given  any  for  the  note.     Verification. 

2.  As  to  9/*  05.  5d.,  residue  of  the  said  sum  of  26/.  155. 
in  the  first  count  mentioned,  that  the  note  was  given  as  to 
9/*  05.  od.  to  secure  payment  of  two  sums  mentioned  in  the 
second  and  third  counts,  and  amounting  together  to  9/*Os.5</., 
and  that  the  defendant  had  paid  that  sum.    Verification. 

3.  As  to  the  residue  of  the  declaration,  nou  asssumpsit, 
and  issue  thereon. 

Replication  to  the  first  plea.  As  to  the  sum  of  17/.  145.7*/., 
parcel  of  the  money  in  the  first  count,  and  for  which  the 
note  was  made,  that  the  defendant,  at  the  request  of  those 
persons  in  the  plea  mentioned,  made  and  delivered  the 
note  to  the  plaintiff,  and  the  plaintiff  took  and  received  the 
same  as  to  the  sum  of  17/.  14s.  Id.  at  the  like  request  of 
those  persons,  for  the  purpose  of  paying  to  them  the  sum 
of  money  in  which  the  defendant  so  stood  indebted  to 
them,  so  soon  as  the  defendant  should  have  paid  the  note ; 
without  this  that  the  plaintiff  promised  the  defendant  to 
pay  the  sum  of  money  so  due  from  the  defendant,  as  the 
defendant  hath  in  his  first  plea  alleged.  Conclusion  to  the 
country. 

To  the  second  plea,  a  traverse  of  the  payment,  and  issue 
thereon. 

The  cause  was  tried  at  the  Gloucestershire  Lent  assizes, 
1838,  when  the  plaintiff  had  a  verdict  on  all  the  issues, 
damages  30/. 

R.  V.  Richards,  in  the  Easter  term  following,  obtained 
a  rule  to  shew  cause  why  the  damages  should  not  be  re- 
duced to  9/.  05.  5d.  and  interest  thereon,  or  why  the  judg- 
ment on  the  record  or  on  the  first  issue  only  should  not  be 
arrested,  or  why  a  repleader  should  not  be  awarded. 

Ludlow  Serjt.  and  Busby  now  shewed  cause.  There  is 
no  foundation  for  any  part  of  this  rule.  The  replication 
to  the  first  plea  is  good;  the  issue  raised  is  material; 
and  the  plaintiff  is  entitled  to  keep  his  verdict  for  the 
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1840.        full  amount.    The  promise  attributed  to  the  plaintiff  in 
s^N/-,^      this  plea  as  to  ML  14*.  Id.  is,  substantially,  that  in  con- 
v.  sideration  that  the  defendant  delivered   the  note  to  the 

Cresswell.  plaintiff,  the  plaintiff  undertook  to  pay  that  sum  to  the 
several  creditors  of  the  defendant,  whose  names  are  men- 
tioned, forthwith,  or  within  a  reasonable  time,  and  without 
reference  to  the  payment  or  non-payment  of  the  note  by 
the  defendant.  The  plea  therefore  sets  up  against  the 
plaintiff  an  absolute  promise  to  pay  that  sum :  this  is  a 
binding  promise,  and  the  breach  of  it  would  prevent  the 
plaintiff  from  recovering  as  to  so  much.  The  replication, 
in  the  inducement,  properly  sets  out  the  actual  terms  of  the 
plaintiff's  promise,  viz.  that  he  was  to  pay  the  creditors 
after  the  defendant  should  have  paid  him  the  note,  and 
then,  in  the  absque  hoc,  traverses  the  absolute  promise 
which  is  alleged  in  the  plea.  On  this  issue  is  taken,  and  a 
material  question  is  raised  whether  the  plaintiff  was  to  pay 
the  defendant's  creditors  before  or  after  the  defendant 
should  pay  his  note.  That  issue  has  been  found  for  the 
plaintiff;  and  the  Court  can  safely  give  judgment  for  him, 
as  it  appears  that  there  was  a  consideration  for  the  entire 
note.  As  to  9/.  05.  5d.  the  plaintiff  will  recover  on  his 
own  account  for  goods  sold,  &c.,  and  as  to  the  residue  he 
will  be  a  trustee  for  the  creditors.  So,  in  Reid  v.  Fur- 
nival  (a),  the  plaintiff  sued  on  the  defendant's  acceptance 
for  300/. :  the  sole  interest  that  the  plaintiff  had  in  the  bill 
was  that  on  his  guarantee  for  100/.  defendant  had  obtained 
an  advance  of  that  sum  upon  the  bill :  it  was  held  that  he 
had  sufficient  interest  in  the  bill  to  entitle  him  to  sue  upon 
it,  and  that,  as  soon  as  be  recovered  the  whole  amount,  he 
became  a  trustee  for  the  person  entitled  to  the  remainder, 
after  deducting  the  100/.  advanced. 

Another  answer  to  part  of  this  rule  is,  that  the  Court 
will  not  award  a  repleader  in  favour  of  the  party  who  com- 
mits the  first  fault;  «  Tidd,  921(6);  and  the  first  plea  is 
certainly  ambiguous. 

(a)  1  C.  &  M.  538.  (6)  9th  ed. 
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R.  V.Richards,  contri.  There  is  no  consideration  for  the         1840. 
note  as  to  17/.  145.  Id.    If  the  plaintiff  is  a  trustee  at  all,      ^^ 
he  is  so  for  the  defendant.     No  liability  is  incurred  by  the  v. 

plaintiff  to  a  third  person  as  in  the  case  cited.  The  plain-  Crbmwell. 
tiff's  promise  is  to  the  defendant.  A  duty  might  attach 
on  the  plaintiff  to  the  creditors  as  soon  as  defendant  had 
paid  the  note,  but  until  then  no  duty  attaches  on  him.  The 
replication  explains  that  the  defendant  made  the  note  and 
delivered  it  to  the  plaintiff  at  the  request  of  third  persons, 
and  that  the  plaintiff  also  received  it  at  their  request,  un- 
dertaking to  pay  part  of  the  amount  over  to  them  when 
the  defendant  paid  it  to  him.  These  facts  shew  no  lia- 
bility to  such  third  persons  in  respect  of  the  note  until 
after  that  amount  has  been  paid  to  him. 

Lord  Denman  C.J. — I  am  of  opinion  that  the  plaintiff 
is  entitled  to  our  judgment  It  is  said  that,  as  to  part  of 
the  note,  it  was  given  without  consideration.  The  note 
appears  to  me  to  have  been  given  on  two  considerations : 
as  to  9/.  05.  5d.f  it  was  given  for  the  debt  due  to  the  plain- 
tiff himself;  as  to  the  residue,  it  was  given  and  received  at 
the  request  of  defendant's  creditors,  to  enable  the  plaintiff 
to  pay  them.  This  last  is  as  good  a  consideration  for  the 
note  as  if  it  had  been  given  to  any  one  of  those  creditors. 
As  to  17/.  145. 7d.9  he  is  a  trustee  for  them. 

Littledale  J. — How  does  the  defendant  seek  to  shew 
that  as  to  17/.  145.  Id.  there  was  no  consideration  for  the 
note  ?  He  says  "  1  gave  you  the  note  on  condition  that 
you  were  to  pay  absolutely  money  to  that  amount  to  my 
creditors,  and  you  have  not  paid  them,  and  therefore  the 
consideration  fails."  The  plaintiff  replies,  "  No ;  I  took 
the  note  on  the  condition  that  I  was  to  pay  the  money  to 
them  when  you  had  paid  the  note  to  me."  That  is  a  good 
consideration. 

Williams  J. — The  argument  for  the  defendant  is  good 
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1840.  upon  the  plea  alone,  as  it  shews  that  the  plaintiff  is  a  trustee 
for  the  defendant ;  but  the  replication  meets  this  by  shew- 
ing that  the  money  was  not  to  be  paid  by  the  plaintiff  to 
Crbsswell.  the  creditors  until  after  the  note  had  beeu  paid  by  the  de- 
fendant. It  appears  therefore  that  the  plaintiff  is  entitled 
to  recover  part  of  the  note  on  his  own  account,  and  the 
residue  as  trustee  for  the  creditors. 

Judgment  for  the  plaintiff. 


Hatch  v.  Trayes. 

Monday  f  W  ATS  ON   tf.  KlGHTLEY. 

February  3rd. 

Debt  may  be  1  HE  first  of  these  cases  was  debt  against  the  maker  of  a 
payee  against    promissory  note  made  payable  and  delivered  to  the  plaintiff. 

the  maker  of    General  demurrer.     The  cause  relied  on   was,  that  debt 
a  note,  or  by  _ .  ..  .  .  .  _ 

the  drawer  of   would   not   he   on  such  an  instrument  unless  the  words 

a  bill  payable  «  vajue  receivecit"  or  the  consideration,  appeared   on  the 

against  the  face  of  it. 

thouahifa "  ^be  8econ^  ca8e  was  debt  by  the  drawer  of  a  bill  of 
instrument  exchange,  payable  to  the  plaintiff,  and  accepted  by  the  de- 
consideration  fendant.    The  objection  was  the  same  as  above,  but  was 

either  by  the     taken  on  special  demurrer* 

words  "  value 

received*  or 

otherwise.  w  H  Watson,  in  support  of  the  first  demurrer,  and 

}  hi  p\yj  IftSCj  Bramwell  of  the  second  (a).  Debt  will  not  lie  on  a  bill  or 
'  '  note,  the  consideration  for  which  does  not  appear  on  the 
face  of  the  instrument  by  the  words  "  value  received/'  or 
other  words.  Debt  does  not  lie  upon  a  mere  contract  or 
liability  to  pay  money;  there  must  be  money  actually  due: 
Com.  Dig.  Debt  (A  &  B),  and  Merchant  (F)  13  &  IS,  and 
Actiou  upon  the  Case  upon  Assumpsit  (A)  2.  Although 
it  is  presumed  that  notes  and  bills  are  founded  on  good 

(a)  In  II.  T.  last  (Jan.  84th),  before  Lord  Denman  C.  J.,  Uttkdalc, 
WiUiamSp  and  Coleridge  Js. 
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consideration,  yet  that  consideration  is  not  necessarily  a 
debt ;  it  may  be  some  collateral  engagement.  The  reason 
why  debt  lies  only  between  the  immediate  parties  to  a  bill 
is,  because  it  lies  only  where  there  is  a  direct  debt  due  from 
the  defendant  to  the  plaintiff.  They  cited  Priddy  v.  Hen- 
brey  (a),  Bishop  v.  Young  (6),  Cresswell  v.  Crisp  (c),  and 
Lyons  v.  Cohen(d),  to  shew  that  the  words  "value  received  " 
had  always  been  expressed  wherever  debt  had  been  al- 
lowed to  be  brought  on  such  instruments ;  and  Rudder  v. 
Price  (e)  and  Randall  v.  Rigby  (f)  on  the  nature  of  debt 
generally.  [Coleridge  J.  In  Compton  v.  Taylor  (g)  it  was 
held  that  a  count  on  a  bill  of  exchange  not  containing  the 
words  "  value  received/'  might  be  joined  with  an  indebita- 
tus count  in  debt.]  That  case  appears  to  decide  no  more 
than  that  the  word  "  promise/1  in  the  common  count  upon 
a  bill,  is  not  necessarily  to  be  taken  in  the  sense  of  an  as- 
sumpsit, and  that  therefore  there  was  no  misjoinder  of 
counts.  [Coleridge  J.  The  rule  of  T.  T.  1  Will.  4,  gives 
the  same  form  of  count  on  a  bill  both  for  debt  and  assump- 
sit, and  yet  does  not  contain  the  words  "  value  received."] 
Still  the  law  as  to  the  forms  of  action  must  remaiu  as  be- 
fore :  it  cannot  be  inferred  from  the  rule  of  1  Will.  4,  that 
an  indorsee  may  bring  debt  against  acceptor.  Wherever  the 
words  "  value  received  "  were  necessary  before  the  rule, 
they  are  so  still.  It  may  be  doubted  whether  debt  is  ever 
in  any  case  brought  on  the  bill  or  note  itself:  on  principle 
it  seems  to  be  rather  brought  on  the  consideration. 
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Butt9  in  the  first  case,  (who  contended  that  the  count  was 
io  the  form  given  by  rule  of  court  and  good  on  general  de- 
murrer), and  White  hurst,  in  the  second  case,  contri.  Debt 
may  be  brought  by  indorsee  against  indorser,  (Stratton  v. 
Hill  (A),)  who  only  contracts  to  pay  if  the  acceptor  do  not; 


(«)  IB.  &C.  674;   S.C.  3D. 
&  R.  165. 
(6)  2  B.  &  P.  78. 

(c)  2  Dowl.  P.  C.  635. 

(d)  3  Dowl.  P.  C.  243. 


(e)  1  H.  Bl.  547. 
(/)  4  M.  &  W.  130. 
(g)  4  M.  &  W.  138. 
(h)  3  Price,  253. 
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and  in  Cam.  Dig,,  Debt,  the  very  first  placitum  is,  "  Debt 
lies  upon  every  contract  in  deed  or  in  law/'  Wby  should 
not  debt  lie  on  a  bill  as  well  as  on  a  covenant  f  Value  is 
implied  in  either  case.  In  Bayley  on  Bills,  (5th  ed.  40,)  it 
is  said,  "  it  was  for  some  time  matter  of  controversy  whe- 
ther it  was  not  necessary  that  a  bill  or  note  should  import  to 
be  for  value  received :  it  is  now  however  settled  that  it  need 
not."  In  Rumball  v.  Ball  (a),  where  debt  was  allowed  on 
a  promissory  note,  no  objection  was  made  for  want  of  the 
form  "value  received/'  The  law  implies  value  received  in 
every  bill,  and  the  expression  can  make  no  difference.  If 
"  value  received "  were  in  the  declaration,  and  not  in  the 
bill  itself,  there  would  be  no  variance.  Even  the  insertion 
of  these  words  would  not  exclude  the  existence  of  a  collate- 
ral consideration,  for  that  also  would  be  value.  In  Randall 
v.  Rigby  (b)  the  covenant  was,  in  substance,  to  pay  if 
another  person  did  not.  It  may  be  new  to  allow  debt  in 
these  cases;  but  that  is  no  sufficient  objection,  for  this 
Court  has  recently  allowed  corporations  to  sue  and  be  sued 
in  assumpsit. 


W.  H.Watson,  in  reply,  cited  Cloves  v.  Williams (c). 

Cur.  ado.  vult. 

Lord  Dbnman  C.J.  now  said  that  the  Court  was  of 
opinion  that  debt  was  sustainable  in  these  cases. 

Judgment  for  the  plaintiffs. 


(o)  10  Mod.  38. 
(6)  4M.&W.  130. 


(c)  8  Bing.  N.  C.  868;  &  C.  5 

Scott,  68. 
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Wilkinson  and  another  v.  Godefboy(<z). 

ASSUMPSIT  for  money  had  and  received.     Plea  :  Non  The  defend- 
assumpsit.    At  the  trial, before  Lord  Denman  C.  J.,  at  the  JJ^jto corn- 
sittings  at  Guildhall,  after  M.T.  1838,  the  following   facts  municateto 
appeared.   The  plaintiffs  were  silk  dyers  at  Spitalfields,  and  secret,,  a 

it  being  communicated  to  them  that  Peter  Godefroy,  the  son  dy«»  *"id  the  a 
°  ^     J  plain  tiff  agreed 

of  defendant,  had  discovered  a  new  dye,  it  was  agreed  be-  to  pay  him 

tween  them  that  he  was  to  communicate  it  to  the  plaintiffs;  ^^d  be^ro- 

that  the  color  was  to  be  of  a  fast  black  color,  and  the  warp  duced  to  the 

and  shute  should  be  of  certain  specified  weights,  and  the  js/and'the 

plaintiffs  agreed  to  deposit  25/.  with  the  defendant,  to  be  plaintiffhand- 

•  i  i  •  •  r  t      i       i      1 1  i     •  t    i     e<l over  to  tne 

paid  over  to  his  son,  if  the  dye  should  correspond  with  the  defendant  a 

above  particulars.      The  plaintiffs  accordingly  gave  the  de-  ^^ue  ^r 
fendant  a  cheque  on  their  bankers  for  the  amount,  and  it  was  paid  to  his 
agreed  "that,  if  the  color  should  not  be  good,  to  the  satisfac-  ^Vuttf 
tion  of  Mr.  Beckwith,  the  money  was  to  be  returned."    On  the  color  was 
the  2d  September  the  plaintiffs'  workmen  commenced  an  J^J^^as  to 
experiment  with  the  dye.  which  was  terminated  on  the  4th,  be  returned. 
._       •  «      «  -.  .  **      **    »     •  >      i  *  '  On  the  2d 

but  it  proved  a  failure,  and  Mr.  Beckwith,  the  referee,  dis-  September  an 

approved  of  the  color.   The  defendant's  son,  however,  com-  e*06"01611* 
rr  '  was  com- 

plained that  the  experiment  was  not  properly  conducted,  menced  as  to 

and  imputed  the  failure  to  the  plaintiffs'  workmen.    On  the  J^^s/b^ 

3d  September,  during  the  experiment,  the  defendant  got  fore  it  was 

the  cheque  cashed.      On  the   18th  October  the  plaintiffs'  tJie  defendant 

attornies  wrote  to  the  defendant  "  for  the  repayment  of  25/.  go"**  cheque 

.  .        cashed;  on 

which  has  been  handed  to  you  in  consideration  of  your  im-  the  4th  the 

parting  to  them  a  secret  in  the  art  of  dyeing,  in  which  you  "^6™*^ 

have  failed."    The  counsel  for  the  defendant  contended  on  and  the  dye 

these  facts,  that  the  plaintiffs  must  be  nonsuited :  1st,  be-  fa™Te  °an(f 

_ .  ,    . ,   , .       ..  was  disap- 

(a)  This  case  was  decided  in  Hilary  term,  1839.  proved  of  by 

B.  The  plain- 
tiff demanded  the  money  of  the  defendant,  but  without  mentioning  the  decision  of 
B.: — Held,  that  the  plaintiff  must  be  nonsuited,  as  he  had  no  cause  of  action  till  the 
decision  of  B.  had  been  communicated  to  the  defendant 

Held  also,  that,  as  the  cheque  had  been  treated  throughout  as  money,  the  defendant 
had  not  committed  any  breach  of  duty  by  getting  it  cashed,  so  as  to  make  him  liable 
for  money  had  and  received* 
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cause  it  did  not  appear  that  a  proper  experiment  had  been 
made ;  and  2d,  because,  at  all  events,  the  defendant  was 
v.  bound  to  keep  the  money  till  the  judgment  of  Beckwith  had 

Godefroy.  keen  comm|]nicate(i  to  him :  the  counsel  for  the  plaintiffs 
contended,  that  the  defendant  was  perfectly  aware  of  the 
failure  of  the  experiment,  and  that  at  all  events  he  had 
committed  a  breach  of  duty  by  getting  the  cheque  cashed. 
His  lordship  was  of  opinion  that  there  was  no  evidence  that 
the  experiment  had  entirely  failed,  as  the  inventor  had  im- 
puted the  first  failure  to  the  clumsiness  of  the  workmen ; 
that  at  all  events  the  plaintiffs  were  premature,  as  they  had 
not  communicated  to  the  defendant  the  decision  ofBechcith, 
and  that  the  defendant  had  not  committed  a  breach  of  trust, 
and  he  thereupon  directed  a  nonsuit. 

Sir  J.  Campbell  A.  G.#  now  moved  for  a  rule  nisi  to  set 
aside  the  nonsuit  and  for  a  new  trial.  The  defendant,  hav- 
ing got  the  cheque  cashed,  committed  a  breach  of  his  duty 
as  a  stakeholder,  which  required  him  to  hold  the  cheque  till 
the  experiment  was  terminated.  Directly  he  got  cash  for 
the  cheque  he  was  liable  to  an  action  for  money  had  and 
received.  It  cannot  be  said  that  his  getting  cash  made  no 
difference  in  the  parties'  situation  ;  the  plaintiffs  were  en- 
titled till  the  experiment  was  concluded  to  have  the  respon- 
sibility of  their  own  bankers  for  the  25/.,  whereas,  if  the 
defendant  had  become  insolvent  after  getting  the  cash,  it 
would  have  been  entirely  lost  to  the  plaintiffs.  2.  As  the 
experiment  entirely  failed,  and  the  defendant's  own  son  was 
witness  to  it,  it  was  unnecessary  to  communicate  to  de- 
fendantth  e  judgment  of  Beckwith.  [Lord  Denman  C.  J. 
There  was  uothing  to  shew  that  only  one  experiment  was 
to  be  had.]  It  was  not  suggested  that  any  second  experi- 
ment was  contemplated. 

Littledale  J. — I  am  of  opinion  that  the  decision  of  my 
lord  was  quite  right.  Bechoith  was  constituted  the  judge 
as  to  the  goodness  of  the  dye,  and  until  his  judgment  was 
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communicated  to  the  defendant,'  as  stakeholder,  there  was 
no  right  of  action  against  him.  With  regard  to  the  other 
point,  it  seems  that  the  cheque  was  treated  as  money 
throughout  the  transaction.  It  might  be  more  convenient 
to  have  the  money  in  a  drawer,  and  the  contract  between 
the  parties  was  as  to  money.  The  cheque  was  probably 
handed  over  as  a  convenient  mode  of  payment.  The  de- 
fendant therefore  cannot  be  considered  as  a  wrong  doer. 

Williams  J. — Beckwith  was  constituted  the  judge,  and 
ex  concessit  his  decision  was  not  communicated  to  the  de- 
fendant before  action  brought.  But  that  was  the  condition 
on  which  the  defendant  became  bound  to  pay  over  the 
money.    The  cheque  was  clearly  treated  as  money. 

Coleridge  J. —  I  was  much  struck  with  the  argument 
as  to  the  breach  of  duty  by  the  defendant,  and  I  can  con- 
ceive many  cases  of  inconvenience  that  would  arise  by  the 
conversion  of  a  cheque  into  money.  But  here  the  cheque 
was  considered  as  money  from  the  commencement.  With 
regard  to  the  other  point,  the  son's  rights  to  the  money  are 
not  to  be  confounded  with  the  duties  of  the  father  in  paying 
it  over.  He  was  not  bound  to  do  so  until  the  decision  of 
Beckwith  had  been  communicated  to  him. 
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WlLKIMSOK 

V. 
GODEFROT. 


Lord  Denman  C.  J.  concurred. 


Rule  refused. 


Davis  v.  Holding.  Monday, 

*  February  3d. 

ASSUMPSIT  for  goods  sold  and  delivered,  and  upon  an  jQ  a8suinpsit 

account  stated.     Plea,  as  to  the  sum  of  90/.  1  Is.  parcel  &c.  for  ZP0?*  »old 

the  defendant 

pleaded  that,  after  the  debt  was  contracted  he  became  a  bankrupt,  and  that  n  fiat 

was  i&ftued  against  him  on  the  petition  of  the  plaintiff.     That  before  the  defendant  was 

adjudged  a  bankrupt  under  the  fiat  an  agreement  was  made  between  them,  under  which 

the  plaintiff  abandoned  all  proceedings  in  consideration  of  the  defendant  giving  him  a 

bill  of  exchange  as  a  security  for  part  of  his  debt.     Held,  on  special  demurrer,  that  the 

plea  did  not  shew  the  debt  to  be  forfeited  (within  6  Geo.  4,  c.  16,  s.  8),  as  there  was 

no  averment  that  the  plaintiff  by  the  agreement  had,  or  could  have  received  more  than 

the  other  creditors,  or  that  the  defendant  had  not  assets  to  pay  all  his  creditors  their 

demands  in  fall,  or  that  the  fiat  had  been  proceeded  with. 


VOL.  111. 
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1840.  that  after  the  supposed  causes  of  action  arose,  and  accrued 
to  the  plaintiff,  and  before  the  making  of  the  unlawful 
agreement  hereinafter  mentioned,  to  wit,  on  the  27th  June, 
1835,  the  defendant  then  being  a  trader  within  the  true 
intent  and  meaning  of  the  statutes  &c.  was  indebted  to  the 
plaintiff  in  100/.  and  upwards  for  a  debt  due  to  the  plain- 
tiff, and  the  defendant  was  then  also  indebted  to  divers 
other  persons  in  divers  other  large  sums  of  money ;  and  the 
defendant  being  so  indebted,  and  being  such  trader  as 
aforesaid,  and  the  said  debts  being  then  due  and  unsatisfied, 
the  defendant  then  became  and  was  a  bankrupt  within  the 
true  intent  and  meaning  8tc.  And  thereupon,  afterwards, 
to  wit,  on  the  2d  July,  1835,  a  certain  fiat,  bearing  date  the 
day  and  year  last  aforesaid,  grounded  upon  the  said  statutes, 
upon  the  petition  of  the  plaintiff,  was  duly  issued  by  &c. 
against  the  defendant,  the  plaintiff  having  before  then  made 
such  affidavit  and  given  such  bond  as  by  law  in  that  case  . 

was  and  is  required,  and  by  which  said  fiat  the  plaintiff  was  , 

authorized  to  prosecute  his  petition  in  his  majesty's  Court 
of  Bankruptcy  in  that  behalf.  That  the  said  fiat  being  in  full 
force,  and  the  defendant  remaining  and  continuing  so  in-  ; 

debted  to  tbe  plaintiff,  and  the  said  other  persons,  after- 
wards and  before  the  defendant  had  been  adjudged  to  be  a  , 
bankrupt  within  the  true  intent  and  meaning  &c,  under  the  | 
said  fiat,  and  before  the  defendant  had  obtained  any  certifi- 
cate of  conforming  to  the  said  fiat,  to  wit,  on  the  9th  July, 
1835,  it  was  wrongfully  and  against  the  form  of  the  said 
statute  and  laws  then  in  force  concerning  bankrupts  agreed, 
by  and  between  the  plaintiff  and  the  defendant,  without  the 
concurrence  or  consent  of  the  said  other  creditors  of  the 
defendant,  that  the  plaintiff  should  not  further  prosecute 
the  said  fiat,  and  that  he  should  abandon  the  same,  and  all 
further  prosecutions  of,  and  proceedings  under  the  same, 
and  in  consideration  thereof  the  defendant  should  pay  to 
the  plaintiff  a  certain  sum  of  money  in  part  satisfaction  of 
his  said  debt,  whereby  the  sum  of  90/.  1  Is.  would  remain 
due  and  owing  from  the  defendant  to  the  plaintiff  there- 
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upon,  and  for  and  in  satisfaction  of  the  said  90/.  11*.  the        1840. 

residue  of  the  said  debt  so  due  to  the  plaintiff  as  aforesaid, 
the  defendant  should  accept  a  certain  bill  of  exchange 
bearing  date  the  day  and  year  last  aforesaid,  drawn  by  the 
plaintiff  upon  the  defendant  for  the  payment  of  the  sum  of 
45L  5s.  6d.  four  months  after  the  date  thereof,  and  a  certain 
other  bill  of  exchange  bearing  date  the  day  and  year  last 
aforesaid,  drawn  by  the  plaintiff  upon  the  defendant  for  the 
payment  of  the  like  sum  of  45/.  5*.  &/.  eight  months  after 
the  date  thereof,  and  deliver  the  same  to  the  plaintiff  in 
satisfaction  of  the  residue  of  the  said  debt,  in  order  that  and 
whereby  the  plaintiff  might  receive  more  in  the  pound  in 
respect  of  his  debt  than  the  other  creditors  of  the  defendant. 
That  in  pursuance  of  the  said  agreement  and  in  fulfilment 
thereof,  the  defendant  did  afterwards,  and  whilst  the  fiat 
remained  in  full  force,  and  whilst  the  defendant  remained 
and  continued  so  indebted  to  the  plaintiff,  and  the  said  other 
persons  as  aforesaid,  to  wit,  on  the  day  and  year  last  afore- 
said, make  such  payment  to  the  plaintiff  as  aforesaid,  and 
accept  tbe  said  several  bills  of  exchange  and  deliver  the 
same  so  accepted  to  the  plaintiff,  and  the  plaintiff  then 
received  the  same  from  the  defendant  in  satisfaction  for  the 
sum  of  90/.  1  Is.  residue  of  the  said  debt  as  aforesaid,  and 
whereby  the  plaintiff  might  receive  more  in  tbe  pound  in 
respect  of  his  said  debt  than  tbe  other  creditors  of  the  de- 
fendant.    Whereby  and  by  force  of  the  statute  in  such  case 
made  and  provided,  the  plaintiff  on  receiving  the  said  money 
and  the  said  bills  of  exchange  in  satisfaction  of  his  debt 
hath  forfeited  his  said  debt.    Averment,  that,  the  plaintiff 
had  brought  his  action  for  and  in  respect  of  the  same 
identical  debt,  aud  cause  of  action  in  respect  of  which,  and 
in  satisfaction  whereof,  the  bills  of  exchange  were  so  ac- 
cepted by  him  and  delivered  to  the  plaintiff  as  aforesaid. 
Verification. 

Special  demurrer,  on  the  ground  that  it  does  not  appear 
by  the  plea  that  the  plaintiff  did  receive,  or  might  have  re- 
ceived, more  in  the  pound  in  respect  of  his  debt  than  the 
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other  persons  to  whom  the  defendant  was  indebted,  as  in 
the  plea  mentioned ;  and  also  that  it  does  not  appear  that 
the  fiat  was  declared  to  be  valid,  or  directed  to  be  pro- 
ceeded with,  or  that  the  same  was  proceeded  with,  or  that 
anj  new  fiat  issued  against  the  defendant;  and  also  for  any 
thing  that  appears  by  the  plea  the  defendant  might  have 
had  at  the  time  of  the  agreement  sufficient  to  have  paid  the 
plaintiff  and  all  other  persons  to  whom  he  was  indebted,  as 
in  the  plea  mentioned,  the  whole  amount  in  which  he  was 
indebted  to  them,  as  in  the  plea  mentioned;  and  it  does  not 
appear  that  the  other  persons,  creditors  of  the  defendant  as 
in  the  plea  mentioned,  were  delayed  or  injured  in  the  reco- 
very of  their  debts,  or  that  they  received  less  in'  the  pound 
than  they  were  entitled  to  receive  or  otherwise  would  have 
received  ;  and  that  the  debt  was  not  forfeited  or  satisfied  by 
reason  of  the  circumstances  in  the  plea  stated. 


Sir  J.  Campbell  A.  G.  in  support  of  the  demurrer  (a).  The 
question  turns  upon  6  Geo.  4,  c.  16,  s.  8,  which  enacts  that 
"  if  any  such  trader,  liable  by  virtue  of  this  act  to  become 
a  bankrupt,  shall,  after  a  docket  struck  against  him,  pay  to 
the  person  or  persons  who  struck  the  same,  or  any  of  them, 
money,  or  give  or  deliver  to  any  such  person  any  satisfac- 
tion or  security  for  his  debt,  or  any  part  thereof,  whereby 
such  person  may  receive  more  in  the  pound  in  respect  of 
his  debts  than  the  other  creditors,  such  payment,  gift,  de- 
livery, satisfaction,  or  security  shall  be  an  act  of  bankruptcy 
&c;   and   every   person   so  receiving  such    money,  gift, 
delivery,  satisfaction,  or  security  as  aforesaid,  shall  forfeit 
his  whole  debt,  and  also  repay  or  deliver  up  such  money, 
gift,  satisfaction,  or  security  as  aforesaid,  or  the  full  value 
thereof,  to  such  person  or  persons  as  the  commissioners 
(acting  either  under  the  original  commission,  or  any  new 
commission  founded  on  such  act  of  bankruptcy,  in  case  the 
original  commission  shall  be  superseded,)  shall  appoint  for 


(a)  In  H.T.  last  before  Lord  Denman  C.  J.,  IMtUdaU,  William*,  and 
Cokridgt  Js. 
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the  benefit  of  the  creditors  of  such  bankrupt"  This  pro- 
vision corresponds  to  5  Geo*  £,  c.  30,  s.  24,  though  it  differs 
io  some  immaterial  particulars.  The  commission  certainly, 
as  has  been  observed  in  Deacon's  Bankrupt  Law,  is  "  not 
issued  for  the  benefit  of  the  petitioning  creditor,  but  is  in 
the  nature  of  an  execution  for  the  benefit  of  all  the  credi- 
tors/' And  the  provision  just  recited  has,  as  the  same 
author  goes  on  to  remark,  this  especial  object  in  view. 
But  the  debt  is  forfeited  only  so  far  as  to  prevent  the  party 
taking  such  money  or  security  from  claiming  under  the  com- 
mission; the  debt  is  forfeked~with  respect  to  the  other 
creditors  under  the  commission,  but  not  with  respect  to 
the  bankrupt,  for  he  is  in  pari  delicto.  The  bills  of  ex* 
change  given  by  the  bankrupt  have  been  held  to  be  void, 
in  the  former  case  of  Davis  v.  Holding  {a);  but  the  pre- 
sent action  is  brought  on  the  original  consideration  for 
goods  sold.  The  whole  scope  of  the  statute  is  to  adjust 
the  rights  of  parties  under  the  commission.  This  plea  does 
not  shew  that  the  defendant  was  adjudged  bankrupt,  and 
that  the  fiat  was  proceeded  with :  nor  does  it  shew  that  the 
defendant's  estate  was  not  capable  of  paying  twenty  shillings 
in  the  pound,  so  that  it  is  consistent  with  the  plea  that  no 
creditor  can  possibly  be  prejudiced  by  the  arrangement  in 
question,  and  that  the  plaintiff  may  receive  no  more  than 
the  other  creditors. 
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W.  H.  Watson  contri.  The  true  intent  of  the  sectiou 
was  to  frustrate  such  arrangements  between  the  petitioning 
creditor  and  the  bankrupt,  not  only  for  the  benefit  of  credi- 
tors, but  to  prevent  extortion.  The  language  of  the  section 
does  not  import  that  the  fiat  must  be  proceeded  with  to 
avoid  such  arrangements,  and  the  plea  follows  the  language 
of  the  act.  The  intent  of  this  section  is  shewn  by  the  24tli 
sect,  of  5  Geo.  2,  c.  SO,  for  which  it  is  substituted.  That 
section  recites  the  mischief  to  be  obviated,  namely,  that 


(a)  1  M.  &  W.  159. 
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commissions  were  "  frequently  taken  out  by  persons  who, 
by  means  of  such  commissions  (on  a  composition  proposed 
by  the  bankrupts),  or  on  promise  not  to  execute  the  same, 
prevail  with  and  extort  from  the  bankrupts  their  whole  debts, 
or  much  greater  part  thereof  than  such  bankrupts  pay  to 
their  creditors."  The  object  of  the  two  sections  was  the 
same ;  the  variations  in  the  later  section  are  few,  but  they 
give  to  the  law  additional  stringency.  The  former  section 
points  at  illegal  compositions  after  the  issuing  the  commis- 
sion, whereby  the  petitioning  creditor  "  shall91  receive  more 
than  the  other  creditors ;  the  present  section,  at  the  same 
sort  of  compositions  after  striking  the  docket,  whereby  such 
creditor  "  may"  receive  more  than  the  others.  [Coleridge 
J.  It  says,  "  may  receive  more  in  the  pound,*9  as  if  it  con- 
templated no  case  in  which  the  commission  does  not  go  on 
to  the  payment  of  a  dividend.]  The  word  "  may"  seems 
rather  to  be  intended  to  provide  for  the  very  contingency  of 
the  proceedings  not  going  on.  The  creditor  receiving  the 
money  or  security  is  to  forfeit  his  debt,  and  to  redeliver  the 
money  or  security  to  the  commissioners ;  but  the  debt  and 
security  are  made  void  independently  of  the  succeeding  pro- 
vision  as  to  the  re-delivery  of  the  money  or  security.  The 
very  point  was  decided  in  Davis  v.  Holding  (a).  That  was 
an  action  on  a  bill  of  exchange,  and  the  plea  was  similar 
to  the  present.  The  same  objection  was  taken  to  the  plea 
that  it  did  not  state  that  the  commission  was  prosecuted, 
and  therefore  that  the  bill  was  not  avoided ;  but  the  objec- 
tion was  overruled.  Rose  v.  Main  (6)  is  an  authority  for 
the  same  point.  Suppose  a  person,  against  whom  a  docket 
had  been  struck,  to  have  only  9001.  and  his  debts  to  amount 
to  1000/. ;  if  he  gives  100/.  to  buy  off  the  petitioning  cre- 
ditor, the  other  creditors  are  defrauded,  although  the  pro- 
ceedings do  not  go  on. 


Sir  J.  Campbell  A.  G.y  in  reply.     Both  statutes  contem- 
(a)  1M1W.  159.  (ft)  1  Bing.  N.  C  357. 
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plate  the  benefit  of  creditors  under  the  proceedings  in  bank-* 
ruptcy.  The  petitioning  creditor's  debt  is  not  made  void, 
but  he  forfeits  it,  and  in  those  cases  only  in  which  he 
has  also  to  refund  the  money  received  by  him ;  and,  as  he  is 
to  refund  to  the  commissioners,  he  can  only  have  to  refund 
where  there  is  a  commission.  The  forfeiture  must  be  to 
some  body ;  forfeiture  is  a  relative  term,  and,  if  the  proceed- 
ings are  dropped  at  so  early  a  period  that  there  are  no  com- 
missioners, there  is  no  body  to  whom  the  forfeiture  can  be 
paid.  The  cases  cited  prove  no  more  than  that  the  secu- 
rities given  to  the  petitioning  creditor  are  void  :  this  action 

is  upon  the  original  consideration. 

Cur.  adv.  vult. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  is  an  action  for  goods  sold  and  delivered,  to 
which  a  plea  is  pleaded  (framed  on  the  8th  section  of  the 
6  Geo.  4,  c.  16),  which  discloses  an  agreement,  before  adju- 
dication, to  deliver  and  the  delivery  of  two  bills  of  ex* 
change  as  a  security  to  the  plaintiff,  the  petitioning  creditor, 
for  part  of  this  debt,  in  consideration  of  his  abandoning 
the  proceedings  under  the  fiat :  but  the  plea  does  not  aver 
that  the  plaintiff  has  thereby  or  could  in  fact  have  received 
more  in  the  pound  than  the  other  creditors  (though  this  is 
averred  to  have  been  the  object  of  the  agreement),  or  that 
the  defendant  had  not  assets  wherewith  to  satisfy  all  his 
creditors  their  demands  in  full,  or  that  the  original  fiat  has 
been  proceeded  with,  or  any  new  one  issued. 

The  question  is,  whether  the  facts  so  disclosed  in  the 
plea  bring  the  case  within  the  8th  section,  as  between  these 
parties,  so  that  in  the  words  of  that  section  the  plaintiff 
*  shall  forfeit  his  whole  debt." 

This  same  plea,  in  substance,  mutatis  mutandis,  was 
pleaded,  between  the  same  parties,  to  an  action  on  one  of  the 
bills,  and  the  Court  of  Exchequer  held  it  to  be  an  answer 
to  that  action  (a) ;  but  that  decision  proceeded  on  grounds 


(a)  1  M.  &  W.  159. 
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independent  of  the  statute;  in  this  case,  as  the  original 
transaction  was  free  from  all  objection,  the  plaintiff  must 
recover,  unless  he  be  brought  within  the  letter  and  spirit 
of  the  section.  It  appears  to  us  that  the  legislature  clearly 
contemplated  the  case  of  the  proceedings  in  bankruptcy 
being  prosecuted,  and  in  that  case,  the  double  benefit  of 
withdrawing  from  the  general  body  of  claimants,  in  respect 
of  that  particular  debt,  the  creditor  offending  against  the  sta- 
tute, and  also  of  making  him  refund  the  money  paid,  or 
deliver  up  the  security  given  unlawfully  iu  respect  of  it 
The  words  of  the  section  all  point  to  this,  and  the  forfeiture 
of  the  debt  appears  so  coupled  with  the  repayment  of  the 
money,  or  the  delivery  up  of  securities,  that,  where  neither 
of  these  can  be  done  (as  in  this  case),  the  words  of  for- 
feiture do  not  apply.  It  is  worthy  of  remark,  that  there  are 
no  words  in  the  section  which  make  the  security  void — only 
that  it  is  to  be  delivered  up  for  the  benefit  of  the  creditors. 
And  this  wording  of  the  statute  seems  in  accordance  with 
its  probable  intention  ;  for,  although  the  agreement  in  ques- 
tion is  illegal,  as  an  abuse  of  a  process  "  which  a  creditor 
sues  out,  not  for  his  own  benefit  only,  but  for  that  of  the 
other  creditors  also"  (a),  yet,  in  a  case  where  no  other  cre- 
ditors interfere,  and  therefore  it  may  be  taken  that  none 
have  any  interest  in  keeping  alive  the  fiat,  or  suing  out  a  new 
one,  there  seems  no  reason  why,  as  between  the  parties 
themselves,  the  original  debt  should  not  continue,  with  the 
remedy  for  its  recovery.  The  judgment  of  the  Court 
therefore  will  be  for  the  plaintiff. 


Judgment  for  the  plaintiff. 


(a)  Davis  v.  Holding,  lM.&W.  159 
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The  Queen  v.  Price.  Monday, 

-r  February  4th. 

INDICTMENT,  under  6  &  7  fFi//.4,c.  86,  (the  statute  The  6  &  T 
for  registering  births,  deaths,  and  marriages,)  for  not  giving  w}lit  4>  c-  M» 

•*  -  L     L-    1       r        tu  °  which  enacts 

due  information  respecting  the  birth  of  a  child.  that  the  father 

The  indictment  was  found  at  the  Warwick  October  sea-  or  ™°'her  °f 

a  child,  or,  in 
sions,  1838,  and  was  removed  by  certiorari  into  this  Court  case  of  their 

The  indictment  charged  in  effect  that  after  the  last  day  jj^  JJJ^ 
of  June,  1837,  and  within  forty-two  days  after  the  birth  of  cupier  of  the 
the  child,  to  wit,  on  16th  June,  1838,  at  the  parish  of  Bir-  the  child  shall 
mingham,  the  defendant,  being  the  father  of  a  certain  child,  [|ave  b*e" 
witbin  forty-two  days  preceding  born,  and  within  a  certain  within  forty- 
district  called  the  St.  Peter's  district,  was  requested  by  one  Jj^yJgJ  **" 
G.  B ,  the  registrar  of  births  and  deaths  within  the  said  information  of 
district,  to  give  information  to  him  of  the  several  particulars  Jherffto  the* 
by  the  said  act  required  Co  be  known  and  registered  touch-  registrar,  upon 
ing  the  birth  of  the  said  child,  he,  the  defendant,  not  being  pefative,  and*" 

ill,  absent,  or  any  way  unable  to  give  such  information ;  rl?e  PBrtv.  d.is- 
■         ■■*•••  *   -  j.  .      obeying  it  is 

that  the  defendant,  contnving  and  intending  to  prevent  the  /mble  to  in- 
due execution  of  the  law  relating  to  the  registration  of  ^cX]^t'ted 
births,  then  and  there,  to  wit,  on  the  ]6th  June,  1838,  at  that  the  acting 
and  upon  being  so  requested  as  aforesaid,  did  unlawfully  !^m^  facj^  " 
and  contemptuously  refuse  to  give  to  G.  B.  the  informa-  evidence  of 
tion,  &c.  &c.    The  indictment  stated  also  that  neither  the  ment  us  regis- 
mother  of  the  child  nor  any  other  person,  ever  did  give  the  t,ar- 
said  information,  &c.  &c.    Plea,  not  guilty.  /f  /\  jfc^  2// 

The  case  came  on  for  trial  before  Lord  Denman  C.J.  at  ' 

the  Warwick  spring  assizes,  1839*  when  a  verdict  of  guilty 
was  taken  by  consent,  with  leave  to  move  to  enter  a  verdict 
for  the  defendant  on  grounds  which  will  appear  hereafter. 

Goulburn  Serjt,  in  Easter  term  following,  moved  ac- 
cordingly, when  the  Court  directed  the  facts  to  be  stated 
in  a  special  case  for  their  opinion. 

A  case,  of  which  the  indictment  was  to  form  part,  was 
afterwards  stated  to  the  effect  following : 
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1840.  The   defendant  was   a  housekeeper  residing  in  High 

Street,  Birmingham,  in  1838,  and  on  the  30th  May  in  that 
year  his  wife  was  delivered  at  his  house  of  the  child  men- 
tioned in  the  indictment  High  Street  then  was  and  still 
is  situate  within  St.  Peter's  district,  which  at  that  time  was 
and  still  is  a  registrar's  district  for  the  registration  of  births 
and  deaths  within  the  same,  according  to  the  laws  in  force 
concerning  the  registration  of  births  and  deaths.  At  the 
time  of  the  birth  of  the  child  mentioned  in  the  indictment, 
and  of  the  request  and  refusal  hereinafter  stated,  G.D.  was 
acting  as  the  registrar  of  births  and  deaths  within  St.  Pe- 
ter's district,  and  had  been  so  acting  for  a  considerable 
time  previously.  G.  B.  was  examined  as  a  witness  at  the 
trial,  and  stated  that  he  was  the  registrar  of  the  district, 
and  acted  as  such  at  the  times  in  question ;  and  it  was  ob- 
jected that  bis  appointment  ought  to  be  proved,  which  was 
not  done.  On  the  l6tb  June,  1838,  6.  B.  went  to  defend- 
ant's house,  had  an  interview  with  him,  and  told  him  that 
he  was  come  as  registrar  to  register  the  birth  of  his  (de- 
fendant's) child,  and  asked  for  information  as  to  the  day  on 
which  the  child  Was  born,  and  the  other  particulars  re- 
quired by  the  above  mentioned  statute.  The  defendant 
refused  to  give  any  of  the  information  required,  on  the 
ground  that  be  intended  to  have  the  child  registered  at 
church,  and  that  the  law  did  not  apply  to  members  of  the 
Established  Church.  B.  told  the  defendant  that  the  registry 
act  required  every  parent  to  give  information  on  being  re- 
quested to  do  so  by  the  registrar.  The  defendant  said  that 
he  objected  to  do  so  on  principle,  and  again  refused  to  give 
any  of  the  information  required.  Upon  two  subsequent 
occasions,  within  less  than  forty-two  days  of  the  birth  of 
the  child,  B.  requested  the  same  information,  and  upon  the 
last  occasion  the  defendant  stated  that  be  knew  what  the 
particulars  were  which  were  required  by  the  act.  Upon 
both  these  last  occasions  he  refused  to  give  the  information, 
and  referred  B.  to  the  registry  at  the  church  where  the 
child  bad  been  baptized* 


The  Queen 
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The  questions  for  the  opinion  of  the  Court  were —  1840. 

1.  Whether  sufficient  evidence  was  given  of  jB.'s  being 
the  registrar  of  the  district  in  question.    3.  Whether  the    """  v. 
indictment  was  sustainable.     The  verdict  and  judgment  to        P*«c«. 
be  entered  accordingly. 

The  case  was  argued  in  Michaelmas  term  last  (a). 

Sir  J.  Campbell  A.G.  for  the  crown.  I .  With  regard  to 
the  first  points  it  is  clear  that  the  acting  as  a  public  officer 
is  sufficient  primft  facie  evidence  of  a  proper  appointment 
to  the  office.  [Lord  Denman  C.  J.  You  need  not  argue 
that  point]  2.  The  second  question  is,  whether  the  6  & 
7  Will.  4,  c.  86,  is  mandatory  to  parties  to  give  the  infor- 
mation demanded  by  the  registrar,  or  is  merely  permissive. 
It  appears  by  the  recital  of  the  act  that  the  intention  was 
to  form  a  complete  register.  By  sect.  18  the  duty  of  form- 
ing the  register  is  thrown  upon  the  registrar,  and  he  is 
bound  to  collect  the  information  respecting  all  births  in  his 
district.  Reliance  will  probably  be  placed  on  the  words 
in  that  section,  which  limit  his  duties  to  "  births  not  already 
registered/9  and  it  will  be  said  that  where  a  birth  has  been 
registered  in  the  parish  register,  it  is  sufficient.  But  that 
register  does  not  contain  any  of  the  particulars  required  by 
this  act :  it  may  still  be  very  useful  as  a  register  of  bap- 
tisms, and  it  is  left  as  it  stood  before  by  sect.  49.  The  de- 
fendant may  rely  also  on  sect.  19.  That  section  is  certainly 
permissive  only,  and  enables  parents  to  exercise  their  own 
discretion  to  volunteer  information,  where  it  has  not  been 
required  by  the  registrar.  But,  where  the  information  has 
been  required  by  the  registrar,  sect.  20  makes  it  the  impe- 
rative duty  of  every  father  or  mother  to  furnish  it,  and  there 
is  no  qualification  to  exempt  them  from  it  (6).    Sect.  50 

(a)  Nov.  18th  and  19th,  before  father  or  mother  of  every  child 
Lord  Denman  C  J.,  Pattern,  Wi/-  bora  in  England,  or  in  case  of  the 
Hams,  and  Coleridge  Js.  death,  illness,  absence,  or  inability 

(b)  That  section  enacts  that  the  of  the  father  and  mother,  the  oc- 
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ma;  possibly  be  relied  on,  as  it  speaks  of  persons  who  may 
be  desirous  of  registering  the  birth  of  any  child,  or  the 
death  of  any  person,  under  the  provisions  of  this  act ;"  and 
no  doubt,  as  before  shewn  by  sect.  19,  the  act  offers  faci- 
lities to  parties  who  are  willing  to  register  births  and  deaths 
in  their  families ;  but  this  does  not  make  it  the  less  com- 
pulsory on  them  to  supply  information,  when  demanded, 
under  sect.  20.  If  then  that  section  is  mandatory,  is  not 
disobedience  to  it  an  indictable  offence  ?  The  rule  is,  that 
where  a  statute  commands  any  thing  to  be  done  for  the 
public  benefit,  disobedience  subjects  the  offending  party  to 
ati  indictment:  Hawk.  P.  C.  b.  2.  c.  25,  s.  4;  4  Black. 
Comra.  122.  The  only  eiception  is  where  a  new  offence 
is  created  and  a  specific  punishment  assigned  by  the  act ; 
though  if  the  offence  be  one  at  common  law,  the  common 
law  punishment  is  not  taken  away  by  a  summary  punish- 
ment being  awarded  by  statute :  Rex  v.  Bot/all(a),  Rex  v. 
Robinson  (b).  Rer  v.  Harris  (c)  shews  very  clearly  that 
where  the  act  enjoined  by  statute  is  a  public  matter,  dis- 
obedience is  ground  for  an  indictment.  There  it  was  held, 
under  26  Geo.  2,  c.  6,  which  enacted  that  persons  coming 
from  infected  places  beyond  the  seas  should  obey  such 
orders  in  council  as  the  King  should  make,  that  disobe- 
dience to  such  orders  was  an  indictable  offence,  although 
no  punishment  was  pointed  out  by  the  act.  With  regard 
to  this  act  being  one  which  relates  to  the  public  at  large,  a 
class  of  cases  is  collected  in  a  note  to  Hawk.  P.  C.  b.  2, 
c.  25,  which  leaves  no  doubt  that  the  act  done  here  was 
a  public,  not  a  private  wrong. 

cupier  of  the  house  or  tenement      belief,  of  the  several  particulars 


in  which  such  child  shall  have 
been  born,  shall,  within  forty -two 
days  next  after  the  day  of  every 
such  birth,  give  information,  upon 
being  requested  so  to  do,  to  the 
said  registrar,  according  to  the 
best  of  his  or  her  knowledge  and 


hereby  required  to  be  known  and 
registered  touching  the  birth  of 
such  child. 

(a)  *  Burr.  632. 

(6)  «  Burr.  799. 

(c)  4  T.  R.  202. 
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Sir  F.  Pollock  contri.    (He  did  not  maintain  the  objec-        1&40. 
tion  that  the  registrar's  appointment  had  not  been  proved.)      v^v^/ 
The  act  was  merely  intended  to  supply  means  of  registra*  „. 

tion  to  those  desirous  of  availing  themselves  of  it,  and,  if  P*ic«- 
mandatory  at  all,  is  mandatory  upon  the  registrar  only. 
The  first  act  upon  the  subject  is  52  Geo.  3,  c.  146,  but 
no  indictment  ever  seems  to  have  been  framed  upon  it. 
Section  50  is  a  legislative  exposition  of  the  whole  act. 
No  provision  is  made  for  any  omission  to  register,  except 
by  section  23,  which  prevents  any  registry  from  being  made 
after  six  months  have  expired  from  the  birth.  This  section 
shews  that  a  private  benefit  only  was  intended  for  parties, 
and  that,  if  they  did  not  choose  to  avail  themselves  of  it 
within  a  certain  time,  they  were  to  be  excluded  from  it 
afterwards.  This  also  shews  that  the  act  is  not  on  public 
matters.  If  a  complete  statistical  register  had  been  con- 
templated, provision  would  have  been  made  for  allowing 
registration  after  the  six  months.  [Coleridge  J.  That  would 
have  defeated  the  main  purpose  of  the  act,  which  was  the 
preservation  of  an  accurate  contemporaneous  register,  and 
have  let  in  one  of  the  great  evils  of  the  parish  register.]  At 
all  events,  the  only  public  duty  enjoined  is  upon  the  regis- 
trar,  and  it  may  be  his  duty  to  collect  such  information  as  he 
can  relating  to  births  and  deaths.  Or  perhaps  the  meaning 
of  section  20  may  be,  that  if  a  party  is  desirous  of  register- 
ing  a  birth,  and  gives  notice  to  the  registrar,  he  is  theu 
bound  to  give  the  registrar  all  such  information  as  is  de- 
manded. By  section  42,  the  registrar  is  liable  to  a  penalty 
of  50/.  for  not  registering  any  birth  of  which  he  shall  have 
had  due  notice  "as  aforesaid/'  that  is  under  the  19th  sec- 
tion, which  permits  individuals  to  give  such  notice.  But 
no  penalty  is  imposed  upon  him  with  reference  to  the  cases 
provided  for  in  the  20th  section,  that  is,  for  not  registering, 
where,  the  individuals  having  given  no  notice,  he  himself  has 
required  information.  This  supports  the  position  that  the 
register  was  intended  as  a  benefit  to  the  individuals  inte- 
rested in  the  facts  to  be  registered,  and  that  therefore  the 
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20th  section  is  not  compulsory;  for  the  registrar  is  punished 
only  where  individuals  by  giving  notice  exercise  an  option 
to  enjoy  the  benefit  allowed.  The  neglect  to  comply  with  a 
statute  relative  to  private  matters  is  not  indictable;  Hawk. 
P.  C.  b.  2,  c.  25,  s.  4.  By  section  28,  the  party  giving  in- 
formation of  a  birth  is  to  sign  his  name ;  would  he  be  in- 
dictable if  he  did  not  sign  ?  The  Uniformity  of  Process  Act 
contains  regulations  as  to  indorsements  on  a  writ,  and  the 
Municipal  Corporation  Act  as  to  what  is  to  be  done  by  the 
town  council  and  Lords  of  the  Treasury  in  awarding  com- 
pensation to  corporate  officers ;— would  a  breach  of  such 
regulations  be  indictable  ?  Under  section  7  of  this  act,  the 
guardians  of  every  union  are  to  form  registration  districts 
and  appoint  registers,  yet  they  are  not  indictable  if  they 
omit  to  do  so ;  1  Fid.  c.  22,  s.  19. 

If  by  section  20  a  public  duty  is  created,  a  breach  of 
which  is  the  subject  of  indictment,  the  offence  is  not  pro- 
perly charged.  The  indictment  states,  indeed,  that  the 
defendant  refused  to  give  the  information,  and  that  neither 
the  mother  nor  any  one  else  gave  it,  but  it  does  not  state 
that  the  mother  &c.  bad  been  required  to  give  it.  Id  Rex 
v.  The  Bishop  of  London  (a)  a  rule  was  refused  for  a  man- 
damus to  the  bishop  to  license  a  lecturer  under  the  Act  of 
Uniformity!  because  under  that  act  the  licence  might  be 
granted  by  the  archbishop  of  the  province  as  well  as  by  the 
bishop  of  the  diocese,  and  it  did  not  appear  that  the  arch- 
bishop had  been  applied  to. 

He  then  contended  that  the  act  was  passed  for  the  ease  of 
Dissenters,  and  that  a  member  of  the  Established  Church, 
who  refused,  from  conscientious  scruples,  to  give  the  infor- 
mation required,  could  not  have  thereby  committed  any 
offence. 

Sir  J.  Campbell  A.  G.  in  reply.  The  18th  section,  which 
says  that  the  registrar  is  to  register  every  birth  not  already 
registered,  cannot  be  understood  to  point  at  the  parish 

(a)  J  3  East,  419. 
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register,  and  to  render  it  unnecessary  to  register,  under  this  1840. 
act,  any  birth  registered  therein,  for  the  parish  register  is 
properly  a  register  of  baptisms,  and  is  no  evidence  of  births. 
If  the  act  is  mandatory,  a  violation  of  it  must  be  punishable 
by  indictment.  It  could  not  have  been  intended  that  the 
inconvenience  which  individuals  themselves  may  suffer  from 
not  registering  should  be  the  only  security  for  compliance 
with  the  act,  for  the  individuals  offending  would  seldom 
suffer  any  inconvenience,  whatever  the  consequences  might 
be  to  their  posterity  or  to  others,  and  the  occupier  of  the 
house,  on  whom  also  the  duty  is  thrown,  would  enjoy  a 
perfect  impunity.  It  is  argued  that  the  registrar  is  under 
no  obligation  to  register,  unless  where  notice  of  a  birth  is 
given  to  him  under  the  19tb  section.  But  although  the 
pecuniary  penalty  under  the  42d  section  may  not  attach 
to  him  in  any  other  case,  yet  the  18th  section  clearly  im- 
poses upon  him  a  duty  in  all  cases  to  register,  from  what- 
ever source  his  information  may  be  derived,  and  a  breach 
of  that  general  duty  would  subject  him  to  indictment.  It 
is  asked  whether  a  party  refusing  to  sign  the  information 
given  by  him  could  be  indicted  under  section  28.  There 
is  no  reason  why  such  a  party  should  not  be  indicted ;  if 
illiterate,  he  can  satisfy  the  act  by  making  his  mark.  • 

If  then  the  act  is  imperative,  it  prescribes  matters  of 
public  concern,  and  there  can  be  no  doubt  that  the  refusal 
to  give  the  information  required  is  indictable.  There  can 
be  no  action  or  mandamus  in  respect  of  such  a  refusal,  so 
that  indictment  is  the  only  remedy.  This  indictment  ex 
abundanti  cautel&  not  only  states  that  the  defendant  refused 
to  give  the  information,  but  that  neither  the  mother  nor 
any  one  else  did  give  it;  but  it  would  have  been  enough  to 
have  alleged  the  refusal  of  the  defendant,  without  more,  for 
the  information  must  be  given  by  any  one  of  the  proper 
parties  who  is  applied  to.  Rex  v.  Bishop  of  London  (a)  is 
not  in  point,  for  it  was  a  case  of  mandamus,  and  there  was 

another  remedy. 

Cur.  adv.  villi. 

(a)  13  East,  419. 
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1840.  Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 

v^K^"y       Court.  —  Though  in  the  course  of  this  argument  much 
„.  doubt  was  raised  in  our  minds  respecting  the  general  inten- 

Price«       tion  of  the  act  of  the  6  &  7  If  ill.  4,  c.  86,  whether  it  ten- 
dered a  benefit  to  individuals,  leaving  them  the  option  of 
.  r.  accepting  or  declining  it,  or  required  them  to  do  the  acts 

"*  "necessary  for  completing  the  registration,  yet  we  have  at 

length  come  to  the  conclusion  that  the  words  of  the  20th 
section,  at  least,  are  too  strong  to  be  got  over  or  controuled. 
The  registrar  would  clearly  be  indictable  for  neglect  of  the 
various  duties  imposed  upon  him,  where  no  provision  is 
made  for  punishment  by  summary  proceeding:  those  duties 
cannot  be  performed  unless  the  necessary  information  is 
imparted  to  him.  This  might  still  leave  it  doubtful  whether 
parties  are  bound  by  law  to  impart  it,  but  the  words  of  this 
clause  are  unambiguous  and  inoperative.  "  The  father  or 
mother  of  every  child  born  in  England/*  or  under  the  cir- 
cumstances stated,  the  occupier  of  the  house  in  which  the 
child  shall  have  been  born,  "  shall,  within  forty-two  days 
next  after  the  day  of  every  such  birth,  give  information, 
upon  being  requested  so  to  do,  to  the  said  registrar,  accord- 
ing to  the  best  of  his  knowledge  and  belief  of  the  several 
particulars  hereby  required  to  be  known  and  registered 
touching  the  birth  of  such  child.*'  Here*  is  a  direct  positive 
injunction,  on  persons  in  defendant's  situation,  to  give  the 
information  required  of  him  by  the  registrar,  and  by  him 
withheld ;  and,  looking  to  the  general  object  and  effect  of 
the  recent  law,  we  cannot  avoid  holding  that  the  matter  is 
of  public  concern.  He  is  therefore  brought  within  the 
principle  and  the  very  words  of  the  decisions  alluded  to, 
having  wilfully  (though  in  one  sense  innocently)  refused  to 
do  that  which  he  was  lawfully  required  under  the  act  to  do. 

• 

Judgment  for  the  crown. 

Sir  K  Pollock,  in  Easter  term  following,  applied  to  the 
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Court  to  allow  the  special  case  to  be  turned  into  a  special 
verdict,  which  the  Court,  after  taking  time  to  consider, 
refused. 


Price. 


The  Queen  t?.  The  Corporation  of  Warwick.  2J*J**vls5  ( 

(In  re  Tibbits.)  „  Tuesday, 

v  February  4th. 

IsRESSWELL  had  obtained  a  rule  nisi  for  a  mandamus  Under  5  8c  6 

to  the  corporation  of  Warwick,  to  assess  compensation  to  g  66  "the  Lords 

Mr.  Tibbits,  the  late  town  clerk,  for  the  loss  of  his  office.     oftheTreasury 

The  facts  of  this  case  are  set  out  at  length  in  The  Queen  diction  to  de- 

v.  The  Lords  of  the  Treasury  (2  P.  &  D.  498).    The  ques-  ^^^ 

tion  now  raised  was,  whether  the  decision  of  their  lordships,  borough  has 

confirming,  on  appeal,  the  removal  of  Mr.  Tibbits,  who  had  rorao\^d?rom 

been  re-appointed  to  office  after  the  passing  of  5  &  6  Will.  4,  office  on  the 

c  76,  and  dismissed  by  the  town  council  on  the  ground  of  conduct"  *" 

misconduct,  was  final,  and  consequently  an  answer  to  the 

present  claim  for  compensation. 

Sir  J.  Campbell  A.  G.  and  Waddington  shewed  cause  (a). 
The  Lords  of  the  Treasury  had  jurisdiction  to  adjudicate 
upon  the  question,  whether  the  town  council  had  properly 
removed  Mr.  Tibbits  for  misconduct,  and  their  decision  is 
final.  This  cannot  be  disputed,  unless  it  is  denied  that  the 
town  council  themselves  had  jurisdiction  in  the  matter,  for 
by  5  &  6  Will.  4,  c.  76,  s.  66,  the  jurisdiction  of  the  Lords 
of  the  Treasury  on  appeal  is  co-extensive  with  the  original 
jurisdiction  of  the  town  council.  The  town  council  have 
undoubtedly  jurisdiction  to  say  both  whether  compensation 
shall  be  granted  at  all,  and  to  what  extent,  but  it  will  be 
contended  on  the  part  of  Mr.  Tibbits,  that  they  can  decide 
upon  nothing  but  the  mere  quantum  of  compensation. 
The  town  couueii  have  the  requisite  means  of  adjudicating 
properly  upon  both  the  above  matters;  they  can  take  evi- 

(a)  In  H.  T.  last  (Jan.  30),  before  Lord  Dcnman  C.  J.,  LittUdale, 
Williams  and  Coleridge  Js. 

VOL.  III.  F  F 
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1840.        deuce  upon  oath,  and  the  Lords  of  the  Treasury,  on  appeal, 
J^Cr       can  review  the  case  upon  the  evidence  so  taken.    Tbe 
vi  jurisdiction  both  of  the  town  council  and  of  the  Lords  of 

uonof  **"  t'IC  Treasury  is  the  same,  whether  an  officer  was  removed 
Warwick,  on  the  passing  of  the  Municipal  Act,  or  has  subsequently 
been  re-appointed  and  removed,  for  in  the  latter  case  the 
officer  is  "  to  be  entitled  to  compensation  in  like  manner 
as  if  he  had  been  forthwith  removed  under  the  provisions 
of  this  act."  The  object  of  the  act  was  that  justice,  upon 
questions  of  this  sort,  might  be  summarily  administered, 
and  to  render  it  unnecessary  for  this  Court  to  enter  into 
any  inquiry  of  facts.  In  Ex  parte  Lee  (a)  the  Court  refused 
to  issue  a  mandamus  to  assess  compensation  to  an  officer, 
where  the  refusal  of  the  town  council  to  award  it  had  been 
confirmed  by  the  Lords  of  the  Treasury.  If  this  rule  is 
made  absolute,  the  council  may  award  nominal  compensa- 
tion only,  and  this  Court  will  not  require  them  to  decide  a 
question  within  their  competency  in  a  particular  way. 

Cresswell  and  Hayes  contrst.  Ex  parte  Lee  (a)  is  in 
favour  of  Mr.  Tibbits:  it  shews  that  the  town  council  and 
the  Lords  of  the  Treasury  were  wrong  in  refusing  compen- 
sation, and  the  mandamus  was  refused  in  that  case  solely 
on  the  ground  that,  as  Mr.  Lee  was  appointed  while  the 
Municipal  Bill  was  before  parliament,  and  was  removed  on 
its  passing,  the  compensation  would  be  merely  nominal. 
The  Lords  of  the  Treasury  have  no  jurisdiction  to  decide 
upon  the  right  to  compensation.  In  Reg.  v.  Poole  (4), 
where  they  had  awarded  compensation  for  that  which  was 
not  a  borough  office,  it  was  held  that  they  had  acted  with- 
out jurisdiction.  That  case  is  an  authority  to  shew  that 
their  decision,  that  an  officer  comes  within  the  statute,  is 
not  final :  how  then  can  their  decision  be  final  that  an  officer 
is  not  within  the  statute  ?  The  language  of  the  66th  sec- 
tion, as  to  the  account  of  emoluments  for  a  certain  num- 

(fl)  7  A. &  E.  139;  5.  C.  S  N.         (b)  7  A.&  E.  730;  S. C.  3  N. 
&P.63.  &P.  119. 
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ber  of  years  to  be  laid  before  the  town  council,  shews  that        1840. 

the  jurisdiction  of  the  council,  and  consequently  of  the  Lords      v^Mvfl^/ 
^  X    m  11  it  c  The  Quiiv 

of  the  Treasury  also,  relates  merely  to  the  quantum  of  com*  „. 

peneatton.  The  whole  provision  points  to  a  valuation  of  The  Corpora* 
the  office  lost,  and  to  nothing  else.  As  respects  the  value  Waawick. 
of  tbe  office,  the  town  council  and  their  lordships  may  in* 
quire  into  facts,  but  not  with  any  other  view.  If  it  were 
otherwise,  great  inconvenience  would  arise ;  in  the  present 
case,  the  question  is  one  of  mixed  law  and  fact,  which  could 
not  properly  be  decided  by  either  of  these  bodies.  The 
Lords  of  tbe  Treasury  are  not  a  judicial  body;  they  cannot 
administer  an  oath.  It  is  said  the  town  council  can  take 
evidence  upon  oath,  and  are  therefore  competent.  But 
who  are  the  town  council  ?  They  are  not  a  Court;  in  cases 
like  the  present  they  are  the  adverse  party.  [Coleridge  J. 
Do  you  contend  that  this  is  the  original  Court  to  decide 
upon  the  right  to  compensation  ?]  Yes,  although  an  appli- 
cant cannot  come  to  this  Court  in  the  first  instance,  any 
more  than  a  party  who  claims  compensation  under  a  railway 
act.  He  must  first  demand  compensation  and  be  refused, 
on  which  the  jurisdiction  of  this  Court  arises.  In  the  late 
case  of  Reg.  v.  The  Lords  of  the  Treasury  (a),  this  Court  ex- 
pressed a  very  strong  opinion  that  their  lordships  had  no 
jurisdiction  to  determine  the  legality  of  a  removal,  by  the 
town  council,  of  an  officer  for  alleged  misconduct. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. —  Mr.  Tibbitts,  the  late  town  clerk  of  Warwick, 
having  been  removed  from  his  office,  appealed  to  the  Lords 
of  the  Treasury,  complaining  that  the  removal  was  not 
justified  by  such  misconduct  as  would  have  warranted  his 
removal  from  an  office  held  during  good  behaviour.  Their 
lordships,  having  considered  the  statements  of  both  parties, 
dismissed  the  appeal,  thinking  that  the  council  had  acted 
bon4  fide,  and  that  they  had  just  ground  for  removing  the 
(«)  S  P.  &  D.  498. 
F  F  2 
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184a  officer.  The  supposed  misconduct  was  laid  before  us  bj 
affidavits  (a),  and  appeared  to  us  then,  as  it  does  now,  not 
to  be  such  as  would  have  warranted  removal  from  an  office 
The  Corpora-  jjgjj  during  g00<]  behaviour*  If,  however,  the  Lords  of 
Waswick.  the  Treasury  had  jurisdiction  to  trj  that  question,  all  the 
world  is  bound  by  their  decision,  though  we  may  deem  it 
erroneous.  But  mandamus  to  them  to  hear  and  decide 
was  refused  (a),  because  either  they  bad  no  jurisdiction  or 
had  already  exercised  it. 

The  same  gentlemau  has  now  obtained  a  rule  for  a  manda- 
mus to  the  council  to  assess  compensation  for  the  loss  of  his 
office,  on  the  ground  that  his  removal  was  unwarrantable 
under  the  proviso  of  5  &  6  Will.  4,  c.  76,  s.  66.  The 
cause  now  shewn  against  this  rule  is  the  before-mentioned 
decision  of  the  Lords  of  the  Treasury  on  his  appeal,  and 
brings  directly  before  us  the  question  of  their  jurisdiction 
in  this  matter. 

The  effective  words  of  the  66th  clause  are,  "  that  every 
officer  of  a  borough,  who  shall  be  in  any  office  of  profit  at 
the  time  of  the  passing  of  this  act,  who  shall  be  removed 
from  his  office  under  the  provisions  of  this  act,  shall  be  en- 
titled to  have  an  adequate  compensation,  to  be  assessed  by 
the  council,  for  the  salary,  fees  and  emoluments  of  the 
ii/ce,  regard  being  had  to  the  manner  of  his  appointment 
ana  his  term  or  interest  therein,  and  all  other  circumstances 
of  the  case  :  the  person  entitled  shall  deliver  in  a  statement 
of  the  amount  received  by  him  for  the  last  five  years,  and 
the  council  shall  consider  and  determine  thereon ;  and,  if 
be  think  himself  aggrieved  by  their  determination,  it  shall 
be  lawful  for  him  to  appeal  to  the  Lords  of  the  Treasury, 
who  shall  thereupon  make  such  order  as  to  them  shall 
seem  just,  which  shall  be  conclusive  and  binding:  pro- 
vided (among  other  things)  that  every  such  officer  who 
shall  be  subsequently  removed  from  such  office  for  any 
cause,  other  than  such  misconduct  as  would  warrant  re- 
moval from  any  office  held  during  good  behaviour,  shall  be 

(o)  Reg.  v.  The  Lords  of  the  lYeatury,  8P.&D.  498. 
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entitled  to  compensation  in  like  manner  as  if  he  had  been        t840. 

forthwith  removed  under  the  provisions  of  this  act,  and  not      v^vm^/ 

,  .  A    ,  „  The  Queen 

continued  or  re-appointed.  v. 

If  now  the  town  clerk  had   been  forthwith  removed,  he  ^•.Corpora- 
tion of 
would  have  been  entitled  to  an  adequate  compensation  for     Warwick. 

the  emoluments  of  his  office,  regard  being  had  to  the  nature 
of  his  appointment,  his  term  in  the  office,  and  all  other 
circumstances  of  the  case,  with  a  power  of  appealing,  if 
dissatis6ed  with  the  determination  of  the  council,  to  the 
Lords  of  the  Treasury.  Must  they,  the  lords,  then  have  the 
right  to  consider  the  causes  of  removal,  and  decide  on  their 
sufficiency?  If  so,  it  must  be  from  being  empowered  to 
look  at  them  as  circumstances  of  the  case;  but  the  circum- 
stances are  only  referred  to  them  as  qualifying  the  amount 
of  compensation,  while,  if  the  removal  were  justifiable,  no 
compensation  could  be  due.  Or  must  not  the  facts  be 
such  as  to  shew  that  the  removal  was  for  misconduct  to 
ground  their  jurisdiction?  We  think  the  latter.  The  words 
of  the  proviso  control  the  whole  clause.  If  the  council 
removed  without  a  case  of  misconduct,  they  must  give 
compensation.  Whether  the  misconduct  existed  must  be 
determined  by  some  superior  authority.  But,  if  that  au- 
thority was  the  Treasury,  it  is  incredible  that  no  power 
is  given  to  their  lordships  to  inquire  into  the  facts,  nor  can 
they  be  expected  to  possess  the  legal  knowledge  requisite 
for  deciding  what  misconduct  would  have  justified  the 
officer's  removal.  On  the  contrary,  all  the  words  of  the 
section  are  employed  in  creating  a  power  to  revise  the  as- 
sessment of  the  compensation,  in  like  manner  as  if  the 
party  had  been  removed  by  the  Municipal  Reform  Act,  or 
immediately  after  its  passing. 

We  think  the  town  council  could  not  deprive  their  officer 
of  his  right  to  compensation  by  removing  him  without 
cause  ;  that  the  Lords  of  the  Treasury  bad  no  authority  to 
exclude  him  from  compensation  by  their  affirmance  of  what 
was  done;  and  that  he  is  entitled  in  the  same  manner  as  be 
would  have  been  if  removed  by  the  act  itself. 
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1840.  The  rule  for  mandamus  must  therefore  be  absolute;  and 

*>t—  r-^_r  ...  . 

The  Queen  ^  ^e  COUDC*'  '^ink  ^eir  dismissal  justified  by  the  miscon- 

v.  duct  of  the  town  clerk,  that  must  be  returned  as  an  answer 

The  Corpora-  ^      . 

tion  of  to  the  writ. 

Rule  absolute. 


[ft  K,  3S9 


Tuesday,  The  QUEEN  «.  CREASE. 

February  4th. 

l.The  nppel-  THIS  was  an  appeal  against  a  rate,  by  which  Mr.  Crease 

mr 7teT  *  WM  ratcd  to  tbe  re,icf  of  tbe  PO0r  of  the  Par"h  of  St  Au9m 
being  lessee  for  tell,  Cornwall,  in  the  sum  of  40/.,  upon  an  amount  of 

yeaVof  aiUhe  1600/.,  as  the  occupier  of  tolls  of  tin.  The  ground*  of 
toll  and  farm  Bppea|  were  (among  others)  that  the  tolls  of  tin  were  not 
should  arise  in  susceptible  of  occupation ;  that  the  appellant  was  not  the 
then'under068'  occupier  of  them,  or  of  any  mines ;  that  tbe  occupier  of 
bounds,  ac-  tin  mines  was  not  rateable ;  that  tbe  appellant  did  not  re- 
custom  of  the  cc*™  any  toll  of  tin,  but  a  money  payment;  that  the  mines 
stannaries,  for  the  tolls  of  which  he  was  rated  were  not  described ;  that 
for  twenty-one  he  was  not  an  inhabitant  of  the  parish.  The  Court  of 
? be™'  Quarter  Sessions  amended  the  rate,  by  reducing  the  amount 

ter  upon  a  part  upon  which  be  was  assessed  to  1400/.  and  tbe  amount  of 

which  theVf  hlB  rate  t0  351"  8ubJect  to  the  opinion  of  this  Court  upon 
pellant  was       the  following  case : — 

open  the  By  indenture  of  the  1st  August,  1815,  and  made  between 

ground,  and  to  t|,e  prjnCe  of   Wales  (Duke  of  Cornwall)  of  the  one 

drive  adits  and  ,    n »         3  n       i    r>  r    %         %  *  •  . 

sink  shafts,      part,  and  Edward  Smith,  Esq.  of  tbe  other  part,  bis  royal 

bufldingTtc!  highnes9  demised,  granted,  and  to  farm  let  unto  E.  Smith, 
dig  for  tin,  his  executors,  administrators  and  assigns,  all  that  the  toll 
pleasure  to       anc*  ^arn>  °'  *m»  or  lm  toU,  which  should  be  gained,  arise 

take  away  the   or  be  due  in  any  place  or  places  whatsoever,  within  the 
same,  reserv-  .  ,      ,  .  .  .  .... 

ing  neverthe-    several  lordships,  manors,  precincts,  or  territories,  belong- 

1CSn  t(>t  n!  aF>"  *ng  t0  or  '>e'n8  Parl  or  parcel  of  the  duchy  of  Cornwall,  in 
from  time  to  the  county  of  Cornwall,  and  all  profits,  advantages,  &c.  to 
time  to  enter 

and  inspect  the  workings  of  the  mine,  and  to  take  up  any  adits  for  the  purpose  of  work- 
ing any  adjoining  mine,  ZVyielding  to  the  appellant  during  the  term  1  j.  in  the  pound  for 
every  parcel  of  tin  ore.  T.,  to  whom  the  mine  had  been  previously  under  bounds,  was 
not  rated  for  it,  bat  continued  to  work  the  mine,  and  after  the  demise  paid  the  appellant 
the  Is.  reserved :  —Held,  that  the  appellant  was  not  an  occupier,  and  therefore  not 
rateable  in  respect  of  the  toll  of  tin. 
2.  The  lessee  of  toll  tin  is  rateable  as  an  occupier* 
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the  said  toll  and  farm  of  tin,  or  tin  toll,  within  the  several  1840. 
lordships,  file,  belonging,  with  their  rights  and  appurte- 
nances, &c«;  and  also  all  the  tin  mines  found  or  to  be 
found  within  the  several  inclosed  lands  of  the  said  several 
lordships,  &c,  with  their  appurtenances,  &c. ;  and  also  all 
that  the  toll  and  farm  of  tin,  or  tin  toll,  which  should  be 
gained,  arise  or  be  due  in  any  place  or  places  whatsoever 
within  all  and  every  the  manors,  boroughs,  tenements  and 
premises,  thereinafter  particularly  mentioned,  parcel  of  the 
ancient  or  annexed  possessions  of  the  duchy  of  Cornwall, 
in  the  county  of  Cornwall,  which  (with  the  exception  of 
all  mines  and  minerals)  had  been  sold  to  different  persons, 
under  the  authority  of  the  Land-tax  Act  of  the  38  Geo.  8, 
that  is  to  say,  within  the  manor  of  Tewington,  with  its 
members  and  appurtenances,  whereof  different  parts  were 
separately  sold  and  conveyed  on  the  26th  November,  1798, 
to  &c.  (mentioning  the  different  purchasers),  and  within 
several  other  manors,  to  hold  the  same  unto  E.  Smith,  his 
executors,  administrators  and  assigns,  for  the  term  of  ninety* 
nine  years  thenceforth  next  ensuing,  if  three  persons  therein 
named,  or  either  of  them,  should  so  long  live,  rendering  the 
yearly  rent  therein  mentioned.  And  E.  Smith,  for  himself, 
his  heirs,  &c.  did  covenant  with  his  Royal  Highness,  his 
heirs  and  successors,  amongst  other  things,  that  he,  E. 
Smith,  his  executors,  8cc.  would  pay  all  taxes,  rates,  &c. 
wherewith  the  demised  premises  were  or  should  be  charged 
during  the  continuance  of  the  term ;  and  also  that  he,  jE. 
Smith,  his  executors,  &c.  by  himself,  or  his  deputy  or  his 
deputies,  or  workmen,  should  and  would  enter  into  and 
upon  the  respective  premises  thereby  demised,  and  within 
the  same  dig  and  search  for  tin,  and  the  same  tin  so  to  be 
found,  at  his  or  their  free  wills  take  and  carry  away,  and 
likewise  do  all  things  necessary  to  the  digging  and  search- 
ing for,  and  carrying  away  of  tin,  and  filling  up  the  tin  pits 
and  shafts  according  to  the  custom  of  the  tin  works  in  the 
county  of  Cornwall. 

The  residue  of  the  term  granted  by  this  lease  is  now 
vested  in  the  appellant,  subject  to  any  setts  or  licenses 
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granted  by  22.  Smith.  Within  the  parish  of  St  Austell  are 
situate  two  of  the  manors  mentioned  in  the  above  lease, 
namely,  the  manor  of  Treverbyn  Courtnay,  parcel  of  the 
annexed  possessions  of  the  duchy,  and  the  manor  of  Tew- 
ington, late  parcel  of  the  ancient  duchy  of  Cornwall. 
Within  these  manors  respectively  there  are  several  tin 
stream  works  and  tin  mines,  some  within  parts  which  are 
bounded  according  to  the  custom  of  the  stannaries,  and 
others  within  other  parts  which  are  not  bounded. 

By  the  custom  of  the  stannaries,  the  right  of  searching 
and  working  for  tin  is  vested  in  the  owner  of  the  tin 
bounds,  he  paying  to  the  lord  of  the  manor  or  his  lessee 
the  customary  toll,  which  in  the  manor  of  Treverbyn  Court- 
nay  is  ^th  and  in  Tewington  -^th  part  of  the  tiu  gained, 
free  and  clear  of  all  risk  and  deductions. 

The  yearly  value  derived  to  the  appellant  in  the  parish 
of  St.  Austell,  under  the  above  lease,  is  15 16/. 

The  mine  from  which  the  principal  part  of  the  1516/. 
is  derived,  is  called  Buckler's  mine,  and  is  situate  on  Bos- 
cundle  Common,  the  whole  of  which  is  under  tin  bounds, 
and  is  within  the  manor  of  Tewington.  This  is  a  very  an- 
cient tin  mine,  and  has  been  worked  by  the  present  adven- 
turers since  the  year  1831.  The  remainder  of  the  1516/. 
is  derived  from  mines  from  which  the  appellant  receives 
toll  tin  from  the  adventurers  in  kind. 

On  the  17th  September,  1835,  an  indenture  was  executed, 
by  which  the  appellant  demised  to  J.  Rundle  and  J.  Tayler, 
the  adventurers  in  the  said  mine  (called  Buckler's  mine), 
for  the  term  of  twenty-one  years  from  the  date  thereof,  the 
full  and  free  liberty,  licence  and  authority  to  enter  into  and 
upon  all  that  land  and  ground  comprised  within  the  limits 
thereinafter  mentioned,  with  full  power  and  liberty  to  break 
and  open  the  soil  and  ground,  and  to  drive  any  adits  and 
levels,  and  to  sink  any  shafts,  and  to  make  any  erections  or 
buildings  for  digging  and  searching  for  tin  and  tin  ore  in 
the  said  premises,  according  to  the  custom  of  tin  works  in 
the  said  county  of  Cornwall ;  and  also  with  liberty,  at  their 
or  any  of  their  free  wills  and  pleasure,  to  take  and  carry 
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away  the  same,  reserving,  nevertheless!  unto  the  said  appel-  t840. 
lant  the  liberty  from  time  to  time  to  enter  and  inspect  the 
workings  of  the  said  mine,  and  to  take  up  any  adits  for  the 
purpose  of  working  any  adjoining  mine,  and  to  keep  open.  Crease. 
repair  and  use  the  same,  making  reasonable  compensation 
to  Tayler  and  RundU  for  so  doing,  yielding,  paying  and 
delivering^  during  the  term  thereby  granted  unto  the  appel- 
lant, his  executors,  8cc.  from  time  to  time,  within  six  weeks 
after  the  return  or  sale  of  every  parcel  of  tin  or  tin  ore 
gotten  in  the  said  demised  premises,  the  clear  sum  of  U.  in 
the  pound  on  the  gross  value,  according  to  the  price  of  the 
day,  of  all  tin  and  tin  ore,  which  shall  from  time  to  time  be 
digged,  raised  and  gotten  out  of,  from  and  in  the  said  pre- 
mises thereinbefore  mentioned  and  described ;  such  Is.  in 
the  pound  to  be  paid  clear  and  free  from  all  charges,  poor- 
rates  (if  any  should  be  payable),  and  all  other  rates,  Sec. 

The  lease  is  still  existing,  and  the  lands  and  mines  therein 
demised,  including  Buckler's  mine,  are,  and  were  at  the 
time  of  making  the  rate,  in  the  possession  and  occupation 
of  the  said  lessees,  but  they  are  not  rated  in  respect  thereof. 
Considerable  quantities  of  tin  have  been  raised  by  them, 
the  whole  of  which  has  been  disposed  of,  and  sold  by  them 
as  they  thought  fit.  Since  the  date  of  the  above-mentioned 
lease  or  sett,  the  appellant  has  not  received  any  tin  or  tin 
ore  in  kind  from  the  said  lessees,  but  payment  in  money 
from  Buckler's  mine,  according  to  the  above  reservation. 

All  the  property  in  the  parish  is  assessed  according  to 
the  rule  prescribed  by  the  6  &  7  Will.  4,  c.  96,  and  in  the 
manner  therein  described. 

The  appellant  is  not  an  inhabitant  of  the  parish  of  St. 
Austell,  nor  the  occupier  of  any  land  or  other  property 
therein,  unless  he  is  deemed  to  be  such  under  the  circum- 
stances stated  in  this  case.  The  mines  in  respect  of  which 
the  appellant  is  rated  are  well  known  by  distinct  names, 
and  are  situated  at  different  parts  of  the  parish,  at  distances 
from  each  other,  and  are  worked  under  different  setts  by 
different  adventurers. 
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If  Che  Court  should  be  of  opinion  that  the  appellant  it 
not  liable  to  be  rated  at  all  in  respect  of  his  toll  tin,  the 
rate  is  to  be  further  amended  by  striking  out  his  name  alto- 
gether from  the  said  rate;  or  if  the  Court  should  think  be 
is  not  so  rateable  in  respect  of  Buckler's  mine,  the  rate  is 
to  be  amended  by  further  reducing  the  sum  of  1400/*  to 
100/.,  and  the  sum  of  351.  to  5/. 

If  the  Court  should  be  of  opinion  that  the  objection  to 
the  form  of  the  rate,  in  not  stating  the  names  and  situations 
of  the  mines,  is  valid,  then  the  rate  to  be  sent  back  to  be 
amended. 

The  case  was  argued  in  Michaelmas  term  last  (a). 


First  point: 

Toll  tin  not 
rateable. 


Erie  and  M.  Smith,  in  support  of  the  order  of  sessions. 
The  first  objection  relied  on  is,  that  toll  tin  is  not  rateable 
at  all,  but  Rotols  v.  Gelh(b),  Rex  v.  St.  Agnes  (c),  Rex  v. 
The  Baptist  Mill  Company  (d),  and  Rex  v.  St.  Austell  (e\ 
clearly  establish  that  it  is.  It  is  true  that  in  Rex  v.  The 
Bishop  of  Rochester  (/),  and  Rex  v.  Earl  of  Pom/ret  (g), 
where  the  owners  of  lead  ore  demised  the  mines  at  a  cer- 
tain rent,  and  reserved  to  themselves  a  certain  quantity  of 
smelted  lead,  they  were  held  not  to  be  rateable,  but  in  the 
latter  case  the  decision  proceeded  on  the  ground  that  the 
lead  reserved  was  a  manufactured  article,  and  not  part  of 
the  soil,  and  in  the  former  case  no  portion  of  the  mineral 
had  been  received  by  the  lessors.  So  also  in  Rex  v.  Wei- 
bank(h)  and  Rex  v.  Tremayne(i),  the  owners  of  mines  who 
had  leased  them  at  a  mere  money  rent,  were  held  not  rate- 
able. But  this  case  clearly  falls  within  the  first  four  deci- 
sions, because  Mr.  Crease,  as  lessee  under  the  crown,  is 
entitled  to  the  toll  tin  (which  is  part  of  the  soil)  in  all  the 
duchy  manors. 


(a)  Nov.  9th  and  13th,  before 
Lord  DenmanCJ.,  Pattesen,  Wil- 
liams and  Coleridge  J». 

(b)  Cowp.  451. 
(r)  3  T.  R.  480. 

(rf)  1  Mau.  &  S.  619. 


(e)  5B.& Aid.  693;  S. C.  1  D. 
&R.  851. 

(f)  18  East,  35S. 

(g)  5  Mau.  &  S.  139. 
(A)  4  Mau.  &  S.  922. 

(i)  4B.&Ad.l62;  5.C.1N, 
&  M.  194. 


/ 
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II.  The  second  point  is,  whether  bj  the  deed  of  Sep- 
tember, 18 S3,  Mr.  Crease  had  ceased  to  occupy  any  rateable 
property  as  respects  Buckler's  mine.  Prior  to  that  date 
that  mine  was  under  bounds,  and  consequently  Create  was 

not  entitled  to  enter  and  dig  for  ore,  but  all  that  he  was  Second  P°^: 

A  demise  of 
entitled  to  was  his  toll  tin.    By  that  lease,  however,  he  pro-  toll  tin  for  a 

fesses  to  demise  the  right  to  enter  and  dig.  and  reserves  to  mone?  ™nC 
a  .  does  not  ex~ 

himself  a  money  payment  in  lieu  of  the  toll  tin.     But  all  empt  the  les- 

that  be  had  a  right  to  demise  was  the  toll  tin,  and,  if  instead  ^""P0"'8 
of  taking  that  in  kind  he  accepts  a  money  payment  for  it, 
he  is  still  rateable,  on  the  same  principle  that  a  parson  who 
accepts  a  money  composition  for  his  tithes  is  rateable  for 
them;  Bex  v.  Lambeth  (a),  4  Chitt.  Burn,  155  (5),  Rex 
v*  Boldero  (c).  The  indenture  of  September,  1 835,  is  clearly 
not  a  lease,  but  merely  grants  a  license  to  dig.  Doe  v. 
Wood  (d),  and  therefore  the  lessees  under  it  cannot  be  made 
rateable.  The  Court  therefore  will  interfere  to  prevent 
Crease  from  withdrawing  this  property  from  rateability  alto- 
gether, and,  as  it  appears  the  profits  come  to  his  hands, 
they  ought  to  be  rated.  [Coleridge  J.  The  sessions  have 
not  found  any  fraud.]  The  assumption  by  him  of  a  power 
to  demise  Buckler's  mine  is  a  species  of  fraud. 

Sir  W.  W.  Follett,  Bere  and  Butt,  contrsl.  Mr.  Crease  Second  point. 
bas  demised  away  his  interest  in  Buckler's  mine,  and  has 
reserved,  not  any  toll  of  tin,  but  a  sum  of  money.  This 
case  therefore  is  within  Rex  v.  The  Bishop  of  Rochester  (e) 
and  Rex  v.  Tremayne (/).  [Patteson  J.  Mr.  Crease  does 
not  appear  to  have  demised  the  toll  tin.]  He  has  parted 
with  all  his  interest,  whatever  it  was.  It  seems  to  be  con- 
tended that  he  could  have  no  right  to  withdraw  this  pro- 
perty from  rateability.  But  there  are  many  tolls  for  which 
no  one  is  rateable,  and  it  is  not  found  in  this  case  that  any 
thing  has  been  done  for  the  purpose  of  avoiding  the  rate. 

(a)  1  Str.  525.  (0  12  East,  353. 

(b)  28th  ed.  (J)  *  B.  &  Ad.  162 ;  S.C.  1  N. 

(c)  6  D.  &  R.  557.  &  M.  194. 
(7)  2  B.  &  Aid.  724. 
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1840.  They  then  proceed  to  argue  that  the  toll  of  tin  was  not 
rateable.  [Lord  Dtnman  C.  J.  The  argument  as  to  the 
rateability  of  toll  of  tin  need  not  now  be  gone  into,  as  the 
question  is  pending  in  error.]  Mr.  Crease  is  not  the  occu- 
' pier  of  the  toll  tin,  and  he  is  not  an  inhabitant  of  the  parish; 
he  is  not  rateable  in  any  respect;  Rex  v.  The  Mersey  Navi- 
gation (a),  Rex  v.  Thomas  (b),  and  Rex  v.  Wilson  (c). 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court,  and  after  stating  the  previous  facts  of  the  case,  and 
the  lease  to  Handle  and  Taylor,  proceeded  as  follows: — 
The  said  lease  is  still  existing,  and  the  lands  and  mines 
therein  demised  (including  Buckler's  mine)  are,  and  were  at 
the  time  of  making  the  rate,  in  the  possession  and  occupa* 
tion  of  the  said  lessees,  who  are  not  rated  in  respect  thereof. 
Considerable  quantities  of  tin  have  been  raised,  but  the 
appellant,  since  the  date  of  the  said  lease,  has  received  no 
tin  ore  in  kind  but  payment  in  money,  according  to  the  said 
reservation.  Lastly,  it  is  stated  that  the  appellant  is  not 
an  inhabitant  of  the  said  parish  of  St.  Austell,  nor  the  occu- 
pier of  any  land,  or  other  property,  unless  he  is  to  be  deemed 
such  under  the  circumstances  above  detailed. 
First  point  Upon  this  state  of  facts  it  was  contended  in  argument 

that  (without  reference  to  the  lease  above  set  forth)  the  toll 
tin  is  not  rateable,  and  we  were  called  upon  again  to  exa- 
mine the  Cases  of  Rowls  v.  Cells  (d)}  Rex  v.  St.  Agnes  (e), 
Rex  v.  Baptist  Mill  Company  (f),  and  Rex  v.  St.  Austell  (g), 
which,  it  was  admitted,  have  decided  that  such  property  is 
rateable.  Upon  this  point,  which  does  not  in  truth  affect  the 
principal  subject  now  in  dispute,  as  our  judgment  proceeds 

(a)  9  B.  &  C.  95;  &  C.4M.&         (d)  Cow  p.  450. 
R.  84.  (e)  3T.H  480. 

(6)  9  B.  &  C.  114;  S.  C.  4  M.  (/)  1  M.  &  S.  618. 

&  R.  *3.  (g)  5  B.  & Aid. 698;  S.C.  1  D. 

(c)  5N.&M.  119.  &R.351. 
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upon  another  ground,  we  think  it  unnecessary  to  say  more 
than  that,  whilst  they  remained  unreversed  by  a  court  of 
error,  we  feel  ourselves  bound  by  the  authority  of  cases 
considered  and  reconsidered  so  often  and  so  deliberately. 
The  conclusion  therefore  on  this  point  is,  that  the  form  of 
the  rate  is  right,  and  that  in  substance  it  is  correct,  at  all 
events  to  the  exteut  of  5/. 

With  respect  to  the  effect  of  the  lease,  which  raises  the  Second  point, 
principal  point,  it  was  urged,  in  support  of  the  rate,  that  in 
truth  nothing  passed  by  it;  that  the  whole  transaction  was 
merely  colourable,  and  inteuded  to  exempt  the  property 
from  rateability.  When,  however,  we  find  it  expressly 
stated  that  from  the  date  of  the  lease  the  appellant  has  re- 
ceived no  part  of  the  produce  of  the  mine,  but  a  money 
payment  only,  and  further  bear  in  mind  that  it  is  not  the 
province  of  this  Court  to  presume  or  infer  fraud  where  none 
is  found  by  the  sessions,  we  think  that  this  circumstance 
(the  money  payment)  distinguishes  this  case  from  those 
above  referred  to,  and  brings  it  directly  within  the  principle 
of  Rex  v.  The  Earl  of  Pomfret  (a),  and  Rex  v.  Tremayne{b)f 
which  distinction  is  plainly  pointed  out  by  Le  Blanc  J. 
in  Rex  v.  Baptist  Mill  Company  (c),  in  the  following  words 
— "  Where  a  person  receives  without  risk  part  of  the  pro- 
duce extracted  from  the  bowels  of  the  earth  he  is  an  occu- 
pier of  land,  but,  where  he  merely  receives  a  rent  or  money 
payment,  he  is  not  an  occupier."  The  consequence  is,  from 
the  form  in  which  the  question  is  submitted  to  us  in  the 
case,  that  the  assessment  upon  the  appellant  must  be 
reduced  from  the  sum  of  35/.  to  51. 

Rate  to  be  reduced  to  5L 

(a)  5  M.  &  S.  139.  (c)  3  T.  R,  480. 

(()  4  B.  &  Ad.  162;  1 N.  &M.  194. 
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IN  THE  EXCHEQUER  CHAMBER, 

BEFORE 

TindalC.  J. 

VAUGHAN  J.  GURNEY  B. 

Parke  B.  Erskine  J. 

BOSANQUET  J.  MAULE  B. 

FetoZZ^ird.  Flight  and  others  v.  Thomas. 

Where  an        C ASE.    The  declaration  (on  a  writ  of  4th  January,  1 838,) 

easement  has 

been  enjoyed    stated  that  the  plaintiff  (below)  before  and  at  the  time  of 

for  nineteen  ^  committing  the  grievance  hereinafter  mentioned,  was 
years  and  a  #      m  °  °  ' 

fraction,  and     and  still  is  lawfully  possessed  of  a  messuage  or  house,  with 

iupted  by'the    ^e  appurtenances,  in  which  said  messuage,  during  all  the 

owner  ot  the     time  aforesaid,  there  was  and  still  of  right  ought  to  be  di- 

ment  may  still  ver8i to  ™*>  three  windows,  through  which  the  light  and  air, 

be  acquired      during  all  the  time  aforesaid,  ought  to  have  entered,  and  uo- 

Will.  4,  c.7i,    til  the  committing  of  the  grievance,  &c.  did  enter  and  still 

the^w^ntleth  of  "8ht  °a8ht  to  enter  mto  *c  said  ™e»»«»g«>  fO'  the  c<**- 
year,  for  the     venient  and  wholesome  use,  &c.  thereof;  yet  the  defendants 

defeaTtwenty0  (W°w)i  contriving,  &c.  to  injure  the  plaintiff,  and  to  de- 
years*  user  prire  him  of  the  use  of  the  said  windows,  8tc.f  heretofore,  to 
must  have  .  ,  _  _  ,,,...       . 

been  acqui-      wit,  on  the  1st  January,  1838,  wrongfully  and  injuriously 

esced  in  or       erected  and  raised  a  certain  wall  and  building  near  to  the 

submitted  to  ° 

for  a  whole      said  last  mentioned  window,  and  wrongfully  kept  the  said 

year'  wall  and  building,  so  there  erected  and  raised,  for  a  long 

time,  to  wit,  until  the  commencement  of  this  suit,  by  means 

of  which,  &c.      (There  were  other  counts,  on  which  no 

point  turned.)     Second  plea  to  the  first  count,  so  far  as 

the  same  related  to  the  erecting  and  raising,  and  keeping 

and  continuing  erected  and  raised  a  certain  part  of  the  wall, 

and  thereby  and  by  means  thereof  hindering  and  preventing 

the  light  and  air  from  entering  into  the  said  messuage  in  the 

first  count  mentioned,  through  a  certain  part,  that  is  to  say, 

the  middle  part  of  the  said  window,  near  to  which  it  is  in 

the  said  first  count  alleged  that  the  said  walls  and  buildings 


AFTER  HILARY  TERM,  III  VICT.  443 

in  the  said  first  count  mentioned  were  erected  and  raised  1840. 
by  the  defendants,  actionem  non,  because  at  the  time  of 
the  defendants  erecting  and  raising  the  said  part  of  the 
wall  and  building  in  this  plea  mentioned  the  said  part  of 
the  said  window  in  this  plea  mentioned  had  been  made,  and 
had  existed  and  been  enjoyed,  and  the  access  and  use  of 
light  and  air  through  and  by  means  of  the  said  part  of  the 
said  window  had  been  enjoyed  for  a  certain  short  space  of 
time  only,  and  for  a  less  period  than  twenty  years,  that  is  to 
say,  for  nineteen  years  and  a  part  of  another  year  only;  and 
that  the  said  part  of  the  wall  and  building  in  this  plea  men- 
tioned was  kept  and  continued  from  the  said  time  of  raising 
and  erecting  thereof  continually  until  the  commencement  of 
this  suit  and  hitherto,  and  that  the  space  or  period  of  one 
year  did  not  elapse  from  the  said  time  of  the  raising  and 
erecting  of  the  said  part  of  the  said  wall  and  building  in  this 
plea  mentioned  before  or  until  the  commencement  of  this 
suit.  The  plea  then  averred  that  at  the  time  of  the  erecting 
and  raising  the  said  wall,  to  wit,  on  the  1st  January,  1852, 
the  plaintiff  had  notice  thereof,  and  that  the  defendants 
thereby  prevented  the  light  and  air  from  entering,  &c.  The 
plea  then  concluded  with  a  special  traverse  that  at  the  time 
of  the  said  erecting  and  raising  the  said  wall,  &c.  the  light 
and  air  ought  to  have  entered  through  the  said  part  of  the 
said  window  in  the  plea  mentioned  modo  et  fonnft. 

The  replication  joined  issue  thereon* 

At  the  trial  before  Parke  B.,  at  the  Dorsetshire  summer 
assizes,  1838,  it  appeared  that,  at  the  time  of  the  raising  the 
wall  by  the  defendants  below,  the  part  of  the  window  men- 
tioned in  their  plea  had  been  used  and  enjoyed  for  the  space 
of  nineteen  years  and  330  days  only,  that  the  space  of  one 
year  had  not  elapsed  before  the  commencement  of  this  suit, 
bnt  that  the  window  had  then  been  enjoyed  for  twenty  years, 
without  any  interruption,  except  as  aforesaid,  and  that  the 
plaintiff  below  had  notice  of  the  wall  being  so  raised,  and 
of  its  interrupting  the  access  of  light  and  air  to  his  window. 
The  learned  judge  directed  the  jury  upon  these  facts  to  find 
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1840.  a  verdict  for  the  plaintiff;  whereupon  the  counsel  for  the 
defendants  below  tendered  a  bill  of  exceptions.  Judgment 
was  signed  for  the  plaintiff  in  the  Queen's  Bench.  A  writ 
of  error  thereupon  was  issued,  and  the  case  was  argued  in 
Trinity  vacation  last  (June  17tb). 

Manning,  for  the  plaintiffs  in  error.  If  the  direction  of 
die  learned  judge  at  the  trial  was  correct,  it  follows  that 
the  right  intended  to  be  given  by  2  8c  3  Witt.  4,  c.  7  1.  s.  3, 
after  an  enjoyment  "  for  the  full  period  of  twenty  years," 
may  be  gained  by  an  enjoyment  of  nineteen  years  and  a 
fraction.  {Parke  B.  The  ground  of  my  opinion  was 
founded  on  the  wording  of  sects.  3  and  4 ;  and  I  should  be 
very  happy  to  avoid  the  absurd  consequences  they  present, 
if  I  could.  Sect.  3  enacts  that  when  the  access  and  use  of 
light  to  a  dwelling-house  shall  have  been  "  enjoyed  there- 
with for  twenty  years  without  interruption/'  the  right  thereto 
shall  be  indefeasible.  Then  sect.  4  enacts  that  the  twenty 
years  shall  be  taken  to  be  the  period  next  before  some  suit 
or  action  wherein  the  right  shall  be  brought  into  question, 
and  that  no  act  shall  be  deemed  to  be  an  interruption  "  un- 
less the  same  shall  have  been  or  shall  be  submitted  to  or 
acquiesced  in  for  one  year  after  the  party  interrupted  shall 
have  had  notice  thereof."  In  the  present  case  the  plaintiff 
below  did  not  acquiesce  iu  the  interruption  caused  by  the 
defendants  below  for  one  year,  but  brought  his  action  im- 
mediately. I  therefore  did  not  see  how  the  language  of  the 
statute  could  be  got  over ;  and  the  result  seemed  to  be  that 
an  enjoyment  for  nineteen  years  and  a  day  would  give  the 
right.]  If  that  is  so,  then,  as  it  is  clear  that  although  at  the 
commencement  of  the  twentieth  year,  if  the  owner  of  the  win- 
dow had  pulled  down  the  wall,  he  would  have  been  liable  to 
an  action  of  trespass,  for  he  would  have  no  right  to  the 
easement  then;  yet  at  the  end  of  the  twentieth  year  he  also 
might  maintain  an  action  against  the  owner  of  the  wall  for 
the  injury  to  his  easement,  which  he  would  then  have  ac- 
quired, and  both  actions  might  come  on  for  trial  at  the 
same  assizes.    But  where  the  consequences  from  a  particu- 
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lar  coDstruction  of  a  statute  are  absurd,  the  Court  will  seek 
out  another,  and  will  be  governed  by  the  intention,  and  not 
by  the  mere  words  of  the  legislature :  Co.  Litt.  360  a,  38 1  b. 
This  rule  is  to  be  found  laid  down  several  times  in  Plowd. 
Coram.  13,  88(a),  109  a,  204,  205  a  (4),  231,  366-7, 
464  (c).  The  same  doctrine  was  laid  down  by  the  Court 
in  Herbert's  case  (d),  and  was  adopted  in  Lady  Maltravers 
v.  Powel(e).  2  Inst.  112,  292,  is  also  in  point.  There  is 
ample  authority  therefore  for  departing  from  the  strict  words 
of  the  statute,  and  for  adopting  such  a  reasonable  construc- 
tion as  will  carry  out  the  intention  of  the  legislature.  That 
intention  was  to  make  the  right  to  an  easement  indefeasible, 
where  it  bad  been  enjoyed  for  twenty  years.  The  provision 
as  to  the  interruption  therefore  must  mean  that,  if  in  the 
course  of  the  twenty  years  there  had  been  any  interruption 
not  acquiesced  in  or  not  continued  for  a  whole  year,  it 
should  not  have  the  effect  of  destroying  the  twenty  years* 
user.  But  it  never  was  intended  that  the  proviso  should 
apply  to  a  case  where  the  obstruction  had  not  existed  for  a 
year,  and  where  therefore  it  could  not  have  been  acquiesced 
in  for  that  time.  In  fact,  unless  there  has  been  a  full  enjoy- 
ment for  twenty  years,  the  question  of  interruption  cannot 
arise.  If  there  has  been  an  enjoyment  for  that  time,  then  it 
may  be  discussed  whether  there  has  been  any  interruption 
for  a  year.  By  a  contrary  construction  the  Court  will  make 
an  act  legal  by  relation  back,  which  would  be  illegal  at  the 
time.      [Parke  B.   The  Court  have  already  decided  that 
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1840. 


(a)  a  That  which  law  and  rea- 
son allows  shall  be  taken  to  be  in 
force  against  the  words  of  sta- 
tutes :"  per  Mountague  C.  J. 

(6)  "The  sages  of  the  law  here- 
tofore have  construed  statutes 
quite  contrary  to  the  letter  in 
some  appearance/'  "  so  that  they 
ha?e  ever  been  guided  by  the  in- 
tent of  the  legislature,  which  they 
have  always  taken  according  to 

VOL.  III.  G 


the  necessity  of  the  matter  and 
according  to  that  which  is  conso- 
nant to  reason  and  good  discre- 
tion." 

(c)  "  The  intent  of  statutes  is 
more  to  be  regarded  and  pursued 
than  the  precise  letter  of  them :" 
per  Curiam* 

(tf  )  3  Rep.  13  b. 

(e)  Dy.  245  a* 


FUGflT 
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1840.  point  in  Wright  v.  Williams  (a),  where  it  held  that  it  was 
sufficient  to  plead  that  the  user  had  existed  for  forty  jean 
before  the  commencement  of  the  suit,  and  not  before  the 
Thomas.  tct  complained  of  in  the  declaration.]  That  decision  might 
lead  to  dangerous  consequences.  Suppose  a  party  ob- 
structing an  easement,  which  has  been  enjoyed  for  nine- 
teen years  and  a  day,  to  be  resisted,  and  life  was  lost,  he 
might  be  found  guilty  of  murder,  though  his  act  was 
clearly  lawful  at  the  time.  In  Tickle  v.  Brown  (b)  the 
Court  held  that  the  enjoyment  "  as  of  right,"  mentioned  in 
the  statute,  meant  a  right  "  not  strictly  legal,  yet  lawful  to 
the  eatent  of  excusing  a  trespass."  It  is  clear  that  the  en* 
joyment  of  the  plaintiffs  during  the  twentieth  year  was  not 
such  a  right,  for  it  would  not  have  excused  a  trespass,  and 
the  owner  of  the  window  could  not  have  justified  pulling 
down  the  wall  during  that  period. 

Erie,  contri,  Where  the  words  of  a  statute  are  clear,  the 
sound  rule  of  construction  is  to  follow  them.  The  decisions 
on  this  statute  have  all  done  so;  and  Wright  v.  Williams  (a) 
and  Richards  v.  Fry  (c)  go  far  to  decide  this  case.  Those 
cases  shew  that  the  periods  conferring  a  right  under  this 
statute  are  to  be  computed  up  to  the  time  of  commencing 
the  suit,  and  not  up  to  the  time  of  the  trespass  complained 
of;  and  therefore  they  dispose  of  the  argument  ab  inconve- 
nient! of  making  trespasses  lawful  by  relation.  For  the  defend- 
ant in  error,  it  is  now  submitted,  that  after  an  uninterrupted 
enjoyment  of  nineteen  years  and  a  day,  an  indefeasible  right 
may  be  acquired,  and  there  is  no  hardship  in  this;  it  is  along 
period ;  and,  if  the  owner  of  the  soil  is  inconvenienced  by  the 
easement,  he  must  interrupt  the  enjoyment  before  the  twen- 
tieth year  has  commenced.  If  indeed  the  party  enjoying 
the  easement  abate  the  obstruction  during  the  twentieth 
year,  he  no  doubt  would  be  liable  in  trespass,  and,  if  sued 

(a)  1  M.  &  W.  77.  (c)  7  A.  &  E.  698;  S.  C.  3  N. 

(b)  4  A.  &  E.  369;  S. C.  6  N.      &  P.  67. 
k  M.  930. 
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immediately,  his  right  would  be  defeated.  But,  if  he  lies  by  1840. 
till  the  twenty  years  are  completed,  his  right  then  is  per- 
fected, for  he  would  have  enjoyed  **  for  twenty  years  with- 
out interruption  f  interruption  meaning,  by  sect.  4,  some 
act  a  submitted  to  or  acquiesced  in  for  one  year."  By  the 
reasoning  in  W fight  v.  Williams  («),  it  appears  that  the 
completion  of  the  twenty  years  before  the  commencement 
of  the  suit  makes  the  enjoyment  of  the  easement  lawful  ab 
initio,  it  follows  therefore  that  the  plaintiff  below  might 
recover  damages  for  the  obstruction  during  the  thirty-five 
days  in  the  twentieth  year,  if  this  declaration  had  been  so 
framed.  Suppose  the  thirty-five  days'  obstruction  in  this 
case  had  happened  at  the  beginning  instead  of  the  end  of 
the  twentieth  year,  if  the  plaintiff  below  had  waited  till 
the  end  of  the  twenty  years,  and  then  knocked  down  the 
wall,  he  would  have  succeeded  in  any  action  brought 
against  him,  because  he  would  have  enjoyed  for  twenty 
years  without  interruption,  i.  e.  without  interruption  acqui- 
esced in  for  a  year.  But  it  can  make  no  difference  whether 
the  obstruction  takes  place  at  the  beginning  or  the  end  of 
the  year,  the  legislature  in  all  cases  requiring  that  the  inter- 
ruption shall  be  submitted  to  for  a  whole  year.  The  prin- 
ciple of  an  act  being  made  legal  by  the  operation  of  time 
perfecting  an  inchoate  right,  is  well  known  in  the  law :  Rex 
v.  Inhabitants  of  Calow  (b)  is  an  instance.  So  also  Payne 
v.  Shedden  (c)  shews  that  actual  user  for  twenty  years  is  not 
always  necessary  under  this  statute,  for  a  temporary  cesser 
or  interruption  may  be  consistent  with  the  right. 

Manning,  in  reply.  The  words  in  the  statute  are  lost 
sight  of,  that  "  the  enjoyment  shall  be  for  the  full  period  of 
twenty  years"  to  confer  the  right.  Was  there  such  an  enjoy- 
ment here  ?  The  object  of  the  act  was  to  limit  the  time  for 
gaining  an  easement  to  twenty  years,  not  to  any  shorter  pe- 
riod.   The  clause  therefore  defining  interruption  can  only 

(a)  1  M.  &  W.  7f.  (c)  1  Moc.  fc  Rob.  383- 

(6)  3  Mau.  fc  S.  24. 

o  o  2 
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1840.  aPP'y  in  cases  where  there  was  a  capability  of  submitting  to 
such  an  interruption  for  a  year.  Sect.  3  therefore  must  be 
read — twenty  years9  enjoyment  without  interruption  at  all, 
or,  if  there  has  been  any  interruption,  it  must  not  have  been 
submitted  to  for  a  year.  It  is  clear  that  if  the  plaintiff  bad 
allowed  a  year  to  elapse,  after  the  interruption,  before  bring- 
ing his  action,  he  would  not  have  gained  the  easement;  but 
it  is  strange  that  such  a  right  should  be  acquired,  not 
through  the  laches  of  the  owner  of  the  soil,  but  from  the 
olher  side,  though  clearly  without  right  at  the  time,  bringing 
his  action  immediately.  Richards  v.  Fry  (a)  does  not  make 
against  the  plaintiffs  in  error.  It  was  decided  there  that  the 
user  under  this  statute  must  be  pleaded  to  have  been  before 
the  commencement  of  the  suit,  and  that  to  plead  it  before 
the  act  complained  of  was  ill,  and  rightly,  because  the  party 
relying  ou  this  statute  must  pursue  its  provisions.  It  may 
be  doubted  whether  Wright  v.  Williams  (6)  can  be  sup- 
ported. 

Cur,  adv.  vult. 

Tindal  C.  J.  now  delivered  the  judgment  of  the  Court. 
After  stating  the  pleadings,  his  lordship  proceeded: — 
At  the  trial  of  the  cause  before  Parke  B.  it  was  proved, 
that  at  the  time  of  the  defendants'  erecting  the  part  of  the 
said  wall  in  the  second  plea  mentioned,  the  part  of  the  win- 
dow had  existed  and  been  enjoyed,  and  the  use  of  the  light 
and  air  through  the  same  had  been  enjoyed,  for  the  space 
of  nineteen  years  and  330  days  only,  and  that  the  space  or 
period  of  a  year  did  not  elapse  from  the  time  of  the  erecting 
and  raising  the  said  part  of  the  wall  or  building  until  the 
commencement  of  the  action,  in  which  the  right  has  been 
brought  into  question,  and  that  the  plaintiff  had  notice  of 
the  erection  and  of  the  prevention  of  the  light  and  air  from 
entering  thereby  through  the  said  part  of  the  window;  and, 
further,  that  at  the  time  of  the  commencement  of  the  action 

(a)  7A.&L  698;  5.  C.  S  N.  (6)  1M.&W.  77, 

Ic  P.  77. 
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the  part  of  the  window  had  been  made,  and  had  existed  and  1840. 
been  enjoyed,  and  the  access  and  use  of  light  and  air  through 
the  said  part  of  the  window  had  been  enjoyed  for  the  full 
space  of  twenty  years,  save  and  except  as  aforesaid,  without 
any  interruption,  except  the  interruption  above  mentioned, 
and  not  by  or  under  any  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing;  and  that, 
at  the  time  of  the  commencement  of  this  suit,  such  inter- 
ruption had  not  been  submitted  to  or  acquiesced  in  for  one 
year  after  the  plaintiff  had  notice  thereof.  Upon  this  state 
of  facts  the  learned  baron  told  the  jury  that  the  matters 
above  stated  and  proved  before  them  were  sufficient,  and 
ought  to  be  allowed  as  decisive  evidence  that  the  light  and 
air  ought  to  have  entered  through  the  said  part  of  the  win- 
dow, and  to  entitle  the  plaintiff  to  a  verdict  on  the  issue 
taken  upon  the  traverse,  to  which  decision  of  the  learned 
baron  the  counsel  on  the  part  of  the  defendants  excepted, 
insisting  that  upon  the  several  matters  above  stated  he  ought 
to  direct  a  verdict  for  the  defendants. 

The  question  therefore  before  us  arises  entirely  on  the 
statute  2  &  3  Will.  4,  c.  71,  "  for  shortening  the  time  of 
prescription  in  certain  cases,"  and  will  depend  principally 
on  the  construction  to  be  put  on  the  3d  and  4th  sections  of 
that  act. 

If  the  3d  section  had  stood  alone  the  plaintiff  below 
could  not  have  established  any  claim  to  the  use  of  the  light 
in  question ;  for  the  use  of  the  light  had  not,  upon  the  evi- 
dence, been  actually  enjoyed  with  the  messuage  for  the  full 
period  of  twenty  years  next  before  the  commencement  of 
the  action  without  interruption,  inasmuch  as  the  defendants 
below,  when  the  use  had  been  actually  enjoyed  for  nineteen 
years  and  330  days,  first  interrupted  the  enjoyment  by  the 
erection  of  the  building,  which  interruption  continued  down 
to  the  commencement  of  the  suit. 

But  the  4th  section  proceeds  to  define,  by  legislative 
enactment,  what  is  intended  by  the  word  "  interruption," 
used  in  the  3d  section,  viz.  "  that  no  act  or  other  matter 
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1840.  shall  be  deemed  to  be  an  interruption  within  the  meaning 
of  this  statute,  unless  the  same  shall  have  been  or  shall  be 
submitted  to  or  acquiesced  in  for  one  year  after  the  party 
interrupted  shall  have  had  notice  thereof,  and  of  the  persons 
making  or  authorizing  the  same."  And  as  upon  the  trial  it 
was  proved  that  the  erection  of  the  wall,  which  was  in  this 
case  the  act  or  matter  complained  of,  was  not  submitted  to 
or  acquiesced  in  by  the  plaintiff  below  for  one  year  after 
he  had  notice  of  it,  but  for  a  very  small  portion  of  a  year 
only,  inasmuch  as,  within  a  few  months  from  the  time  of 
erecting  the  wall,  the  plaintiff  below  brought  his  action  j 
we  think  such  erection  of  the  wall  and  continuing  it  so 
erected  cannot,  according  to  the  express  words  of  the  4th 
section,  be  deemed  an  interruption  within  the  meaning  of 
the  act 

This  must  be  the  unavoidable  conclusion  from  the  pre- 
mises, unless  it  is  to  be  held  that  the  word  "  interruption" 
is  to  be  confined  to  the  case  of  intermediate  obstructions  or 
hindrances  in  the  course  of  the  period  of  enjoyment  of  twenty 
years,  mentioned  in  the  statute,  and  that  it  is  incapable  of 
comprehending  or  being  applied  to  the  case  of  an  obstruc- 
tion or  hindrance  at  the  latter  part  of  the  period  of  twenty 
years,  so  as  to  prevent  the  actual  enjoyment  "  for  the  full 
period  of  twenty  years  without  interruption,"  from  taking 
place*  But  there  is  nothing  in  the  word  itself  which  neces- 
sarily confines  its  meaning  to  an  obstruction  in  the  middle 
or  course  of  the  enjoyment,  and  no  authority  has  been  cited 
to  shew  that  an  interruption  for  the  last  three  months  of  the 
period  of  twenty  years  is  to  be  considered  as  different  in  itself, 
or  in  its  legal  consequences  from  an  interruption  of  the 
same  duration  in  the  middle  of  the  twenty  years.  Indeed  the 
4th  section  uses  the  expression  of  the  "  party  interrupted/' 
which  may  well  denote  that  the  interruption  is  an  obstruction 
to  the  exercise  of  the  right,  and  not  necessarily  to  the  com- 
pletion of  the  peiiod.  It  must  undoubtedly  be  admitted 
that  there  are  difficulties  attending  the  act  •  whicheter  way 
it  be  construed.     If  construed  in  favour  of  the  plaintiff  be- 
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low,  it  follows  that  an  enjoyment  for  nineteen  years  and  a        1840. 
fraction  will  establish  the  right,   provided  the  action  be 
brought  before  the  interruption  has  continued  for  the  full  v. 

period  of  a  year.  If  decided  in  favour  of  the  defendants  Thomas. 
below,  then  we  must  hold  ah  obstruction  for  less  than  d  year 
to  be  an  interruption.  On  the  whole  we  adhere  best  to  the 
established  rule,  for  the  interpretation  of  acts  of  the  legisla- 
ture, that  where  it  Is  possible,  full  sense  arid  meaning  must 
be  given  to  every  clause  of  the  act,  when  we  hold  the  ob- 
struction in  this  case  was  no  interruption  within  the  meaning 
of  the  act,  and  consequently  that  the  actual  enjoyment  of 
the  use  of  the  light  continued  for  the  full  period  of  twenty 
years  without  interruption,  and  that  the  direction  of  the 
learned  baron  was  right. 

We  therefore  think  the  judgment  of  the  Court  below 

must  be  affirmed. 

Judgment  affirmed* 


MEMORANDA. 

Id  this  vacation#  George  James  Turner,  Esq.,  of  Lincoln's 
Iftn;  Robert  Baynes  Armstrong,  Esq.,  David  Dundas, 
Esq.  of  the  Inner  Temple,  and  Richard  Bethell,  Esq., 
of  the  Middle  Temple,  were  appointed  Her  Majesty's 
conrisfel. 

James  Manning,  Esq.,  of  Lincoln's  Inn;  John  Halcomb, 
Esq.,  and  William  Fry  Channel  I,  Esq.,  of  the  Inner  Temple; 
William  Shee,  Esq.,  of  Lincoln's  Inn  and  of  the  Inner 
Temple,  and  Digby  Cayley  Wrangham,  Esq.,  of  Gray's 
Inn,  were  called  to  the  degree  of  the  coif,  and  gave  rings 
with  the  motto  "  Honos  nomenque  manebunt." 

Serjeants  Adams,  Andrews,  Storks,  Ludlow,  Bompas 
Goulburn,  and  Tal/ourd,  received  patents  of  precedency, 
conferring  upon  them  the  same  rank  which  they  held  under 
the  warrant  of  his  late  Majesty  William  the  Fourth,  which 
the  Court  of  Common  Pleas  had  held  to  be  void  (a), 
(a)  See  6  Bing.  N,  C.  832. 
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EASTER  TERM, 

IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  VICTORIA,  1840. 


The  Judges  in  Banc  this  Term  were. 
Lord  Denman  C.J.  Patteson  J. 

LlTTLEDALE  J.  COLERIDGE  J. 

In  the  Bail  Court, 
Williams  J. 


1840. 


Amilmk  Haigh  and  another  v.  Brooks. 

The  declare-     ASSUMPSIT.     The  declaration  stated  that  heretofore, 
tion  stated,  as  .  ...  .     .«. 

the  considera-    to  wit,  on  &c,  in  consideration  that  the  plaintiffs,  at  the 

smnpsit^luT    re<lue8t  °f  tne  defendant,  would  give  up  to  him  a  certain 

giving  up  of  a    guarantee  of  10,000/.,  on  behalf  of  Messrs.  Lees  &  Sons, 

rantee"  8plea,    lnen  held  by  the  plaintiffs,  he  the  defendant  promised  the 

t?1** 'he  plain-  plaintiffs  to  see  certain  bills  accepted  by  the  said  Lees  & 
tiffdidnotgive  £  .,  4  ..-•**     .-.     • 

up  the  guaran-  Sons  paid  at  maturity.     Averment:  that  plaintiffs  did  give 

that"the  ua-  UP  t'ie  guaranlee»  an('  tnat  Messrs.  Lees  did  not  pay  the 
rantee  might  said  bills  at  maturity,  and  notice  to  the  plaintiffs  (a).  Pleas: 
denceThough"  *"**>  DOI>  a88umP8>1;  second,  that  plaintiffs  did  not  give  up 
unstamped.       to  defendant  the  said  guarantee. 

At  the  first  trial,  before  Alder  son  B.  at  the  Liverpool 
spring  assizes,  1839,  the  plaintiffs  called  upon  the  defendant 
to  produce  the  guarantee,  but  he  objected  to  its  being 
received  in  evidence  for  want  of  a  stamp :  the  learned  baron 
however  allowed  it  to  be  put  in,  and  the  verdict  passed  for 
the  plaintiffs.  In  the  ensuing  Easter  term,  Cresstoell  had 
obtained  a  rule  nisi  for  a  new  trial,  for  the  improper  admis- 
sion of  evidence,  and  this  rule  was  made  absolute  by  the 

(«)  See  S.  C.  on  demurrer,  2  P.  &  D.  477,  and  in  error,  post,  4  P.  & 
D.  (after  T.  T.  1840). 
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consent  of  the  plaintiffs!  in  order  to  prevent  delay.  At  the  1840. 
second  trial,  at  the  last  Liverpool  assizes,  before  Erskine  J., 
the  plaintiffs  again  called  for  the  guarantee,  but,  on  its  ap- 
pearing to  have  been  destroyed  by  accident,  the  plaintiffs 
put  in  a  stamped  copy;  the  defendant  objected  to  its  ad- 
missibility, on  the  ground  that  the  original  was  not  stamped; 
the  learned  judge  overruled  the  objection,  and  the  verdict 
again  passed  for  the  plaintiffs. 

CressweU,  on  a  former  day  in  this  term  (a),  moved  for  a 
new  trial,  and  cited  Jar  dine  v.  Payne  (6),  to  shew  that  as 
the  guarantee  was  required  to  be  produced  iu  order  to  prove 
the  contract,  it  ought  to  have  been  stamped.  He  also  cited 
Gilleit  v.  Abbott  (c). 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — On  a  former  trial,  before  Alderson  B.,  the  paper 
in  question  was  produced  without  a  stamp.  The  learned 
judge  received  the  evidence,  and  we  thought  the  case  suffi- 
ciently doubtful  to  grant  a  rule  for  a  new  trial;  the  plaintiff 
submitted  to  its  being  made  absolute,  and  a  second  trial 
took  place  before  my  brother  Erskine  at  the  last  assizes.  In 
deference  to  the  former  decision,  which  had  not  been  over- 
ruled, but  was  only  in  a  course  of  investigation,  and,  as  we 
understand,  with  some  intimation  that  he  thought  the  evi- 
dence admissible,  he  received  evidence  that  the  paper  (at  the 
time  of  the  trial  destroyed)  had  been  given  up  in  an  un- 
stamped state,  which  raised  precisely  the  same  point.  A 
motion  for  a  new  trial  on  this  ground  has  now  been  made, 
but  upon  more  consideration  we  agree  in  opinion  with  the 
two  learned  judges,  and  think  that  the  paper,  for  the  pur- 
pose for  which  it  was  proposed,  required  no  stamp.  The 
authority  mainly  relied  on  for  the  opposite  doctrine  is  Jar- 
dine  v.  Payne(b),  but  the  unstamped  paper  there  was  the  very 

(a)  April    16th,    before    Lord  (6)  1  B.  &  Ad.  663. 

Denman  C.  J.,  IMtUdaU,  Patteson         (c)  7  A.  &  £.  783;  &  C.  3  N. 
and  William  Js.  &  P.  24. 
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bill  of  exchange,  in  respect  of  which  the  action  was  brought, 
and  through  which  plaintiff  must  have  made  out  his  title  to 
recover.  There  was  an  attempt  to  resort  to  the  unstamped 
paper  to  shew  the  amount  due,  which  would  have  been  suc- 
cessful if  the  acknowledgment  referring  to  it  had  been  made 
to  plaintiff,  but  it  was  made  to  the  holder  of  the  bill,  and 
direct  proof  of  the  bill  was  therefore  necessary.  The  prin- 
ciple of  that  decision  may  be  taken  from  Lord  Tenterderi* 
words  in  giving  judgment, — It  cannot  be  proved  unstamped 
as  a  security.  Now  the  paper  here  called  a  guarantee  was 
not  wanted  as  a  security,  but  as  a  description  of  the  consi- 
deration for  the  defendant's  promise.  Ah  inadequate  secu- 
rity might  from  various  motives  be  a  very  good  cotisidera^ 
tion.  If  defendant  had  simply  pleaded  that  the  guarantee 
was  without  &  stamp,  such  plea  would  have  been  held  bad 
on  demurrer. 

Rule  refused. 


Friday, 
April  24M. 


Sharpe  Vi  Lamb  and  Grceme. 


Although  a       ASSUMPSIT.    The  defendant  Lamb  allowed  judgment 

tteenmlde  to  &°  b*  defau,t-  °n  the  trial  at  the  8i"ings  in  Middlesex, 
on  the  plaintiff  after  last  Hilary  term,  before  Lord  Den  man  C.  J.,  the  de- 
copy  of  a  letter  fendant  Grceme  called  for  the  production  of  a  letter  from 

from  himself  the  plaintiff  to  the  defendant  Lamb,  under  a  notice  to  pro- 

to  the  defend-  . 

ant,  and  the  duce;  the  letter  was  not  produced,  and  it  was  not  proved 

plaintiff  has  t^t  sucl,  a  jetter  ^j  eyer  been  sent       Tfae  jefencjant  t(,en 

also  had  notice 

to  produce  the  proposed  to  read  a  copy  of  the  letter  which  the  plaintiff  had 

copync1nnot  adraitted>  "****  the  following  notice  to  admit:—"  Take 
be  read  unless  notice  that  W.  G.  Grceme,  one  of  the  defendants  in  this 

evidence  is 

given  of  the      cause,  proposes  to  adduce  in  evidence  the  several  docu- 

e*istence  of  merits  hereunder  specified,  and  that  the  same  may  be 
the  original.       .  r  .  * 

Whether  the  inspected   &c,  and  that  the  plaintiff  will  be  required  to 
notice  to  ad- 
mit contains  a  saving  of  all  just  exceptions  or  not,  the  opposite  part?  is  entitled  to  rely 
on  any  valid  objection  to  the  documents  mentioned  in  the  notice. 


Shirpe 
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admit  that  the  said  documents  are  respectively  such  copies        1640. 
of  or  extracts  (torn  original  documents  as  they  respectively 
purport  to  be.  v. 

Description  of  the  Documents.  Lamb. 

Copies  of  or  extracts  from  letter  from  plaintiff  to  defendant 

Lamb.    3d  February,  1830." 
The  chief  justice  held,  that  under  this  admission  the  copy 
could  not  be  read,  unless  the  usual  foundation  were  laid  for 
secondary  evidence,  and  the  verdict  passed  for  the  plaintiff. 

Crowder  now  moved  for  a  new  trial,  for  non  reception  of 
evidence*  The  copy  of  this  letter,  which  the  plaintiff  has 
admitted,  is  evidence  against  him  of  something  which  he 
haft  said  he  had  written.  It  is  primary  evidence  in  the 
same  way  that  any  other  admission  of  a  party  to  the  suit  is 
evidence  against  him.  Suppose  a  witness  had  met  the 
plaintiff  anywhere,  and  had  asked  him  whethel  he  had  writ- 
ten this  or  that  particular  sentence,  mentioning  it,  and  theu 
plaintiff  had  said  it  is  quite  true  that  I  did  write  that  sen- 
tence, surely  the  witness  might  have  been  called  to  prove 
such  admission  in  the  first  instance.  Suppose,  again,  that 
a  Witness  had  called  upon  the  plaintiff  with  a  copy  of  a 
letter  in  his  hand,  and  had  shewn  it  to  him,  and  asked  him 
whether  he  had  not  written  those  precise  words  in  some 
letter,  and  the  plaintiff  bad  acknowledged  that  he  had,  could 
not  the  witness  be  called  to  put  in  evidence  that  same  copy, 
with  plaintiff's  admission  that  he  had  so  written  f  And 
does  not  the  admission  in  question,  under  the  judge's  order, 
amount  to  the  same  thing?  It  is  offered  in  evidence  as 
a  verbal  admission  that  such  language  had  been  written 
by  the  plaintiff.  But,  secondly,  it  ought  to  have  been  re- 
ceived as  secondary  evidence,  because  the  notice  refers  to 
a  letter  from  plaintiff  to  defendant  Lamb,  2d  February,  1830, 
not  saying  that  the  letter  had  been  sent  or  delivered  to 
Lamb,  and  therefore  it  might  well  have  been  that  the  letter, 
after  having  been  written  by  plaintiff,  remained  with  him, 
and,  if  so,  the  notice  to  him  to  produce  will  fairly  let  in  the 
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1840.  secondary  evidence.  The  notice  to  admit  does  not  contain 
the  usual  saving  of  all  just  exceptions  to  the  admissibility 
of  the  documents  mentioned.  [LittledaleJ.  Then  it  ought 
to  have  done  so,  for  that  clause  is  given  in  the  form  pre- 
scribed by  the  rule  of  Court  (a).  A  party  cannot,  by  omit- 
ting that  clause,  take  away  from  the  other  side  the  right  he 
has  to  object  to  the  admission  of  improper  evidence.] 
The  plaintiff  having  admitted  the  copy  in  question  to  be  a 
copy  of  a  letter  from  himself  to  Lamb,  is  estopped  from 
taking  any  objection  to  it. 

Littlkdale  J. — I  think  there  is  no  ground  for  the  ap- 
plication. All  that  is  admitted  is,  that  that  which  purports 
to  be  a  copy  is  a  true  copy;  if  it  had  been  proved  that  the 
original  letter  had  been  sent,  then  the  admission  would  have 
been  sufficient  to  dispense  with  proof  of  the  correctness  of 
the  copy ;  but  the  original  was  not  accounted  for. 

Patteson  J. — It  has  been  often  objected  before  me  at 
chambers  that  an  admission  could  not  safely  be  made  that 
such  a  paper  is  a  copy,  because  it  would  admit  that  there 
was  an  original.  I  always  have  said  that  there  is  no  danger 
in  that,  because  the  copy  cannot  be  read  unless  the  party 
were  entitled  to  read  the  original.  Perhaps  in  the  present 
case  the  reading  this  copy  would  have  caused  no  harm,  but 
I  am  afraid  of  the  precedent  we  should  establish,  as  it  would 
apply  to  all  documentary  evidence.  If  the  copy  were  to  be 
given  in  evidence  without  any  proof  made  of  the  original, 
no  admission  would  ever  again  be  made,  and  the  rule  of 
Court  would  become  inoperative. 

Coleridge  J.  and  Lord  Denman  C.J.  concurred. 

Rule  refused. 
(a)  Hilary  Term,  4  Will.  4,  No.  20. 
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Carpenter  v.  Wahl.  JWcfay, 

April  94M. 

CaASE  for  the  seduction  of  the  plaintiff's  daughter.  In  an  action 

At  the  trial  before  Lord  DenmanC.J.,  at  the  sittings  Q0nofthe 

after  last  term  in  Middlesex,  the  daughter  was  called  as  a  plaintiff's 

daughter)  tho 
witness*  and  after  proving  that  she  had  a  child  by  the  de-  daughter  was 

fendant,  was  asked  on  cross-examination  whether  she  knew  c  ^  ef  * 

asked  on  cross- 

a  man  named  C  halt  on  (a),  living  in  the  Isle  of  Wight.    She  examination  if 

said  she  did  not.     In  defence  witnesses  were  called  to  im-  "j^^ich* 

peach  the  young  woman's  character,  and  to  prove  that  she  she  denied.  In 

bad  stated  to  them  that  Chalion  was  the  father  of  the  child,  S0Ught  to  con- 

and  that  she  had  complained  of  his  deserting  her.     The  tn^  ber,  by 

.  .  r  °   .  proving  that 

Lord  Chief  J  ustice  would  not  allow  these  questions  to  be  she  had  stated 

put,  on  the  ground  that  she  had  not  been  asked  whether  Jj'fjjj,^  *?* 

she  bad  ever  made  these  statements.     The  verdict  passed  her  illegitimate 

for  the  plaintiff,  damages  200/.  he  na'd  de_ 

serted  her  :— 
„      .  .  .  .  .    m       .         .  -  Held,  that  the 

tiumfrty  now  moved  for  a  new  trial,  for  the  rejection  of  evidence  was 

evidence.     In  actions  for  criminal  conversation  or  seduc-  inadmissible  as 

a  contradic- 
tion, any  evidence  may  be  given  to  shew  that  the  character  tion,  the  wit- 

of  the  woman  is  disreputable,  as  that  in  fact  forms  the  gist  {^"c^!1015 

of  the  action.    The  evidence  in  question  was  tendered  for  examined  as 

that  purpose,  not  to  prove  a  contradiction.     Whether  the  ments.  DUt 

facts  were  true  or  not,  is  immaterial ;  but  the  character  of  *emW*»  that 

the  woman  is  tested  by  proof  that  she  had  made  such  a  might  have 

statement,  and  any  proof  of  her  loose  character  was  admis-  Deen  Pren  l0 
...  m       prove  her  loose 

sible  in  mitigation  of  damages :  Dodd  v.  Norris  (6).    The  character. 

reason  why  a  witness  in  general  must  be  previously  asked 

as  to  the  statement  which  it  is  intended  to  contradict,  is,  to 

give  him  an  opportunity  of  explaining  the  circumstances ; 

but  it  is  clear  that  no  explanation  on  the  part  of  the  woman 

in  this  case  could  alter  the  effect  which  would  be  pro* 

(a)  It  did  not  distinctly  appear  under  the   circumstances  it  was 

on  moving  for  the  role  whether  immaterial, 

the  man  was  mentioned  by  name  (6)  3  Campb.  519. 
or  not.    Hwnfrey  contended  that 
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duced  by  the  proof  that  she  had  once  admitted  her  want 
of  chastity. 

Lord  Denman  C.  J.— If  this  evidence  had  been  ten* 
dered  to  prove  the  general  immoral  conduct  of  the  witness, 
I  should  not  have  refused  to  receive  it ;  but  it  was  put  in 
pointedly  to  contradict  her.  That  being  so,  I  think  there 
is  no  ground  for  a  rule. 


Littledale  J. — I  have  no  doubt  that  this  evidence  was 
not  receivable  in  the  way  it  was  tendered.  General  evi- 
dence as  to  the  witness's  misconduct  was,  no  doubt,  re- 
ceivable. 

Patteson  J. — I  like  the  broad  rule  that,  wherever  a 
witness  is  asked  a  particular  question  with  a  view  to  a  sab- 
sequent  contradiction,  the  question  must  be  asked  dis- 
tinctly, and  fully  embrace  the  actual  statement  supposed 
to  have  been  made.  I  am  far  from  saying  that  this  evidence 
might  not  be  given  to  shew  the  bad  character  of  the  wit- 
ness, but  it  was  not  put  on  that  ground  at  the  trial,  but 
entirely  to  contradict  her. 


Coleridge  J.  concurred. 


Rule  refused. 


Saturday,  CoLE  V.  HADLEY. 

April  25th. 

Where  the  TRESPASS  quare  clausum  fregit.  Plea,  not  possessed. 
SaitodGdini"  At  lbe  trial  at  tbe  lMt  Gloucester  assizes,  before  Patte- 
Jand  under  A.  wn  J.,  it  appeared  that  the  question  was  whether  the  plain- 
previous  tiff  or  defendant  was  the  tenant  of  a  part  of  the  glebe 

charge  of  ma-  belonging  to  a  Mr.  D urns ford.  Previous  disputes  had 
hcious  trespass  °    °  ^     .  ... 

on  the  land,     taken  place  between  the  parties  respecting  the  possession 
before  the  pet- 
ty sessions,  had  called  A.  B.  as  a  witness,  who  however  disproved  the  tenure : — Held, 
that  the  deposition  of  X  B.  was  admissible  in  evidence  against  the  plaintiff,  although  Am 
B.  was  alive. 
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of  the  land ;  and  on  one  occasion  the  plaintiff  had  charged  1840. 
the  defendant  with  a  malicious  trespass  to  the  land,  before 
the  petty  sessions,  when  Mr.  Durnsford  was  sitting  as  a 
magistrate.  The  plaintiff  on  that  occasion  stated  that  he 
should  prove  the  tenancy  by  calling  Mr.  Durnsford  as  a 
witness,  who  observed  that  he  could  not  confirm  the  plain- 
tiff's statement.  The  latter  however  called  Mr .  Durnsford, 
who  proved  that  the  plaintiff  was  not  his  tenant.  At  the 
present  trial  it  appeared  that  Mr.  Durnsford  was  absent  in 
America,  and  the  defendant  put  in  his  deposition  made  at 
those  petty  sessions,  which,  on  objection  made,  the  learned 
judge  admitted.    The  verdict  passed  for  the  defendant. 

Godson  now  moved  for  a  new  trial,  for  the  improper  ad* 
mission  of  evidence.  There  is  no  authority  to  warrant  the 
admissibility  of  this  deposition,  [Patteson  J.  I  admitted 
the  evidence  on  the  authority  of  Gardner  v.  Moult  (a),  as  I 
considered  that  Mr.  Durnsford  was  the  plaintiff's  witness.] 
The  question  is  whether,  if  an  adverse  witness  is  called, 
the  plaintiff  is  to  be  bound,  by  all  he  then  says,  on  a  future 
occasion ;  and  that  is  a  point  worthy  of  consideration. 

Per  Curiam —  Rule  refused. 

(a)  2  P.  &  D.  403. 


2pU*i 


The  Queen  v.  The  Justices  of  Middlesex. 


April  27th. 


SlRF.  POLLOCK,  in  Michaelmas  term,  1839,  had  ob-  After  an  ap- 
.       ,  ,  lt.  .        ,   ,      ,  /  peal  has  been 

tallied  a  rule,  calling  upon  the  defendants  to  shew  cause  entered  against 

why  a  writ  of  mandamus  should  not  issue,  commanding  J^m°r^jr  d 
them  to  cause  continuances  to  be  entered  upon  an  appeal  notice  of  trial 
of  the  parish  of  St.  Pancras  against  an  order  for  the  removal  ^ces" Cho  JUS" 

made  the  or- 
der have  no  power  to  supersede  the  order  on  the  application  of  the  respondents ;  and 
where  the  Quarter  Sessions  refused  to  hear  an  appeal,  on  the'ground  that  such  order  has 
been  superseded,  this  Court  issued  a  mandamus  to  bear  the  appeal  on  the  merits. 
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of  Jane  Foyster,  from  the  parish  of  Tottenham  to  the 
T^X^'       parish  of  St.  Pancras,  and  to  hear  aud  determine  the  merits 

v.  of  the  said  appeal. 

MiDDtMM.  **  aPPeared  by  the  affidavits  that  the  order  of  removal 
was  made  on  the  2d  January,  1839,  upon  the  examination 
of  the  pauper,  wherein  she  described  herself  as  Jane  Foyster, 
single  woman,  and  stated  that  she  had  gained  a  settlement 
by  hiring  and  service  in  St.  Pancras  parish.  She  was  re- 
moved to  that  parish  on  the  25 tb  January  following,  and  at 
the  ensuing  sessions,  holden  on  the  9th  April,  St.  Pancras 
entered  an  appeal  against  the  order,  and  on  the  11th  April 
gave  the  respondent  parish  notice  for  the  trial  of  the  appeal 
on  the  24th  April,  pursuant  to  an  order  of  the  Court  of 
•Quarter  Sessions.  On  the  14th  April,  the  appellants  re- 
ceived from  the  attorney  of  the  respondents  a  notice  that, 
on  examination  of  the  pauper  it  was  discovered  that  she  was 
a  married  woman  at  the  time  of  the  settlement  mentioned 
in  her  examination,  and  that  he  therefore  should  not  defend 
the  appeal  at  the  ensuing  sessions,  and  that  he  should  either 
move  to  quash  the  order  or  abandon  it.  He  also  stated 
that  the  husband  had  been  settled  in  the  appellant  parish, 
and  intimated  that  he  should  remove  the  pauper  to  the  ap- 
pellant parish  on  such  settlement.  On  the  23d  April,  the 
appellants  received  from  the  respondents  the  copy  of  an 
order  of  supersedeas,  dated  22d  April,  by  the  justices  who 
had  made  the  order  of  removal,  reciting  that  the  examination 
and  declaration  of  the  pauper  were  founded  on  mistake, 
which  had  since  been  discovered,  as  the  pauper  was  not  a 
single  woman,  but  that  the  pauper  was  nevertheless  settled 
in  the  appellant  parish,  by  reason  of  her  husband's  being 
settled  there,  and  rescinding  their  order.  On  the  appeal 
being  called  on  at  the  sessions,  held  on  the  24th  April  fol- 
lowing, the  respondents  put  in  the  order  of  supersedeas, 
and  the  sessions  refused  to  entertain  the  appeal  as  the  order 
was  cancelled. 

Erie  and  Lucas  now  shewed  cause.    It  was  competent 
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to  the  respondents  to  abandon  the  order  made  in  their  own         1840. 
favour;  Rex  v.  Llanrhydd{a)i  Rex  v.  Diddleburry(b).    Un-    y^C*^ 
less  they  had  obtained  a  supersedeas,  there  might  have  been  v. 

difficulties  in  sustaining  a  fresh  order  of  removal,  the  origi-  Middlmw 
nal  order  having  been  quashed  upon  appeal.  Rex  v.  The 
Justices  of  Norfolk  (c)  shews  that  it  is  a  matter  of  discretion 
for  the  justices  at  quarter  sessions  to  allow  an  appeal  against 
an  order  to  be  entered  or  not,  after  the  party  in  whose  favour 
it  was  made  has  got  it  quashed  by  supersedeas. 

Sir  F.  Pollock  (with  whom  was  Prendergast)  contrA,  was 
stopped  by  the  Court. 

Lord  Denman  C.  J. — We  think  the  supersedeas  was 
obtained  too  late  in  this  case.  After  the  appeal  has  been 
entered,  and  notice  given  of  trial,  the  power  of  the  justices 
who  made  the  original  order  is  at  an  end,  and  the  proceed- 
ings are  lodged  before  another  tribunal.  This  distinguishes 
the  case  from  Rex  v.  The  Justices  of  Norfolk  (c),  where  the 
appeal  had  not  been  entered. 

Littledale  and  Patteson  Js.  concurred, 

Coleridge  J. — The  supersedeas  appears  to  have  been 
made  simply  on  the  ground  that  the  respondents  bad  dis- 
covered a  better  case  than  that  on  which  they  had  originally 
removed  the  pauper,  and  which  formed  the  subject  of  an 
appeal.  I  cannot  see  that  the  justices  had  any  power  to 
make  the  order  of  superedeas. 

Rule  absolute* 

(a)  Burr.  S.  C.  658.  (c)  5  B.  &  Aid.  484. 

(b)  19  East,  359. 


VOL.  J II*  H  H 
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1840. 

The  Queen  v.  The  Justices  of  the  West  Riding  of 
Yorkshire  (a). 

SdiscS'  C&ESSWELL,  in  Michaehnai  term  last,  had  obtained 
for  the  quarter  a  rule  nisi  calling  upon  the  defendants  to  shew  cause  why 
theraTariaiKe  a  wr'*  °^  mandamus  should  not  issue,  commanding  them  to 
between  the  cause  continuances  to  be  entered  upon  the  appeal  of  the 
nt  the  trial  of    churchwardens,  &c.  of  the  township  of  Clint,  against  an 

an  appeal,  and  orc|er  for  the  removal  of  John  Lax,  and  to  hear  and  deter- 

the  grounds  of 

removal  stated  mine  the  merits  of  the  said  appeal. 

theexamfna-  In  the  examination  of  the  pauper  before  the  removing 
tion  sent  to      justices,  a  copy  of  which  was  duly  served  under  4  &  5 

bfautf  dol  WilL  4»  c-  76s  he  stated  that  iu  the  ?ear  18*7  he  (the  pau- 
per) took  a  farm  at  Clint,  of  about  twelve  acres,  and  en- 
tered upon  it  in  the  beginning  of  Juue;  that  he  was  to  pny 
'  40/.  rent;  and  that  be  was  not  enabled  to  p^y  the  whole  of 
the  first  year's  rent,  and  law  proceedings  were  commenced 
against  him  in  the  latter  end  of  June,  1828,  upon  which  be 
gave  up  possession  to  Wm.  Faucett,  of  whom  he  took  it. 
The  grounds  of  appeal  stated  (inter  alia)  that  the  said  John 
Lax  did  not  bon&  fide  rent  or  occupy  for  the  term  of  one 
whole  year  a  farm  in  the  township  of  Clint  from  the  begin- 
ning of  June,  1827,  until  the  latter  end  of  June,  1898,  as 
a  tenant  to  Wm.  Fawcett  under  the  yearly  hiring  at  the  rent 
of  40/.  At  the  hearing  of  the  appeal  at  the  last  Michael- 
mas quarter  sessions  for  the  West  Riding  of  Yorkshire,  the 
pauper  stated  in  cross-examination  that  the  taking  of  the 
farm  was  not  from  June,  1827,  to  June,  1828,  but  from 
June,  1828,  to  August,  1829.  The  appellants  objected 
that  this  was  a  material  variance  from  the  examination ;  and 
the  sessions,  on  the  authority  or  Ex  parte  Broseley  (a), 
quashed  the  order  of  removal. 

E.  Perry  (with  whom  was  Barnes)  now  shewed  cause, 

(a)  Decided  in  Trinity  term,  1840,  (May  28.) 
(b)J  A.  fc  E.  423;  &  C.  2  N.  &  P.  355. 


i 
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and  relied  on  the  above  case  (a).     He  was  stopped  by  the        1840. 

Court.  ,J^f^/ 

The  Queen 

v, 
Mcrwale,  contrA.  Ex  parte  Bro$eley(a)  requires  con-  ^ItRidi^ 
sideration.  The  examination  of  the  pauper,  seut  under  of  Yorkshire. 
sect.  81  of  4  &  5  Will.  4,  c.  76,  requires  a  different  con- 
struction from  the  grounds  of  appeal.  The  former  is  con- 
ducted by  the  justices,  and  the  statements  of  the  pauper 
must  be  taken  down  in  terms ;  whereas  the  grounds  of  ap- 
peal are  drawn  up  carefully  by  the  appellant  parish.  It 
would  be  hard  therefore  on  the  removing  parish  to  tie 
them  up  to  the  strict  terms  of  the  examination,  independ- 
ently of  the  merits.  A  variance  may  be  material,  either 
as  setting  up  an  entirely  different  settlement,  or  as  being 
calculated  to  mislead  the  opposite  party.  In  Ex  parte 
Bro&cky  (a)  it  is  clear  that  the  variance  between  the  years 
:  1810  and  1813  did  not  affect  the  nature  of  the  settlement; 
but  it  may  have  materially  misled  the  appellants :  the  pre- 
sumption  therefore  is,  that  the  sessions  held  the  variance 
fatal  on  that  ground.  But  in  the  present  case  the  variance 
could  not  have  misled  the  appellants ;  for  it  appears  that 
thelandlord's  name  of  whom  the  farm  was  taken  was  men- 
tioned, and  as  one  month,  that  of  June,  1828,  was  the 
same  in  both  statements,  sufficient  clue  was  given  to  enable 
the  appellants  to  ascertain  the  truth.  But  the  sessions 
seem  to  have  decided,  on  the  authority  of  Ex  parte 
Broseley  (a),  that  the  fact  of  there  being  a  variance  required 
them  to  decide  against  the  respondents.  That  clearly  is 
not  so :  it  cannot  be  held  that  any  trifling  variance,  such  as 
the  day  of  the  week  or  month,  would  be  fatal. 

The  question  therefore  is,  whether  the  sessions  have  not 
decided  against  entering  into  the  merits  of  appeal  on  a  pre- 
liminary objection,  which  cannot  be  sustained :  if  so,  it  is 
clear  that  the  Court  will  issue  the  writ;  Rex  v.  Frieston (b). 

(a)  J  A.  &  E.  423 ;  S.  C.  2  N.  (6)  5  B.  &  Ad.  597. 

&  P.  Zb5. 

H  H  2 
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184°-        But,  as  the  bearing  of  the  appeal  is  made  contingent  on  a 
The  Queen     coP?  °^  ^e  exam>nat»on  and  of  the  grounds  of  appeal 
v.  having  been  sent,  any  decision  on   their  insufficiency  is 

Wesi  Riding    dearly  preliminary  against  the  hearing  of  the  appeal ;  and, 
of  Yorkshire,  if  jurisdiction  is  repudiated,  it  makes  no  difference  at  what 
period  of  the  trial  of  an  appeal  this  occurs :  Rex  v.  Inha- 
bitants of  Cumberland  (a). 

Lord  Den  man  C.  J. — Where  the  sessions  had  decided 
wrong  on  some  preliminary  point  of  practice,  we  should, 
no  doubt,  interfere  with  their  decision,  and  issue  the  writ. 
This  case  certainly  shews  that  very  often  it  may  be  a  matter 
of  great  difficulty  to  say  whether  a  variance  is  material  or 
not,  A  variance  may  occur  which  is  so  trifling  as  to 
amount  to  a  mere  clerical  error,  or  it  may  be  such  a  vari- 
ant *ah~Iq  set  up  an  entirely  different  questioq,  and,  though 
apparently  trifling,  such,  for  instance,  as  the  mistake  of  a 
year  or  even  of  a  name,  yet,  where  the  parish  is  very  popu- 
lous, in  effect  be  quite  sufficient  to  mislead  the  opposite 
party.  This  being  so,  it  must  be  a  matter  of  discretion 
in  all  cases  for  the  sessions  to  say  whether  the  variance 
is  material  or  not ;  and,  as  they  have  done  so  here,  I  do 
not  see  how  this  Court  can  interfere,  and  as  we  have  not 
sufficient  materials  before  us,  it  is  very  undesirable  that  we 
should  interfere.  I  think  therefore  the  rule  must  be  dis- 
charged. 

Li  tt  led  ale,  Patteson,  and  Williams  Js.  concurred. 

Rule  discharged. 
(a)  4  A.  &  £.  695. 


(. 


EASTER  TERM,   III  VICT. 


The  Queen  v.  The  Justices  of  Worcestershire  (a). 

SlR  F.  POLLOCK,  in  Hilary  term  last,  had  obtained  a  The  parish  of 

rule  calling  upon  the  defendants  to  shew  cause  why  a  man-  T-  c°n*a|ned 
°     r  J  one  hamlet  in 

damus  should  not  issue  directed   to  them,  commanding  the  county  of 

them  to  appoint  overseers  of  the  poor  for  the  township  or     \^\ \  \  ai 

liberty  of  Bentley  Pauncefoot.     The  affidavits  upon  which  ways  main- 

the  rule  was  obtained  stated  the  following  facts.  J^*  8epnrate- 

The  parish  of  Tardebigg  contains  four   townships   or  Jy»  with  sePa" 

hamlets,  one  of  which,  called  Tutnall  and  Cobley,  is  in  the  and  surveyors 

county  of  Warwick ;  the  other  three,  viz.  Redditch,  Web-  "J^™*8' 

heath  and  Bentley  Pauncefoot,  are  in  the  county  of  Worces-  hamlets  in  the 

tcr.     There  are  two  churchwardens,  who  act  for  the  whole  Worcester 

parish,  and  the  parish  church  stands  partly  in  Warwick-  which  had 

shire,  partly  in  Worcestershire.  own  overseer, 

Tutnall  and  Cobley  had  from  time  immemorial   been  surveyor  of 
...  .  .  i        i       r  i      highways  and 

always  considered  a  separate  township  or  hamlet  from  the  constable,  but 

other  parts  of  the  parish,  and  had  its  own  overseers  of  the  ^^"oo"" 

poor,  collector  of  taxes,  surveyors  of  highways,  and  consta-  jointly.  There 

bles.     It  also  maintained  its  own  poor,  had  its  own  work-  ch^hwar- 

house,  and  orders  of  removal  have  been  made  from  time  to  dens  for  the 

time  to  the  Worcestershire  part  of  the  parish.  wn(j  lne  parish 

Up  to  1832  the  other  three  hamlets,  viz.  Redditch,  Web-  church  was 
•n  m  t_      common  to 

heath  and  Bentley  Pauncefoot  had  each  an  overseer,  who  and  repaired 

collected   the  rates  in  his  own  district  separately,  but  the  {j^lit^After 

accounts  were  afterwards  entered  in  one  book,  and  passed  the  passing  of 

jointly,  and  the  poor  of  the  three  hamlets  were  maintained  c  *6  tne  hnmJ 

jointly  at  a  workhouse  in  Webheath.     Since  1834,   four  letinWarwick- 

ii.  .        .      .  j-       t»    j  ••    i_        j  shire  and  the 

overseers  had  been  appointed,  viz.  two  for  Redditch  and  tnree  hamlets 

one  for  each  of  the  other  hamlets.     A  constable  has  always  jointly  in  Wor- 
cestershire 

(a)  Decided  in  Trinity  term,  1840,  (May  29.)  were,  with 

other  parishes, 
annexed  to  a  union,  and  a  certain  annual  quota  was  assessed  on  the  three  latter  hamlets 
jointly.  One  of  these  hamlets  applied  to  the  Court  for  a  mandamus  to  appoint  separate 
overseers  under  13  &  14  Car.  2,  c.  12 :— Held,  that  the  Warwickshire  hamlet  could  not 
be  considered  a  reputed  parish  under  43  Etiz.,  and  that  each  of  the  other  hamlets 
was  entitled  to  have  separate  overseers  under  13  &  14  Car.  2,  although  the  policy  of  that 
statute,  as  to  the  relief  of  the  poor  in  small  districts,  was  at  variance  with  the  4  &  5 
Will.  4,  c.  76. 
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been  appointed  for  Bentley  Pauncefoot.     For  all  other 

j^X^       purposes,  except  contributing  jointly  to  the  relief  of  the 

v.  poor  and  the  repairs  of  the  church,  the  hamlet  of  Bentley 

WoacuTiJt-   P«uncefoot  is  perfectly  distinct  from  and  independent  of 

shiee.        the  other  parts  of  the  parish. 

The  affidavits  iu  answer  stated  that  the  hamlet  of  Tut- 
nall  and  Cobley,  in  the  county  of  Warwick,  and  the  parish 
of  Tardebigg,  in  the  county  of  Worcester,  were,  with  other 
parishes,  annexed  to  the  Union  of  Bromsgrove,  on  the  7th 
November,  1830,  and  that  the  said  hamlet  and  said  parish 
were  respectively  assessed  at  a  certain  average  quota,  such 
quota  having  been  ascertained  to  be  the  annual  average  ex- 
pense of  the  poor  in  each  place.  They  also  denied  that 
any  overseer  had  been  appointed  for  Bentley  Pauncefoot 
since  18S0,  and  stated  that  the  overseers  for  Redditch  and 
Webheath  had  done  the  overseers'  duty  in  Bentley  since 
that  year. 

Sir  W.  W.  Folleti  and  R.  V.  Richards  now  shewed  cause. 
The  present  application  is  made  on  the  authority  of  Rex  v. 
Horton(a)  and  Rex  v.  Salop  (b)\  and,  undoubtedly  ac- 
cording to  the  test  there  given,  Bentley  having  a  con- 
stable, and  another  part  of  the  parish  supporting  its  own 
poor  separately,  it  is  entitled  to  the  benefit  of  the  13  &  14 
Car.  2,  c.  12,  and  to  have  its  own  overseers.  But  in  the 
case  last  cited  some  earlier  decisions  were  not  brought  be- 
fore the  notice  of  the  Court,  independently  of  which  the 
object  of  the  13  &  14  Car.  2,  is  entirely  altered  by  the  4 
&  5  Will.  4,  c.76.  1st.  Under  13  &  14  Car.  2,  the  ques- 
tion is,  why  the  Court  should  alter  a  state  of  things  that 
has  existed  since  the  43  Eliz.,  no  suggestion  being  made 
that  the  size  or  population  of  the  parish  is  so  large  as  to 
prevent  it  having  the  benefit  of  that  statute.  It  appears 
that  the  hamlet  of  Tutnall  and  Cobley  has  been  from 
time  immemorial  a  separate  district ;  and  therefore  as  far 
as  regards  the  statute  of  Elizabeth  it  is  a  reputed  parish 

(a)  1  T.  R.  374.  (6)  3  B.  &  Ad.  910. 
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per  se.    But  when  one  portion  of  a  parish  has  always  main-        1840. 

tained  its  own  poor  separately,  and  has  not  had  separate    _^X^ 

.    _  ^  ,  The  Queen 

overseers  appointed  Tor  it  under  13  8c  14  Car.  2,  there  is  v. 

no  grouhd  for  applying  the  statute  of  Charles  to  the  several  ^rcembL 
parts  of  the  other  portion :  Reg,  v.  Justices  of  Worcester-  bhire. 
shire  (a)>  which  is  a  case  quite  in  point.  In  that  case  also 
tWe  decisions  from  Cro,  Cdr.  were  cited,  which  had  been 
overlooked  in  Rex  v.  Horton  (ft)  and  Rex  v.  Salop  (c),  and 
which  were  held  to  afford  a  sufficient  answer  to  them.  In 
onfe  of  them*  Nicholls  V.  Walker  (d),  it  was  held  that  al- 
though a  vill  had  anciently  formed  part  of  a  parish,  and  had 
neter  been  legally  separated  from  it,  yet  that,  if  it  had 
always  maintained  its  own  poor,  it  Was  not  chargeable  to 
the  poor's  rate  of  the  parish  at  large.  Hilton  v.  Pawle  (i), 
in  the  same  book,  is  an  authority  to  the  same  effect.  There 
is  tio  trace  in  the  present  case  of  the  hamlet  of  Tutnall 
having  been  separated  under  13  fc  14  Car.  3:  it  stands 
therefore  as  a  reputed  parish  under  the  43  Eliz.  from  time 
immemorial*  2nd.  But,  even  if  Rex  v.  Horton  (ft)  can  be 
supported,  it  is  a  question  whether  the  Court  will  act  upon 
it,  and  enforce  13  fc  14  Car.  2,  since  the  passing  of  4  8c  5 
Will.  4,  c.  76.  At  the  time  of  passing  the  former  act  the 
object  was  to  provide  for  the  maintenance  of  the  poor  in  as 
small  districts  as  pOBsible,and  for  that  purpose  populous  and 
large  parishes  were  enabled  to  subdivide  themselves :  Reg. 
v.  Poor  Law  Commissioners  (/).  Now  it  has  been  ascer- 
tained that  the  poor  are  best  provided  for  in  large  districts, 
atld  the  hamlets  in  question  have  been  in  fact  annexed  to  a 
Union.  This  being  so,  the  Court  will  act  upon  the  policy 
of  the  later  statute ;  the  granting  of  the  application  being 
entirely  within  the  discretion  of  the  Court:  Rex  v. 
Palmer  (g). 

(a)  3  N.  &  P.  434.  (e)  Cro.  Car.  92. 

(ft)  1  T.  R.  374.  (J)  6  A.  &  E.  49;  5.  C.  2  N. 

(c)  8  B.  &  Ad.  910.  &P.  18. 

\d)  Cro.  Car.  394.  (g)  8  East,  416. 
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Worcester- 
shire. 
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Sir  F.Pollock  and  Whateley, contr*.  The  Court  is  asked 
to  disregard  the  cases  of  Rex  v.  Horton  (a)  and  Rex  v. 
Salop  (A),  because  it  is  now  the  policy  of  the  legislature  to 
provide  for  the  maintenance  of  the  poor  in  large  districts. 
But  what  has  that  to  do  with  the  appointment  of  overseers 
under  13  &  14  Car.  2?  An  overseer  has  several  functions 
to  discharge,  independently  of  the  relief  of  the  poor.  He 
has  to  make  and  collect  the  rates,  and  he  may  have  all  his 
old  duties  thrown  upon  him  again;  for  the  4  &  5  Will.  4, 
c.  76,  is  only  a  temporary  act.  Those  two  cases  are  quite 
in  point,  and  it  is  novel  to  ask  the  Court  to  overrule  them 
because  the  policy  of  the  legislature  is  supposed  to  have 
changed.     [They  were  then  stopped  by  the  Court.] 


Lord  Den  man  C.J. — Those  cases  are  so  expressly  in 
point  with  the  present,  that  we  are  bound  by  their  authority. 
The  only  ground  on  which  we  should  feel  ourselves  at 
liberty  to  disregard  their  authority  is,  that  the  two  decisions 
in  Cro.  Car.,  in  which  a  contrary  conclusion  is  supposed  to 
have  been  arrived  at,  were  not  then  brought  before  the 
Court.  But  these  two  cases  are  not  in  fact  contradictory 
to  the  later  ones,  for  they  turn  upon  the  fact  of  the  jury 
having  found  the  districts  in  question  to  have  been  reputed 
parishes  at  the  time  of  the  passing  the  43  JEliz.  But  here 
it  is  unquestioned  that  Tutnall  is  only  a  township  of  the 
parish  of  Tardebigg.  It  is  then  contended  that  the  policy 
of  the  legislature  has  changed  since  the  13  &  14  Car.% 
and  that  now  it  is  inexpedient  to  establish  small  districts 
for  the  relief  and  maintenance  of  the  poor.  But  the  Court 
has  long  emancipated  itself  from  the  notion  that  it  is  to  be 
guided  in  the  construction  of  a  statute  by  any  view  of 
supposed  policy.  We  are  bound  to  expound  the  law  as 
we  find  it,  and  any  change  to  be  made  in  it  must  proceed 
from  the  legislature.  No  doubt,  under  the  statute  of 
Charles,  it  may  be  sometimes  a  matter  of  discretion  for  the 


(a)  1  T.  R.  874. 


(6)  3  B.  &  Ad.  910. 
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Court  to  enforce  its  provisions  by  mandamus  or  not.     But        1840. 

as  two  cases  have  been  decided  putting  a  clear  construction  ^0~V^*J 
upon  that  statute  under  circumstances  similar  to  the  pre-  v. 

sent,  we  must  act  upon  them.  Justices  of 


SHIRE. 


Littledale  J. — This  case  comes  so  near  Rex  v.  Hor- 
ton{a)  and  Rex  v.  Salop (b),  that  I  am  unable  to  distinguish 
it  It  is  true  that  the  cases  in  Cro.  Car.  establish  that  the 
districts  maintaining  their  own  poor  at  the  time  of  the  43 
Eliz.  were  to  be  considered  as  reputed  parishes ;  but  Rudd 
v.  Morton  (c)  shews  that,  to  be  a  reputed  parish  within  that 
statute,  it  must  have  bad  a  parochial  chapel  at  the  time  that 
act  passed. 

Patteson  J. — I  am  unable  to  distinguish  this  case 
from  Rex  v.  Salop  (6).  With  regard  to  the  New  Poor  Law 
Act9  there  is  no  doubt  that  it  is  utterly  at  variance  with  the 
13  &  14  Car.  2,  as  to  the  relief  of  the  poor  in  small  dis- 
tricts ;  but  it  does  not  in  any  way  alter  the  character  of  an 
overseer  as  to  several  of  the  functions  he  has  to  discharge. 

Williams  J. — No  case  has  been  oftener  cited  and  acted 
upon  in  parish  law  than  Rex  v.  Horton  (a),  and  it  binds  us 
now. 

Rule  absolute. 

(a)  1  T.  R.  374.  (c)  2  Salk.  501. 

(6)  3  B.  &  Ad.  910. 


The  Queen  v.  The  Inhabitants  of  Ravenstonedale  (d). 

ON  an  appeal  against  an  order  for  the  removal  of  John  TJie  n*™nB  for 

.        .  .  a  year  under 

Dimdale,  his  wife  and  children,  from  the  township  of  Gars-  3  &  4  Will.  4, 

c.  11,  to  confer 
(jd)  Decided  in  Trinity  term,  1840,  (June  3.)  a  settlement 

by  service, 
need  not  be  by  one  entire  contract ;  if  by  any  number  of  contracts  the  master  obtains 
dominion  oyer  the  servant  for  a  whole  year  to  come,  it  is  sufficient. 
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1840.        dale  to  the  parish  of  Ravenstonedale,  the  West  Riding 
J^X^/      quarter  sessions  confirmed  the  order,  subject  to  the  opinion 
v.  of  the  Court  on  the  following  case: 

Ratehm'ohe^  John  *)i,l$(laIe>  the  pauper,  was  born  in  the  respondent 
da  lb.  parish  of  Garsdale.  When  about  fifteen  years  old  he  hired 
with  William  Parkin,  a  farmer,  in  the  appellant  parish  of 
Ravenstonedale,  to  serve  for  half  a  year  from  Whitsuntide. 
At  the  Michaelmas  following  he  hired  again  to  serve  another 
half-year,  and  so  for  eight  successive  half-years.  A  month 
or  six  weeks  before  the  Whitsuntide  at  which  the  last  of 
these  eight  hirings  expired,  be  hired  again  for  the  summer 
half-year.  Some  days  after*  he  hired  for  the  next  winter 
half-year.  These  last  two  hirings  did  not  take  place  within 
a  week  of  each  other,  and  it  might  have  been  a  month  be- 
tween them,  but  they  were  both  before  Whitsuntide*  At 
the  expiration  of  the  summer  half-year  the  pauper  and  his 
master  differed  about  the  amount  of  wages  and  agreed  to 
part  The  pauper  then  left,  having  been  in  the  service  four 
years  and  a  half  continuously. 

The  question  for  the  opinion  of  the  Court  is,  whether  in 
this  case  there  was  such  a  "  hiring  for  one  year"  as  to  give 
a  settlement  by  virtue  of  the  8  &  9  Will.  3,  c.  30,  s.  4.  If 
so,  the  order  of  sessions  was  to  be  confirmed ;  if  not,  to  be 
quashed. 

Sir  6.  Ij€win}  in  support  of  the  order  of  sessions.  The 
sessions  have  found  in  fact  that  the  hiring  in  this  case  Was 
for  one  year,  there  is  therefore  no  question  for  the  Court; 
Rex  v.  Tyrley  (a).  But,  if  the  question  is  open,  it  is  sub- 
mitted that  they  have  found  rightly.  Both  the  hirings  were 
before  the  commencement  of  the  service,  and  the  effect  of 
the  second  hiring  was  to  convert  the  first  half-yearly  hiring 
into  a  hiring  for  a  year. 

Dundas  and  Baines,  contrsL  "  There  must  be  one  entire 
contract  foracomplete year's  service;"  1  Nol.356*  Successive 

'a)  4  B,  &  Aid.  624. 
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likings  for  half  jears  have  been  frequently  held  to  be  insuffi-        1840. 
dent,  although  the  service  for  the  year  has  been  complete    xjJ^q^n 
under  them;  Dumfold  v.  Ridgwich(a),  Rex  v.  Lowthtr(b)\  y. 

and  the  present  is  not  an  entire  single  hiring  like  Rex  v.  ravenstone- 
Milwitch(c),  nor  is  it  like  the  case  where  the  hiring,  having  dale. 
been  originally  for  a  less  period  than  a  year,  is  afterwards 
changed  into  a  general  hiring  as  in  Rex  v.  Macclesfield  (d). 
In  Rex  v.  Apethorpe(e),  Holroyd  J.  points  out  that  the  sta- 
tute 3  &  4  Will.  8f  Mary%  c.  11,  s<  7,  if  clearly  required 
that  the  service  should  be  under  a  contract  of  yearly  ser- 
vice." To  gain  a  settlement  by  a  residence  of  forty  days 
under  the  statute,  it  was  required  that  notice  in  writing 
should  be  given  of  the  coming  to  reside  in  the  parish,  but 
an  exception  was  made  as  to  the  necessity  of  giving  such 
notice  in  favour  of  persons  hired  for  one  year.  Now  it  1b 
clear  that  on  the  first  half-yearly  hiring,  notice  would  have 
been  requisite  under  that  statute,  so  also  would  it  have  been 
under  the  second  hiring,  for  that  also  was  not  a  hiring  for  a 
year.  Unless  one  entire  contract  is  required  under  this  act, 
great  difficulty  will  be  caused  by  necessitating  inquiries  as 
to  several  distinct  contracts,  and  there  is  no  case  where  two 
distinct  contracts  have  been  held  to  constitute  a  general 
hiring  for  a  year.  It  is  clear  that  each  hiring  in  this  case 
formed  a  separate  contract.  Roots  v.  Lord  Dormer  (f),  and 
the  second  contract,  not  being  inconsistent  with  the  first, 
did  not  vacate  it;  Rex  v.  Buckingham (g).  Suppose  at  the 
end  of  the  first  half-year  an  action  had  been  commenced  for 
wages,  would  it  have  been  correct  to  aver  that  the  hiring  was 
for  a  year ;  or  would  it  be  necessary  to  wait  till  the  end  of 
the  year  to  commence  the  action? 

Lord  Denman  C.  J. — I  cannot  entertain  the  least  doubt 
that  this  is  a  good  yearly  hiring  under  the  3  &  4  W.  fy  M. 
c.  1 1,  which  I  take  it  requires  merely  an  obligation  on  the 

(a)  2  Salk.  535.  &  R.  487. 

(b)  Burr.  S.  C.  674.  (/)  4  B.  &  Ad.  77;  S.  C.  1  N. 
(e)  Bdrr.  8.  C.  433.                        &M.  667. 

(</)  3  T.  R.  76.  (g)  5  B.  &  Ad.  953 ;  5.  C.  3 

(0  2  B.  &  Q.  892;  S.  C.  4  D.      N.  &  M,  72. 
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1840.        master's  part  to  employ  and  on  the  servant's  to  serve  for  one 
v^^^^       whole  year,  whether  under  one  contract  or  two;  and  the 
Vt  sessions  might  have  satisfied  themselves  with  the  propriety 

Inhabitants  of  0f  tlieir  decision  without  sending  the  case  up. 

DALE. 

Littlbdale  J. — There  is  nothing  in  the  statute  to  make 
it  necessary  to  have  one  contract  of  hiring  only. 

Patteson  J. — The  test  mentioned  as  to  whether  an 
action  would  not  lie  for  wages  before  the  end  of  the  year  is 
not  a  correct  one,  because,  although  the  hiring  might  be  a 
yearly  one,  the  wages  might  be  payable  quarterly  or  weekly, 
and  the  wages  might  be  sued  for  at  the  expiration  of  those 
periods.  The  argument  has  been  founded  entirely  on  the 
expression  "  one  entire  contract/'  which  has  been  sometimes 
made  use  of,  but  which  does  not  seem  to  have  much  sense 
in  it  with  relation  to  this  statute.  The  object  contemplated 
by  that  act  was,  that  the  master  should  have  the  entire 
dominion  over  the  servant  for  one  whole  year,  and  it  will  be 
found  that  in  most  of  the  cases  cited  the  second  contract  for 
half  a  year  was  made  after  the  expiration  of  the  first  half- 
year,  though  even  if  made  before  the  expiration  of  the  first 
half-year,  as  in  Rex  v.  Lowther  (a),  it  is  insufficient,  because 
the  master  never  has  at  one  moment  the  entire  dominion 
over  his  servant  for  a  whole  year.  If  he  has  that,  whether 
it  is  by  one  or  fifty  contracts,  is  immaterial. 

Williams  J. — The  proposition  in  Nolan,  and  other 
Poor  Law  Digests,  as  to  the  necessity  of  one  entire  contract 
for  a  year,  is  rather  too  broadly  laid  down,  for,  in  the  cases 
cited  for  it,  the  service  under  the  first  contract  had  either 
commenced  or  wa9  over  before  the  second  contract  was 
made.  The  present  case  is  one  of  mere  arithmetical  com- 
putation, whether  two  successive  hirings  for  half  years  are 
equal  to  a  hiring  for  a  whole  year. 

Order  of  Sessions  confirmed, 
(a)  Burr.  S.  C.  674. 
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The  Queen  v.  The  Inhabitants  of  Middleton  in 
Teesdale  (a). 


ON  an  appeal  against  an  order  for  the  removal  of  Eliza-  The  examina-  „ ' , 

beth  Collinson  and  her  illegitimate  child  from  the  township  an  orierof  re-       / 

of  Newbiggin  to  the  township  of  Middleton  in  Teesdale,  moval  was 

the  Durham  quarter-sessions  confirmed  the  order,  subject  that  the  pau- 

to  the  following  case : — On  an  appeal  against  an  order  of  P6.1"'8  father 

°  .  .  gamed  a  set- 

two  justices,  whereby  Elizabeth  Collinson,  single  woman,  dement  in  M. 

and  her  illegitimate  child,  were  removed  from  the  township  S^JJj11^ 

of  Newbiggin  in  the  county  of  Durham,  to  the  township  kouscofone 

of  Middleton  in  Teesdale,    in   the  same    county,    it  ap-  the  yearly  rent 

peared  that  the  removal   was  made  upon  the  examination  a/*  10/.;  the 

of  the  pauper  alone,  which  was  as  follows : — "  Durham  (to  peal  stated 

wit).    The  examination  of  Elizabeth  Collinson,  of  the  town-  that  l.he  ?rder» 

/  ...  .  .  examination, 

ship  of  Newbiggin  in  the  said  county,  single  woman,  taken  and  notice  of 

on  oath  this  31st  day  of  October,  1838,  before  us  &c,  who  ^Cd"1^ 

saitb,  that  she  is  nineteen  years  of  age,  and  that  her  father  the  faces 

gained  a  settlement  in  the  township  of  Middleton  in  Tees-  that  the  appei- 

dale  in  the  said  county,  by  renting  and  occupying  a  house  lant9  mi§nt 

and  land  of  one  Jacob  Farn,  in  the  said  township  of  Mid-  their  grounds 

dleton  in  Teesdale,  of  the  yearly  rent  of  10/.,  and  this  |£«PI*«1.** 
*  J        *  the  examina- 

examinant  saith  that  she  has  never,  to  the  best  of  her  know-  tion  was  de- 
ledge  and  belief,  done  any  act  whereby  to  gain  a  settle-  8tatingVor  howi 
ment  in  her  own  right,  and  that  on  the  24th  October,  1837,  loil£  or  when 
this  examinant  was  delivered  of  an  illegitimate  male  child,  was.   a  state- 
now  aged  twelve  months  or  thereabouts,  and  called  James  ment  lnat  a 

°  .  settlement  was 

Collinson.     And   that  she,  this   examinant,  and  her  said  gained  by  rent- 
illegitimate  child,  are  now  actually  chargeable  to  the  said  In^he^respon"1 
township  of  Newbiggin.     And  further  it  appeareth  to  us,  dent  parish  in 
that  this  examinant  hath  done  no  act  whereby  to  gain  a  set-  1817  J818    ' 

tlement  elsewhere,  &c."    A  copy  of  this  examination,  with  1819,  some  or 

one  of  them^ 
a  copy  of  the  order  of  removal  and  notice  of  chargeability,  is  an  insoffici- 

were  duly  served  upon  the  appellant  township.    Notice  of  ellt  ground  of 
appeal  and  the  grounds  of  appeal  were  duly  served  upon 

(a)  Decided  Trinity  term,  1840,  (June  3.) 
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the  respondent  township.     The  grounds  of  appeal  were 
stated  as  follows; — 1st.  That  the  order  and  the  examina- 
tion upon  which  the  same  is  grounded,  as  also  the  notice 
MfoDLETON    °'  c^argeability  accompanying  the  same,  are  bad  upon  the 
in  faces  thereof.     2dly.  That  the  lawful  settlement  of  the  said 

Elizabeth  Collinson  and  her  said  illegitimate  male  child  is 
not  in  our  township  of  Middleton  in'Teesdale,  as  repre- 
sented in  the  said  order,  but,  on  the  contrary,  is  in  your 
township  of  Newbiggin  (she  not  having  gained  a  settle- 
ment in  her  own  right),  her  father  having  gained  a  settle- 
ment there  by  renting  a  tenement  of  the  value  of  10/.  or 
more  in  the  years  1816,  1817,  1818,  and  1819,  or  some  or 
one  of  them,  and  resided  there  during  the  time.  Sdly.  That 
her  said  father  also  gaiued  a  settlement  in  your  said  town- 
ship of  Newbiggin  by  again  renting  a  tenement  therein 
in  the  years  1829, 18S0,  and  1831,  or  some  or  one  of  them, 
and  paying  rent  for  the  same  to  the  amount  of  10/.  for  the 
year.  On  hearing  the  appeal  the  respondents  insisted  that 
the  settlement  of  the  pauper  as  set  out  in  her  examination 
was  admitted  by  the  appellants,  as  their  notice  did  not  in 
the  first  ground  specify  any  defect  in  the  examination,  and 
was  therefore  insufficient,  and  did  not  in  the  second  or 
third  ground  deny  the  settlement  alleged  in  the  examina- 
tion, and  that  the  appellants  ought  not  to  be  allowed  to 
give  evidence  of  the  settlement  alleged  in  either  the  second 
or  the  third  ground  of  their  appeal,  as  the  allegation  was 
defective  in  not  sufficiently  describing  the  tenement,  there 
not  being  any  statement  either  of  the  nature  of  the  tene- 
ment or  of  whom  it  was  held,  and  the  sessions  being  of 
this  opinion  confirmed  the  order  of  removal,  subject  to  the 
opinion  of  this  Court.  If  this  Court  shall  be  of  opinion 
either  that  the  respondents  ought  to  have  proved  their  case 
by  evidence,  or  that  the  appellants  ought  to  have  been 
admitted  to  contest  the  validity  of  the  order,  examination, 
and  notice  of  chargeability,  or  to  give  evidence  of  the  set- 
tlement alleged  in  the  second  or  third  grounds  of  their 
appeal,  the  appeal  is  to  be  reheard ;  if  this  Court  shall  on 
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both  poiuts  be  of  the  contrary  opinion,  the  order  of  the        1840. 


sessions  to  be  confirmed.  _    ^ 

The  Quesv 
v. 

R.  Ingham,  in  support  of  the  order  of  sessions.  It  is  clear  ^^"^ 
that  the  appellants  could  not  go  into  evidence  of  the  settle-  in 

nient  in  the  respondent  parish,  their  grounds  of  appeal  mm>ale. 
being  so  general.  [Wilkinson,  contri,  intimated  that  he 
should  abandon  this  point  after  the  decision  in  Reg.  v. 
Sussex  (a)].  The  only  point  then  is  whether  the  appellants 
have  given  sufficient  notice  of  any  objection  to  the  order  or 
examination.  Rex  v.  Withemwick  (Jb)  shews  that  they  have 
not.  That  case  decided  that  objections  apparent  on 
the  face  of  the  examination  could  not  be  taken,  unless 
^pointed  out  speciflcally  in  the  grou^H*  nf  ^ppnl  But  a 
statement  that  the  order,  examination,  and  notice  are  bad 
on  the  faces  oflfiem  points  out  no  specific  objection.  If 
it  hati  been  intimated  what  the  objection  was,  the  respon- 
dents might  have  obtained  a  fresh  order,  if  the  objection 
had  appeared  valid.  But,  if  the  present  grounds  of  appeal 
are  to  be  held  valid,  the  respondents  have  to  prepare  them- 
selves to  meet  all  possible  objections  that  may  be  made  to 
the  notice,  examination,  or  order.  The  object  of  the  act 
therefore  in  requiring  a  specific  notice  is  defeated. 

Wilkinson,  contnk,  was  not  called  upon. 

Lord  Denman  C.  J. — The  objection  taken  by  the  ap- 
pellants is,  that  the  order  is  bad,  and  the  question  is,  whe- 
ther it  is  not  clearly  defective,  not  on  any  formal  objection,  ^ 
but  substantially  for  want  of  shewing  that  the  justices  had  J 
poweTTo  make  a  removal.  Now  it  appears  by  the  exam- 
ination that  the  pauper  describes  a  renting  by  her  father, 
but  makes  no  statement  as  to  its  being  for  a  sufficient 
period  toconfer  a  settlement;  the  justices  consequently  had 
no  jurisdiction  to  order  a  removal.     When  the  respondents 

(a)  3  P.  &  D.  49.  (6)  6  A.&  £.  8f3;  S.C.  1  N,  &P.  433. 
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1840.        received  the  grounds  of  appeal  it  was  their  duty  to  get  a 

J^l*^      better  order  if  they  could,  but  as  they  have  chosen  to  rest 
The  Queen  J  '  J 

v.  upon  it  they  must  take  the  consequences.    Hex  v.  Withernr 

Inhabitants  of  W|*c£  /fl\  j8  ;n  my  opinion  consistent  with  the  present  deci- 
sion,  for  there  the  defects  pointed  out  were  defects  of  form 
merely. 

Littledale  J.  concurred. 

Patteson  J. — Our  judgment  may  appear  strict,  but  it  is 
better  for  all  parties  to  hold  them  strictly  to  the  terms  of 
the  act.  JThe  examination  should  contain  within  itself  a 
sufficient  statement  oPT settlement.  Here  the  pauper  was 
never  asked  how  long,  or  when  her  father  occupied,  and 
the  statement  is  almost  as  meagre  as  if  she  had  merely 
stated  that  her  father  was  settled  in  the  appellant  parish. 

Williams  J.  concurred. 

Order  of  Sessions  quashed. 

(«)  6  A.  &  E.  873;  S.  C.  1  N.  &  P.  4S,  73. 


The  Queen  v.  Hunt  (6). 

The  Poor  Law  SlR  F.  POLLOCK,  had  obtained  a  rule  calling  upon 
ere,  or  the  re-    the  Poor  Law  Commissioners  to  shew  cause  why  an  order 

a0™^^^    U,lder  their  hand8  and  86a1,    dated  26th   Februarv»   1839» 
them,  cannot    which  had  been  brought  up  by  certiorari,  should  not  be 

themselves  an-  •    j 

point  pMo£  q^ed. 
cere  for  exe*  It  appei 

eating  the 
purposes  of 
the  act,  al- 
though for 
a  temporary 
purpose  only. 
Semble,  that 
the  Commis- 
sioners have 
power  to  re- 
scind and  alter  their  orders  for  regulating  the  conduct  of  elections  of  guardians  from 
time  to  time  as  they  think  fit. 


t  appeared  that  the  Poor  Law  Commissioners,  by  an  order 
dated  2nd  March,  1836,  had  made  provision  for  the  annual 
election  of  guardians  for  the  parish  of  St.  Mary,  Lambeth, 
and  had  directed  that  the  churchwardens  and  overseers  of 
the  parish  should,  on  the  day  fortnight  preceding  the  day  ap- 

(b)  Decided  in  Trinity  term,  1840,  (June  6th.) 
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pointed  for  any  annual  election,  nominate  a  barrister  of  five         1840. 
years'  standing  as  returning  officer  at  the  election  of  guar-    T^jf*"r 
dians.     On  the  26th  February,  1839,  they  made  the  follow-  v. 

ing  order: —  Hu»t. 

We,  the  Poor  Law  Commissioners,  do  hereby  rescind  all 
such  of  the  provisions  contained  in  our  order  of  the  2nd 
March,  1836,  as  prescribe  the  manner  in  which  the  guar- 
dians shall  be  chosen  in  the  parish  of  St.  Mary,  Lambeth, 
in  the  county  of  Surrey;  and  we  do  hereby  order,  direct, 
and  declare,  that  the  election  of  guardians  for  the  said 
parish,  for  the  year  ending  the  25th  March,  1840,  shall  be 
conducted  as  follows: — (then  followed  several  articles  as  to 
the  duration  of  office  of  guardians,  the  qualification  of 
voters,  and  scale  of  voting  according  to  the  provisions  of 
the  4  &  5  Will.  4,  c.  76,  and  of  the  Vestry  Acts ;  and  then 
Article  1 3  appointed  Dr.  Kay,  an  assistant  poor  law  com- 
missioner, returning  officer  for  the  year  ending  March, 
1840;  Article  14  gave  the  returning  officer  power  to  employ 
a  competent  number  of  persons  to  assist  in  conducting  the 
election,  according  to  the  order;)  and  Article  15  was  as 
follows,  "  any  assistants  who  may  be  employed  by  the  re- 
turning officer  shall  receive  such  compensation  for  their 
services  as  shall  be  sanctioned  by  the  Poor  Law  Commis- 
sioners; and  the  said  compensation  shall  be  paid  by  the 
churchwardens  and  overseers  out  of  the  poor  rates  of  the 
said  parish.  But  no  paid  officer  who  shall  have  been  ap- 
pointed by  the  guardians,  and  who  shall  be  bound  to  devote 
his  whole  time  to  the  performance  of  the  duties  of  his 
office,  shall  receive  any  such  compensation,  except  for  ac- 
tual travelling  expenses." 

The  defeudant,  who  was  one  of  the  churchwardens  of 
the  parish,  having  disputed  the  validity  of  the  above  elec- 
tion order,  had  refused  to  pay  over  the  rates  to  the  treasurer 
appointed  by  the  Poor  Law  Commissioners,  and  a  writ  of 
mandamus  had  issued  to  him,  commanding  him  to  do  so,  to 
which  he  had  made  a  return.  He  now  contested  the  va- 
lidity of  the  above  order  on  the  following  (amongst  other) 
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grounds:  1st  That  as  the  Poor  Law  Commissioners  had  by 
their  order  of  £d  March,  ]  836,  directed  the  mode  of  electing 
guardians  at  any  future  annual  election,  they  had  exercised 
the  power  committed  to  them  by  4  &  5  Will.  4,  c.  76,  s.  40, 
and  had  no  authority  to  make  any  subsequent  order  rescind- 
ing the  previous  one,  and  substituting  a  different  mode  of 
election.  2nd.  That  they  had  no  power  to  authorise  their 
assistant  commissioner  to  appoint  paid  officers,  the  ap- 
pointment of  paid  officers  being  expressly  given  to  the 
guardians  only. 


First  point : 
Poor  Law 
Commission- 
ers maj  make 
regulations 
from  time  to 
time  for  the 
election  of 
guardians 
without  con- 
sent of  the 
rate-payers. 


Sir  J.  Campbell  A.G.,  Sir  W.  W.  Follelt,  Wight  man,  and 
Tomlinson,  now  shewed  cause.     I .  The  point  raised  by  the 
defendant  is,  that  as  the  Poor  Law  Commissioners,  by  a 
former  order,  gave  the  appointment  of  the  returning  officer 
to  the  parish  authorities,  they  have  no  power  to  rescind  that 
order,  and  to  direct  a  different  mode  of  appointment,  un- 
less with  the  consent  of  the  majority  of  owners  and  rate- 
payers, under  sect.  41  of  4  8c  5  Will.  4,  c.  76.    Undoubtedly 
if  the  rescinding  order  made  alterations  in  the  period  of  ser- 
vice for  guardians,  or  in  their  number  or  mode  of  appoint- 
ment, such  consent  would  be  necessary.     But,  when  the 
manner  of  collecting  and  returning  the  votes  only  is  con- 
cerned, the  commissioners  have  full  power  to  make  regula- 
tions from  time  to  time,  without  such  consent,  under  sect.  40 
and  sect.  15.     Sect.  40  enacts,  that  the  votes  of  the  rate 
payers  shall  be  collected  and  returned  in  such  manner  as 
the  commissioners  shall  direct;   and  section  15  authorizes 
them  to  suspend,  alter,  or  rescind  any  rules  they  may  have 
made  at  their  discretion.    The  only  limitation  of  this  power 
is  contained  in  sect.  41,  when  a  constitutional  change  of  the 
board  of  guardians  is  intended.     Sect.  38  provides  for  the 
constitution  and  election  of  the  board  of  guardians;  and  by 
sect.  41,  a  change  may  be  made  in  this  by  the  joint  power 
of  the  commissioners  and  the  majority  of  rate  payers,  but 
there  is  a  great  difference  between  such  a  change,  which 
would  require  the  consent  of  the  parish,  and  a  regulation 
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of  the  manner  of  taking  the  votes,  which  is  given  to  the        1840. 

commissioners  only.     £.  It  is  true  that  sect.  46  enacts.      ' ,     * 

^  .    -  ...  r  The  Queen 

that  the  commissioners  may  direct  the  guardians  of  any  v. 

union  to  appoint  such  paid  officers  for  the  purposes  of  the  ; 

act,  as  the  commissioners  may  think  necessary;    but  this  paid assistants 

clause  does  not  apply  to  the  returning  officer  or  his  assist*  f°  ^e  retum- 
.  ,ng  officer  at 

ants.     It  clearly  was  intended  to  apply  to  permanent  parish  an  election  of 

officers  only,  and  the  regulation  as  to  their  salaries  shews  f^*™',^7 
that  no  mere  temporary  appointments  were  contemplated,  by  the  Poor 
Then,  as  by  sect.  40  the  regulation  of  the  manner  of  con-  8ionerg, 
ducting  an  election  is  given  to  the  Poor  Law  Commission- 
ers, the  necessary  means  for  eiecuting  that  power  must 
also  be  impliedly  given.  And,  as  an  election  in  a  populous 
parish,  with  many  thousand  voters,  cannot  be  carried  on 
without  considerable  expense,  the  commissioners  must  pos- 
sess the  power  of  appointing  persons  for  each  occasion,  to 
be  paid  out  of  the  parish  rates.  If  the  payment  out  of  the 
poor's  rate  is  contrary  to  the  act,  it  would  be  illegal  under 
sect.  89;  but  being  a  payment  made  in  execution  of  the  act 
it  clearly  is  legal,  just  as  overseers'  expenses  are  allowed, 
"  if  necessarily  connected  with  the  fulfilment  by  those  par- 
ties of  their  office  as  overseers ;"  per  Taunton,  J.  in  Rex  v. 
dryer  (a). 

Sir  F.  Pollock  (with  whom  was  Hayes),  contrit.  If  this  First  point. 
order  is  bad  in  part,  the  whole  must  be  quashed ;  Reg.  v. 
Poor  Law  Commissioners  (6).  Sect.  4 1  expressly  enacts,  that 
the  commissioners  are  to  alter  the  "  mode  of  appointment" 
of  guardians  only  with  the  consent  of  the  majority  of  the 
rate  payers;  now  this  order  professes  to  rescind  such  of  the 
provisions  of  the  former  order  as  prescribe  the  manner  in 
which  the  guardians  shall  be  chosen.  But,  if  the  commis- 
sioners are  at  liberty  to  rescind  such  an  order  without  the 
consent  of  the  rate-payers,  it  follows  that  they  may  make  a 

(a)  8  Ad.  &  E.  216;  S.  C.  4N.  &  M.  158.  (6)  2  P.  &  D.  9**$2  J 

II  2 
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new  order  prescribing  a  new  mode  of  appointment.  But 
they  have  no  such  power,  they  may  make  unious,  but  they 
cannot  proprio  vigore  dissolve  them.  So  having  once  pre- 
scribed the  mode  of  appointment  of  guardians,  they  cannot 

Second  point,  alter  it.  2nd.  The  appointment  of  paid  officers  is  expressly 
given  to  the  guardians,  the  commissioners  may  call  upon 
them  to  appoint,  but  the  nomination  of  the  individuals  is 
given  to  the  guardians,  who  represent  the  parish  by  whom 
the  parties  are  paid.  Then  how  can  it  be  contended  that 
these  assistants  are  not  paid  officers,  within  sect.  46?  Sect. 
109  specifies  that  *  officer'  shall  be  construed  to  extend  to 
any  person  employed  in  any  union  in  carrying  this  act  into 
effect.     (He  was  then  stopped  by  the  Court.) 


Second  point.  Lord  Denman  C.J. — We  think  that  the  15th  Article 
cannot  be  supported,  and  therefore  the  order  must  be 
quashed.  The  assistants  appointed  by  the  returning  officer 
were  clearly  paid  officers  within  sect.  46,  and  therefore 
should  have  been  nominated  by  the  guardians.  With  re- 
gard to  the  returning  officer,  if  he  is  an  officer  who  ought 
to  be  paid,  I  doubt  whether  the  Poor  Law  Commissioners 
can  take  the  appointment  upon  themselves,  by  nominating 
some  one  without  a  salary. 

Little  dale  J.,  concurred. 


Second  point.  Patteson  J. — 1  do  not  see  how  the  difficulty  which 
arises  on  sect.  46  can  be  got  rid  of.  The  order  directs 
that  the  assistants  to  the  returning  officers  shall  be  paid,  if 
so,  they  are  paid  officers  within  sect.  46,  and  it  does  not 
signify  in  the  least  whether  they  are  permanent  officers  or 
not.     When  a  payment  for  services  is  to  be  made  out  of 

First  point.  ^e  rate9»  the  parish  officers  have  the  appointment.  With 
regard  to  the  manner  of  conducting  the  election,  I  do  not 
wish,  as  far  as  tny  opinion  is  concerned,  to  have  it  sup- 
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posed  that  the  Poor  Law  Commissioners  may  not  alter 

their  orders  from  time  to  time  as  they  think  fit. 

The  Queen 
v. 
Williams  J.,  concurred.  Hunt, 

Rule  absolute. 


The  Queen  v.  The  Justices  of  St.  Clement,  Ipswich  (a). 

ON  an  appeal  of  O.  Christopherson  against  an  order  of  An  order  of 

two  justices  for  the  payment  of  a  church  rate,  the  Ips-  ^ "'ment  oVa6 

wich  quarter  sessions  quashed  the  order,  subject  to  a  case,  church  rate, 

in   substance  as   follows.      At   a  vestry  held   on    Easter  q\qj  raa^e  ' 

Monday,  1838,  pursuant  to  a  notice  given  on  the  day  be-  on  ihecom- 

fore,  Messrs.  Cobbold  and  Scott  were  elected  churchwar-  churchwarden 

dens  for   the  parish  of  St.  Clement,  Ipswich,   and  were  dtfac}°\ thou.Sh 
.  .  aot  dejure,  is 

duly  sworn  in,  and  made  the  declaration  required  by  law.  good;  and 

They  were  re-elected  churchwardens  on  Easter  Monday,  ^7^'°" 

1839,  pursuant  to  a  notice  given  also  on  the  previous  Sun-  ousted  by  the 

day  only  (6),  and  acted  as  churchwardens  during  both  years  having  been 

of  office  without  opposition.     Churchwardens  had  been  commenced  for 

duly  elected  in  1837.     On  the  13th  September,  1838,  Cob-  Consistorial 

bold  and  Scott  made  a  church  rate,  and  on  the  non-payment  Court  by  the 

'  r  J  churchwar- 

of  it  by  the  appellant,  G.  Christopherson,  they  summoned  dens,  where 

him  before  two  justices,  under  53  Geo.  3,  c.  127;  he  did  b^^ndon- 
not  appear,  nor  was  any  notice  given  on  his  behalf  of  his  ed  before  the 
intention  to  dispute  the  validity  of  the  rate,  but  an  objec-  made. 
tion  to  the  validity  of  the  appointment  of  the  churchwar- 
dens being  taken  by  another  person,  who  was  also  sum- 
moned for  non-payment  of  the  rate,  the  justices  refused  to 
proceed    further.      The  churchwardens    thereupon    cited 
Christopherson  in  the  Consistorial  Court  of  Norwich  for 
the  subtraction  of  church  rate,  but  this  suit  was  abandoned, 

(a)  Decided  Trin.  Term,  1840,  given  of  the  holding  of  all  vestries, 

(June  10th.)  by  the  publication  of  such  notice 

(6)  58  Geo.  3,  c.  69,  s.  1,  requires  on  some  Sunday  after  divine  ser- 

that  three  days'  notice  shall   be  vice. 
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and  the  churchwardens  laid  a  fresh  complaint  for  the  non- 
payment of  the  rate  before  two  justices.  He  did  not  ap- 
pear, and  gave  no  notice  of  his  intention  to  dispute  the 
rate,  the  justices  thereupon  made  the  order  in  question,  di- 
recting him  to  pay  the  church  rate.  At  the  sessions  it  was 
contended  that  the  order  was  bad,  because  the  church- 
wardens were  not  properly  elected,  and  therefore  could  not 
make  a  rate,  or  proceed  for  it  under  53  Geo.  3,  c.  127,  aud 
also  because,  as  the  matter  had  been  carried  into  the  eccle- 
siastical court,  the  justices  had  no  jurisdiction. 


Gunning  in  support  of  the  order  of  sessions.  These 
gentlemen  not  having  been  elected  at  a  vestry  duly  sum- 
moned, were  not  churchwardens  dejure  (O'Malley,  contra* 
That  is  admitted.)  Then,  if  so,  churchwardens  de  facto  are 
not  enabled  by  53  Geo.  3,  c.  127,  s.  7,  to  sue  before  jus- 
tices for  the  recovery  of  a  church  rate,  because  that  section 
only  gives  justices  jurisdiction  upon  the  complaint  of 
churchwardens  "  who  ought  to  receive  and  collect  the 
same,"  Now  it  is  conceded  that  these  are  not  church- 
wardens who  ought  to  receive  the  same,  because  as  there 
were  churchwardens  properly  elected  in  1837,  they  would 
remain  in  office,  and  be  enabled  to  recover  rates  till  their 
successors  are  appointed,  Com.  Dig.  Esglise  (F.  I).  2. 
The  justices  had  no  jurisdiction,  even  if  churchwardens  de 
facto  may  make  the  complaint,  because,  for  aught  that  ap- 
pears, the  suit  in  the  ecclesiastical  court  may  be  still 
pending. 

O'Malley,  contrd,  was  stopped  by  the  Court. 


Lord  Denman  C.  J. — This  is  the  first  time  that  any 
question  has  been  raised  as  to  the  power  of  churchwardens 
filling  the  office  to  proceed  for  rates  under  53  Geo.  3,  c. 
127.    That  act  takes  it  for  granted  that  the  complaint  will 
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be  made  by  the  persons  actually  in  office.  The  order  of        1840. 

sessions  must  be  quashed.  J^C^"^ 

^  The  Queen 


V. 


Littledale,  Patteson  and  Williams  Js.  concurred.    *u?™J? 


Ipswich. 


Order  of  Sessions  quashed. 
Order  of  Justices  confirmed  (a). 


(a)  See  Turner  v.  Baynes,  2  H.  Bl.  559. 


The  Queen  v.  The  Inhabitants  of  Darton  (6). 

JtvNOWLES,  in  Michaelmas  term  last,  had  obtained  a  An  order  of 

rule,  calling  upon  the  overseers  of  the  poor  of  the  township  foTtne^ep??- 

of  Woolley  to  shew  cause  why  the  following  order  of  two  meat  of  the 

justices,  and  the  order  of  sessions  made  in  confirmation  m0val  and 

thereof,  should  not  be  quashed.  maintenance 

^  of  an  insane 

"  West  Riding  1      Whereas  Ann  Challenger,  of  Woolley,  in  the  said  pauper,  under 
of  Yorkshire,  >  riding,  being  a  person  insane,  lunatic,  and  danger-  ^  Geo  A,  c.40, 
to  wit.      J  ous  to  go  abroad,  was,  on  the  29th  day  of  August  ^e  m'aje  by 
last  past,  removed  to  and  confined  under  an  order  of  two  justices  of  the  those  justices 
peace,  acting  in  and  for  the  West  Riding,  in  the  Lunatic  Pauper  Asylum  who  have 
at  Wakefield,  in  the  said  riding,  and  whose  legal  settlement,  after  due  mftde  inquiry 
inquiry  made  and  satisfactory  evidence  obtained,  is  at  Darton,  in  the  I!!-™/^  Inst 
said  riding.    Therefore  we,  two  of  Her  Majesty's  justices  of  the  peace,  ]egn|  settle- 
acting  in  and  for  the  said  riding,  do  hereby  adjudge  the  said  settle-  ment  of  such 
ment  of  her  the  said  Ann  Challenger  to  be  in  the  parish,  township  or  pauper, 
place  of  Darton,  in  the  said  riding.  fynm  order 

u  And  whereas  it  hath  been  duly  proved  before  us  upon  oath,  that  reoitecl  that 
the  sum  of  6/.  13i.,  being  reasonable  charges,  hath  been  incurred  by  the  A.  C.,  a  luna- 

township  of  Woolley  aforesaid,  in  the  removing  and  care  of  the  said  tic,  was  re- 
moved to  the 
(6)  Decided  Trinity  Term,  1840  (June  3d).  lunatic  asylum 

under  an  order 
of  two  justices,  whose  legal  settlement,  after  due  inquiry  made  and  satisfactory  evi- 
dence obtained,  is  at  D.,  and  adjudicated  her  settlement  to  be  at  D.,  and  ordered 
the  costs  of  maintenance  &c.  to  be  repaid :— Held,  that  the  order  was  bad,  as  the  Court 
could  not  intend  that  the  justices  who  made  the  order  had  themselves  taken  the  evi- 
dence and  inquired  into  the  place  of  settlement. 

Held  also,  per  Patteson  J.  that  where  a  parish,  in  which  the  pauper  was  not  settled, 
had  maintained  and  removed  the  pauper  to  the  lunatic  asylum,  an  order  of  repayment 
to  this  parish  could  not  be  made  under  section  42,  the  payment  having  been  made  in 
its  own  wrong,  and  the  act  providing  only  for  repayment  to  the  county  treasurer. 
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Ann  Challenger,  the  insane  person,  to  the  Lunatic  Asylum  at  Wakefield 
aforesaid. 

«  We  do  therefore  order  and  direct  the  overseers  of  the  poor  of  the 
parish,  township  or  place  of  Darton  aforesaid,  to  which  parish,  town- 
Inhabitants  of  g||ip  or  p,ace  the  |ast  IegRl  settlement  of  the  said  Ann  Challenger  is 
ascertained  and  adjudged  to  belong,  to  pay  the  sum  of  6L  13*.  to  the 
overseers  of  Woolley  aforesaid  upon  demand. 

"  Given  under  our  hands  and  seals  the  19th  day  of  March,  1839. 

J.  T.      (L.s.) 
H.W.    (l.s.)" 

Theobald  and  Overend  now  appeared  to  shew  cause,  but 
the  Court  called  upon  Ktwwles  to  state  his  objections  to 
the  order. 

Knowles.  If  this  order  is  made  under  section  38  of  9 
Geo.  4,  c.  40,  it  is  bad,  because  it  is  retrospective,  in  order- 
ing past  expenses  to  be  repaid ;  Rex  v.  St.  Nicholas,  Lei- 
cester {a),  Rex  v.  Maulden  (ft).  If  it  is  made  under  sections 
41  and  42(c),  it  is  also  bad,  for,  although  those  sections 


(a)  3  A.&E.  79;  S.C.4N.& 
M.  624. 

(6)  8B.&C.78;  S.C.  2M.& 
R.  146. 

(c)  Sect.  38  enacts,  that  if  any 
poor  person  chargeable  to  any 
parish  is  deemed  to  be  insane,  two 
justices  may,  upon  due  examina- 
tion, and  upon  inquiry  into  the  last 
place  of  legal  settlement  of  such 
poor  person,  make  an  order  to  con- 
vey such  poor  person  to  the  county 
lunatic  asylum,  and  may  from  time 
to  time,  as  occasion  may  require, 
make  order  on  the  overseer  of  the 
parish  wherein  such  last  legal  set- 
tlement shall  be  adjudged  to  be, 
for  the  payment  of  all  reasonable 
charges  of  conveying  such  poor 
person  to  such  county  lunatic  asy- 
lum, and  for  the  payment  of  such 
weekly  sum  to  the  treasurer  of  the 
asylum  as  may  be  required. 

Sect.  41  enacts  that,  "  whereas 


it  sometimes  happens  that  the 
place  of  legal  settlement  of  such 
insane  person  cannot  be  ascer- 
tained, in  every  such  case  it  shall  be 
lawful  for  the  said  justices,  by  their 
said  warrant,  to  direct  such  person 
to  be  confined  in  the  county  iuua- 
tic  asylum  for  the  county  within 
which  such  person  shall  have  been 
found,  and  to  direct  that  the  rea- 
sonable charges  for  the  removal, 
maintenance,  medicine,  clothing, 
and  care  of  such  person,  shall  be 
satisfied  and  paid  by  the  treasurer 
of  the  county  within  which  such 
person  shall  be  found,  out  of  the 
county  rates,  by  order  of  two  jus- 
tices to  him  directed  for  that  pur- 
pose." 

Sect.  48,  "  Provided  always, 
that  where  the  legal  settlement  of 
any  insane  person,  confined  under 
any  order  of  any  two  justices  at 
any  county  lunatic  asylum,  has  not 
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allow  justices  to  make  an  order  for  the  repayment  of  past 
expenses,  those  expenses  must  have  been  incurred  within 


The  Queen 


twelve  months  previous  to  the  order,  and  it  is  consistent  .  v. 
with  this  order  that  the  expenses  of  maintenance  may  have  Barton  ° 
been  incurred  long  prior  to  the  twelve  months.  Besides 
which,  justices  have  no  power  to  make  this  retrospective 
order,  unless  it  appears  that  the  settlement  of  the  pauper 
had  been  unknown,  and  that  on  examination  made  by  the 
justices  they  had  ascertained  the  settlement.  The  order 
states  that  the  justices  make  an  adjudication  upon  the  set- 
tlement, but  not  that  that  settlement  was  previously  un- 
known, or  that  they  had  made  inquiry  into  it. 

Theobald  and  Overend,  contrd.  If  the  other  side  had 
brought  before  the  Court,  as  they  might  have  done,  the 
order  for  the  removal  of  the  pauper,  it  would,  in  all  proba- 
bility, have  appeared  that  the  legal  settlement  of  the  pauper 
was  not  ascertained.  If  that  was  so,  the  justices  had  full 
jurisdiction  to  make  the  above  order.  But,  if  any  case 
can  be  suggested  in  which  the  justices  would  have  juris- 
diction to  make  such  an  order,  the  Court  will  presume 
that    it    existed ;    Rex  v.  Mayfield  (a),     Rex  v.  Cotting- 

been  ascertained,  it  shall  and  may  sane  person,  incurred  within  twelve 

be  lawful  for  any  two  justices,  act-  calendar  months  previous  to  the 

ing  in  and  for  the  county  in  which  date  of  such  order,  such  charges 

any  such  county  lunatic  asylum  is  having  been  first  proved  to  the  sa- 

situate,  at  any  time  to  inquire  into  tis faction  of  such  justices,  and  the 

the  last  legal  settlement  of  such  amount  thereof  being  set  forth  in 

insane  person,  and  if  satisfactory  such  order;  and  it  shall  and  may 

evidence  can  be  obtained  as  to  be  lawful  for  the  said  or  any  other 

such  settlement,  it  shall  and  may  two  justices  of  the  said  county,  to 

be  lawful  for  such  justices  to  make  provide  for  the  future  expenses  ne- 

an  order  upon  the  overseers  of  the  cessary  for  the  maintenance,  medi' 

parish  where  such  last  legal  settle-  cine,  clothing,  and  care  of  such 

ment  of  such  insane  person  shall  insane  person,  in  the  manner  as 

be  adjudged  to  be,  for  the  repay-  has  been  hereinbefore  directed  for 

ment  of  the  reasonable  charges  of  the  two  justices  before  whom  such 

the  removing,  maintenance,  medi-  person  was  originally  examined/' 
cine,  clothing,  and  care  of  such  in-         (a)  Burr.  S.  C.  453. 
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1840.         ham  (a).    It  is  contended  that  it  ought  to  have  appeared 

_.     ~  that  the  justices  themselves  made  an  examination  a*  to  the 

The  Queer  J 

v.  last  legal  settlement,  but,  as  the  order  contains  an  adjudica- 

"darto*!  °  t'oa  "  a^ter  ^ue  *nqu"7  made  and  satisfactory  evidence,"  it 
must  be  intended  that  the  inquiry  was  by  the  justices ;  and 
if  the  order  had  contained  a  simple  adjudication  onlyi  it 
would  have  been  sufficient.  With  regard  to  the  costs  not 
appearing  to  have  been  incurred  within  twelve  months,  that 
clearly  does  appear  from  the  order.  The  order  of  removal 
was  made  on  the  27th  August,  and  the  order  of  reimburse- 
ment is  made  within  twelve  months,  viz.  on  the  19th  March 
following. 

Knowles  in  reply.  There  is  another  objection  to  this 
order;  it  makes  the  costs  of  removal  and  maintenance  pay- 
able to  the  overseers  of  Woolley.  But,  if  the  pauper  was 
not  settled  in  Woolley,  that  parish  was  never  liable  for  the 
costs,  and  it  made  the  payment  in  its  own  wrong.  Where 
an  insane  pauper's  settlement  is  unknown,  the  county  trea- 
surer is  liable,  and  the  act  provides  that,  where  the  settle- 
ment is  subsequently  ascertained,  repayment  shall  be  made 
to  the  county  treasurer,  and  to  him  only. 

Lord  Den  man  C.  J. — The  Court  is  bound  to  make 
every  intendment  in  favour  of  an  order  of  justices,  when 
once  their  jurisdiction  appears  on  the  face  of  it.  But 
where  there  have  been  two  orders  of  justices,  and  only  one 
is  produced  to  the  Court,  and  that  one  does  not  contain 
within  itself  a  statement  of  facts  on  which  jurisdiction 
arises,  it  seems  to  me  that  the  Court  cannot  supply  the  gap 
by  supposing  that  the  other  order  would  have  shewn  that 
all  was  rightly  done.  Section  42  requires  that  the  justices 
who  make  an  order  for  the  repayment  of  the  costs  of  main- 
tenance and  removal  shall  be  the  same  justices  who  have 
made  inquiry  into  and  ascertained  the  last  place  of  settle- 
ment of  the  pauper,  whose  settlement  was  previously  Uli- 
Ca)  2  A.  &  E.  250. 
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known*     This  does  not  appear  to  have  been  the  case  in 

the  present  order;  which  therefore  cannot  be  supported. 

.  .  The  Queen 

This  makes  it  unnecessary  to  go  into  the  other  objections.  Vt 

Inhabitants  of 

Littledale  J.— It  not  only  does  not  appear  that  the 
examination  as  to  the  settlement  was  made  by  the  justices, 
whose  order  we  are  considering,  but  I  am  inclined  to  think, 
from  the  language  used,  that  it  was  not. 

Pattbson  J. — This  order  being  retrospective  is  clearly 
bad  under  section  38.  Recourse  therefore  must  be  had  to 
section  42.  But  an  order  can  only  be  made  under  that  sec- 
tion where  a  pauper,  whose  settlement  had  been  unknown, 
has  been  removed  to  the  lunatic  asylum,  and  where  proof 
is  given  to  justices  of  what  the  pauper's  settlement  is;  and 
the  persons  to  make  the  order  must  be  the  same  justices 
before  whom  the  proof  of  such  settlement  is  made.  It  does 
not  appear  by  this  order  that  the  justices  were  the  same, 
nor  when  nor  where  the  proof  of  the  settlement  was  given ; 
and  it  is  quite  consistent  with  the  order  that  the  pauper's 
settlement  was  known  at  the  time  the  order  of  removal  was 
made.  The  order  is  also  bad  in  directing  the  repayment 
to  be  made  to  the  parish  officers  of  Woolley.  If  an  insane 
pauper's  settlement  is  unknown,  the  costs  of  maintenance 
fall  on  the  county,  and,  if  the  officers  of  a  parish  where  such 
a  pauper  may  be,  omit  to  obtain  an  order  on  the  county 
treasurer  for  the  costs  of  maintenance,  they  make  the  pay- 
ment in  their  own  wrong  and  cannot  recover  it. 

Order  quashed  (a). 

(a)  Williams  J.  had  left  the  Court  daring  the  argument. 
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The  Queen  v.  Colbeck  and  others  (a). 

Rate  payers  of  ^N  an  appeal  by  the  defendants  against  an  order  for  the 
no^we^to*  re,noval  °f  Ann  Hope  and  her  children  from  the  township 
appeal  against  of  Coxhoe  to  the  township  of  Black  Callerton,  the  Durham 
removal  inde-  <luarter  sessions  confirmed  the  order  by  agreement  between 
pendently  of  the  parties  to  the  appeal,  subject  to  the  opinion  of  this 
cersr&mWf,"  Court  upon  a  case. 

Fr  .^'kdik  The  case  set  out  facts  setting  up  a  derivative  settlement 
pauper  may  in  the  pauper  from  her  late  husband  William  Hope  and  then 
»PP«a-  proceeded  as  follows: 

The  following  notice  of  appeal  against  the  said  order, 
signed  by  James  Colbeck,  Michael  Carins,  and  John  Reay> 
who  are  inhabitants  and  rate-payers  of  the  township  of  Black 
Callerton,  was  served  upon  the  overseers  of  the  respondent 
parish  (the  notice  which  contained  the  grounds  of  appeal 
was  then  set  out.)  No  other  statement  of  the  grounds  of 
appeal  was  sent. 

The  questions  for  the  Court  are,  whether,  as  no  notice  of 
appeal  and  no  statement  of  the  grounds  of  any  appeal  were 
sent  or  delivered  by  the  overseers  or  guardians  of  the  poor 
of  Black  Callerton  to  the  overseers  of  the  respondent  town* 
ship,  the  appellants  were  entitled  to  be  heard  in  support  of 
their  said  notice  of  appeal,  and  the  statement  of  the  grounds 
of  such  appeal  therein  contained.  2d.  Whether  the  said 
William  Hope  gained  a  settlement  by  such  hiring  and  ser- 
vice, &c. 

Grainger  and  Hedley  appeared  in  support  of  the  order  of 
sessions,  but  the  Court  called  upon 

Cresswell  and  Otter,  contri.  The  13  &  14  Car.  2,  c.  12, 
s.  2,  and  3  &  4  W.  %  M.  c.  \1,  ss.  9  &  10,  have  given  the 
right  to  appeal  to  any  parties  grieved  by  an  order  of  removal 
and  there  is  nothing  in  any  subsequent  statute  to  take  the 

(a)  Decided  Trinity  Term,  1840,  (June  6th). 
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right  away.     The  4  &  5  Will.  4,  c.  76,  s.  81,  which  enacts, 
that  the  churchwardens  and  overseers  of  the  parish  to  which    jyT??^'  m 
removal  is  made  shall  give  notice  of  appeal,  only  applies  to  v. 

cases  between  two  contending  parishes.  In  Rex  v.  Hat-  olbeck. 
field  (a)  it  was  held  that  the  pauper  might  appeal,  and  in 
Rex  v.  Denbighshire  (fe),  the  sessions  having  quashed  an 
order  of  removal  on  the  appeal  of  three  rate-payers,  this 
Court  refused  to  interfere.  [Williams  J.  Does  not  the  9 
Geo.  1,  c,  7,  s.  8,  apply,  which  enacts,  that  no  appeal  shall 
be  heard  unless  notice  be  given  by  the  churchwardens  and 
overseers  ?]  The  same  provision  is  contained  in  the  4  &  5 
Will.  4,  c.  76,  s.  81  ;  and  in  Rex  v.  Denbighshire  (b)  the 
Court  held  that  inhabitant  rate-payers  might  appeal.  Un- 
less the  rate- payers  are  allowed  to  appeal,  the  whole  parish 
is  at  the  mercy  of  the  overeers,  who  therefore  may  allow  a 
permanent  burden  to  be  imposed  on  the  parish.  Rex  v. 
Cumberland  (c)  shews  that  a  party  grieved  is  not  to  be  de- 
prived of  his  right  to  appeal  by  implication. 

Lord  Dbnman  C.  J. — If  there  is  any  case  in  which  the 
Court  would  be  justified  in  straining  the  words  of  an  act,  it 
would  be  one  where  no  other  remedy  could  be  afforded,  as 
in  Rex  v.  Denbighshire  (fe),  where  there  were  not  the  ordi- 
nary parish  officers,  and  where  the  appeal  had  been  made  by 
rated  inhabitants.  Whether  the  decision  was  right  or  not  I 
cannot  say,  but  in  this  case,  where  there  were  parish  offi- 
cers, I  have  no  doubt  that  they  were  the  proper  parties  to 
appeal,  otherwise  every  parishioner  would  be  at  liberty  to 
appeal  and  on  separate  grounds.  The  language  both  of  9 
Geo.  1  and  4  &  b  Will.  4,  c.  76,  shews  that  the  parish  offi- 
cers were  intended  to  represent  the  parish  in  these  matters. 
It  is  not  to  be  supposed  that  they  will  ever  refrain  from 
appealing  in  furtherance  of  their  private  interests,  and  in 
opposition  to  those  of  the  parish. 

(a)  Carth.  322.  (c)  1  B.  &  C.  64. 

(6)  J  B.&Ad.616. 
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1840.  LiTTLEDALE  J.— Nolo?*  lays  down  (a)  that  the  "  party 

removed  may  appeal  as  well  as  the  parish,"  and  it  is  reason- 
able that  the  pauper  should  have  the  right  of  appeal,  be- 
cause, although  one  parish  or  the  other  is  bound  to  support 
him,  it  may  be  more  convenient  to  him  to  be  located  in  one 
than  the  other.  An  opinion  of  Holt  C.  J.  may  be  found  in 
Weston  Riven  v.  St.  Peters  (6),  that  the  pauper  may  appeal 
if  he  is  wrongfully  removed.  But,  as  to  rated  inhabitants 
appealing  without  the  intervention  of  the  parish  officers,  I 
think  that  both  general  principle  and  the  language  of  the 
statutes  shew  that  they  cannot. 

Pattbson  J. — I  think  the  9  Geo.  1,  c.  7,  s.  8,  quite  suf- 
ficient by  itself  to  shew  that  rated  inhabitants  cannot  appeal, 
and  that  Rex  v.  Denbighshire  (c)  is  no  authority  to  the  con- 
trary. The  Court  refused  there  to  exercise  their  power  by 
certiorari,  when  the  Court  below  had  come  to  a  conclu- 
sion which  the  justice  of  the  case  warranted;  whether  the 
decision  was  right  is  another  question,  but  the  ground  of 
it  was  simply,  that  justice  having  been  done  this  Court 
would  not  interfere.  But  supposing  it  to  be  an  authority 
for  the  appellants,  it  is  quite  clear,  since  the  late  act,  that 
the  legislature  contemplated  that  none  should  be  appellants 
but  the  parish  officers. 

Williams  J. — Public  convenience  clearly  requires  that 
the  parish  officers  only  should  make  the  appeal ;  and  this 
more  especially  since  the  late  incorporation  of  large  dis- 
tricts into  unions. 

Order  of  Sessions  quashed. 

Order  of  Justices  confirmed. 

(«)  2  Nol.  488.  (c)  1  B.  &  Ad.  616. 

(6)  2  Salk.  492. 
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1840. 

The  Queen  v.  The  Earl  of  Yarborough  and  others  (a).  /C  >J^Oj7 

SlR  W.  W.  FOLLETT,  in  Easter  term  last,  obtained  a  Sembk.  The 
rule  to  shew  cause  why  a  mandamus  should  not  issue  to  the  p00r  mte  Dy 

defendants,  commanding  them  to  sign  and  allow  a  rate  justices  is  still 

i    i-      i        i-  i.    i.   i  i-  i  •  ■     i-  t*     f       •    a  mere  minls" 

made  for  the  relief  of  the  poor  of  the  parish  of  Brading,  in  terial  act,  not- 

the  Isle  of  Wight.  T&Twuu 

The  following  were  the  material  facts  of  the  case.     By  c.  96,  s.  l, 

order  of  the  Poor  Law  Commissioners,  under  6  &  7  Will  4,  £tlo  rate 

c  96,  and  bearing  date  in  August,  1838,  a  new  survey  and  shall  be  al- 

valuation  had  been  taken  of  the  rateable  lands  &c.  in  the  not  made  upon 

parish  of  Brading.     In  the  month  of  April  last  the  church-  th"  net  annual 

3  i  r.  .,  ,  r       ,         ,.      value  of  the 

wardens  and  overseers  of  the  parish  made  a  rate  for  the  relief  property  rated. 

of  the  poor,  upon  the  alleged  net  annual  value  of  the  rateable  at  ^i^event^ 
property  in  the  parish,  but  the  rate  was  not  in  all  respects  they  cannot  re- 
in conformity  with  the  survey  and  valuation  so  made,  cer-  aUjate°0n  j)^ 
tain  alterations  having  been  made  by  them,  which,  in  their  sole  ground 
judgment,  rendered  the  same  more  equal.     The  defendants,  ;n  conformity 

sitting  in  petty  sessions,  bad  refused  to  allow  the  rate,  which  wltn  tne  ™,u~ 
,°       r      J  '     .  .  ;  ation  made  by 

was  in  the  form  and  contained  the  declarations  required  by  order  of  the 

6  &  7  Will.  4.  c  96,  on  the  ground  that  it  varied  from  such  ComoJissTon- 

survey  and  valuation.  ere,  under 

sect.  3. 

Sir  J.  Campbell  A.  G.,  Erie  and  Kinglake,  shewed  cause. 
Although  this  rule  could  not  have  been  resisted  before  the 
late  Parochial  Assessment  Act  (6  8c  7  Will.  4,  c.  96),  the 
duty  of  the  justices  hitherto,  in  allowing  a  poor  rate,  having 
been  held  to  be  ministerial  only,  yet,  as  the  late  act  has 
made  this  a  judicial  duty,  the  Court  will  not  control  the 
discretion  exercised  by  them  in  this  case,  and  this  rule  must 
be  discharged.  In  the  first  section  it  is  most  explicitly 
enacted,  that  "  no  rate  for  the  relief  of  the  poor  in  England 
and  Wales  shall  be  allowed  by  any  justices,  or  be  of  any 
force,  which  shall  not  be  made  upou  an  estimate  of  the  net 
annual  value  of  the  several  hereditaments  rated  thereunto/9 

fa)  Decided  Trinity  Tens,  1840,  (June  15th). 
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1840.        For  the  purpose  of  ascertaining  this  net  value,  where  it  is 

^^T^      made  to  appear  to  the  Poor  Law  Commissioners  that  a 
The  Queen  .  .  _ 

v,  correct  estimate  cannot  be  made  without  a  new  valuation, 

Lord         they  are  empowered  by  the  third  section  to  order  a  survey 
and  valuation  to  be  made.     And,  where  such  a  valuation 
has  been   made,  the  justices  are,  in  effect,  forbidden  to 
allow  a  rate  which  is  not  in  conformity  with  it ;  for  they  are 
forbidden  to  allow  a  rate  which  is  not  upon  the  net  value  of 
premises,  and  that  net  value  is  authoritatively  determined  by 
the  valuation.     [Patteson  J.  If  justices  are  to  have  any  dis- 
cretion, can  they  disallow  a  rate,  which  is  according  to  the 
valuation  ?     It  is  not  said  that  this  valuation  is  to  be  con- 
clusive.]    The  valuation  must  be  conclusive,  or  it  would  be 
useless.     If  it  had  been  intended  to  require  the  justices  to 
allow  a  rate  which  should  be  in  the  form  given  by  the  act, 
and  purport  to  have  been  made  on  the  net  value,  the  inten- 
tion might  easily  have  been  expressed.     A  new  form  of 
appeal  against  the  valuation  is  given  by  the  6th  section,  so 
that  any  inequality  may  be  corrected.     [Lord  Denman  C.  J. 
The  appeal  is  given  against  the  rate,  not  against  the  valu- 
ation.    Patteson  J.  Whether  or  not  the  justices  have  dis- 
cretion to  disallow  a  rate,  which  does  not  conform  to  the 
official  valuation,  it  is  at  all  events  improbable  that  it  was 
intended  to  give  them  a  general  discretion,  for  they  are  not 
a  Court,  and  can  call  no  evidence  before  them ;  and  the  act 
does  not  say  that  the  rate  is  to  be  made  on  such  an  estimate 
of  net  value  as  will  satisfy  them.]    It  may  well  be  doubted, 
whether  the  law  upon  this  subject  was  correctly  laid  down 
even  before  the  late  act.     In  Rex  v.  Inhabitants  of  Hamstall 
Ridware  (a),   Bailer  J.  observed,  "  It  is  not  easily  to  be 
reconciled  with  any  principle  of  common  sense,  to  say  that 
an  act  which  is  merely   ministerial  must  be  done  with  the 
consent  of  two  justices.     And  I  much  doubt  whether  the 
persons  who  brought  in  the  act  (43  Eliz.  c.  2)  requiring 
the  consent  of  two  magistrates  to  the  allowance  of  a  poor 
rate,  intended  that  the  act  of  allowing  it  should  be  only 

(a)  3  T.  R.  389. 
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ministerial,  for  it  seems  absurd  to  require  the  assent  of  two        1840. 
justices,  and  yet  not  to  give  them  the  power  of  withholding    T/^f*"^ 
it,  if  they  shall  see  occasion."     Where  parishes  have  been  v. 

united  for  the  purpose  of  rating  under  4  &  5  Will.  4,  c.  76,  Y  Rb  ouoh 
s.  34,  surveys  and  valuations  are  to  be  made  of  rateable  pro- 
perty, under  the  next  section,  and  "  all  rates  grounded  on 
every  such  valuation  shall  be  made,  allowed,"  &c.  In  this 
respect  the  Parochial  Assessment  Act  seems  to  have  put 
individual  parishes  on  the  same  footing. 

Sir  W.  W.  Fol/ett,  Poulden  and  Barstow  contra,  were  not 
called  upon. 

Lord  Den  man  C.  J. — Every  reader  of  law,  probably,  > 
has  been  surprised  at  finding  that  the  allowance  of  a  poor  / 
rate  by  justices  is  a  mere  ministerial  act.  It  seems  very  ' 
extraordinary  that  they  should  be  called  in,  and  yet  not  per- 
mitted to  exercise  any  judgment  in  the  matter.  But  this 
rule  has  been  settled  and  acquiesced  in  for  a  long  course  of 
years.  The  Parochial  Assessment  Act  does  not,  in  terms, 
get  rid  of  the  old  law,  but,  certainly,  uses  language  some- 
what inconsistent  with  it,  in  enacting  that  no  rate  shall  be 
allowed  which  is  not  made  upon  an  estimate  of  the  net 
value.  The  justices,  in  this  case,  would  certainly  have 
brought  themselves  within  the  very  terms  of  the  first  section 
if  they  shewed  that  the  rate  was  not  made  upon  such  an 
estimate ;  but,  even  then,  I  cannot  believe  that  the  legis- 
lature intended  to  make  the  allowance  of  poor  rates  other 
than  ministerial,  and  1  think  it  would  be  highly  inconve- 
nient so  to  alter  the  law.  In  Queen  Elizabeth'*  time,  the 
justices  were  almost  the  only  persons  who  could  read  and 
write,  and  there  might  then  have  been  good  reason  for  ap- 
pealing to  their  judgment  in  such  a  matter.  But  now  over- 
seers are,  generally  speaking,  persons  of  respectable  attain- 
ments, and  may,  more  safely  than  in  former  times,  exercise 
their  own  judgment  in  assessing  the  parish,  and  the  Paro- 
chial Assessment  Act  itself  requires  them  to  state  by  the 

VOL.  HI,  K  K 
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1840.        declaration,  which  i9  a  necessary  part  of  the  rate,  that  they 

v^s^^/      have   virtually   exercised  their  judgment.      There   seems, 

Vt  therefore,  to  be  no  reason,  from  the  necessity  of  the  case, 

Lord         wny  the  allowance  by  the  justices  should  not  be  a  ministe* 
Yabborough.    .  /  i.  , 

rial  act  now,  as  well  as  formerly. 

The  justices  in  this  case  have  not  attempted  to  bring 
themselves  within  the  terms  of  the  act,  by  shewing  that  the 
rate  was  not  made  upon  an  estimate  of  net  annual  value, 
but  they  rely  specifically  upon  this,— that  the  rate  did  not 
follow  the  valuation  made  under  the  authority  of  the  Poor 
Law  Commissioners.  1  will  not  flitich  from  saying  that  I 
think  the  justices  cannot  refuse  to  allow  a  rate  even  where 
they  are  of  opinion  that  the  rate  is  not  made  upon  a  proper 
estimate  of  annual  value,  as  required  by  the  act ;  for  I  think 
it  was  simply  intended  to  lay  down  a  rule  which  the  parish 
officers  were  to  take  as  their  guide,  and  themselves  carry 
into  operation.  And  with  regard  to  the  valuation,  for  non- 
conformity to  which  the  justices  rejected  this  rate,  though 
undoubtedly  the  opinion  of  scientific  men  may  be  most  useful, 
and  should  have,  all  respect  paid  to  it  by  the  overseers,  yet 
they  must  exercise  their  own  judgment  in  the  last  resort, 
and  assess  property  accordingly.  It  is  to  be  observed  that, 
if  the  justices  will  not  allow  a  rate,  no  provision  is  made  by 
the  act  as  to  what  is  then  to  be  done :  no  appeal  is  given  in 
such  an  event ;  and  the  parish  might  be  left  without  any 
fund  for  supporting  its  poor. 

The  view  which  the  magistrates  have  taken  of  this  case 
is  certainly  very  natural  with  reference  to  the  Words  of  the 
act ;  but  I  think  that  they  were  in  error,  and  that  this  nunt- 
damus  must  go. 

LiTtLEBALE  J. — I  am  of  the  same  opinion.  I  think 
that  the  magistrates  should  have  acted  as  they  would  have 
done  before  the  late  statute.  The  overseers  may  frequently 
think  it  prudent  to  adopt  the  valuation  made  under  the  au- 
thority of  the  Poor  Law  Commissioners,  but  are  not  bound 
to  do  so.    They  may  discover  errors  in  the  valuation,  and 
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therefore  pass  it  by  altogether.     The  magistrates,  I  think,        1840. 

ought  not  to  have  refused  to  allow  this  rate  on  the  ground    J^C^ 
i        -  j  i-  i  i       •  m.  The  Quee* 

that  it  was  not  made  according  to  the  valuation.     Ibey  v. 

have  no  power  to  amend  the  rate/ and  there  is  no  appeal  Y 
from  their  decision ;  so  that,  if  they  will  not  allow  the  rate, 
there  can  be  no  rate  at  all;  and  an  application  must  be 
made  for  a  mandamus  to  make  a  rate.  The  act  has  pro- 
vided two  stages  of  appeal  in  the  case  of  incorrect  valuation, 
and  has  made  special  provision  as  to  the  notices,  8lc.  A 
third  stage  of  appeal  to  the  justices  could  not  have  been 
intended ;  for  there  is  no  provision  as  to  notice  or  any  other 
matter  connected  with  it.  The  two  stages  of  appeal  that 
are  allowed  are  against  the  rate,  not  against  the  valuation. 

Patteson  J. — I  do  not  wonder  that  the  justices,  look- 
ing at  the  terms  of  the  Parochial  Assessment  Act,  should 
think  they  bad  the  power  of  withholding  their  allowance  of 
this  rate.  At  the  same  time  it  appears  to  me  that  they 
were  mistaken  in  their  construction :  the  act  does  not  re- 
quire the  rate  to  be  made  upon  such  an  estimate  as  shall 
satisfy  them  of  its  correctness.  If  the  rate  is  in  the  form 
prescribed,  and  the  overseers  make  the  prescribed  declara- 
tion that  the  rate  has  been  made,  to  the  best  of  their  belief, 
according  to  the  provisions  of  the  act,  that  satisfies  this 
requisition  of  the  first  section,  (unless  there  is  good  reason 
for  supposing  that  their  declaration  is  false  and  collusive,) 
whether  they  turn  out  to  be  right  or  wrong.  It  is  no  part 
of  the  magistrates' discretion  to  go  into  particulars;  they 
are  merely  to  see  that  the  rate  bears  the  general  character 
required. 

With  respect  to  the  valuation  under  the  3rd  section,  I 
cangot  think  that  it  was  intended  to  be  binding  even  where 
there  has  been  no  subsequent  alteration  in  the  value  of  pro- 
perty. There  are  no  words  in  the  act  to  signify  that,  after 
aiich  *  valuation  has  beeo  made,  the  rate  shall  be  in  con- 
formity with  it.  So  the  section  of  the  Poor  Law  Amend- 
ment Act  that  has  been  referred  to  does  not  say  no  rate 

K  K  Q, 
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1840.         shall  be  allowed  which  is  not  according  to  such  valuation ; 

v—*v^l/       it  avoids  this,  and  merely  says  that  all  rates  grounded  on 

v<  the  valuation  shall  be  allowed,  without  even  requiring  them 

I*id         to  be  grounded  on  it. 
Yabborough.  ° 

Williams  J.  —  I  agree  in  thinking  that  the  act  fur- 
nished the  magistrates  with  good  reason  for  conceiving  that 
they  had  the  power  which  they  have  exercised.  I  do  not 
know  whether  the  question  might  not  have  been  doubtful 
to  my  mind,  if  I  did  not  see  that  there  is  a  provision  made 
by  the  6th  section  for  the  exercise,  on  appeal,  of  that  very 
power  over  the  valuation  which  they  have  assumed  in  the 
first  instance.  If  the  form  of  rate,  as  prescribed  by  the  act, 
is  observed,  I  do  not  see  that  the  justices  have  any  othei 
discretion  than  they  bad  formerly. 

Rule  absolute. 


Tuesday,  YoRKE  v.  CHAPMAN. 

April  2bM. 

TheMarshal^  XRES PASS  and  false  imprisonment.  Pleas;  I,  not  guilty: 
Bench  prison    2>  Justification  by  the  defendant  as  marshal  of  the  Queen's 

is  not  liable      Bench  prison,  under  a  rule  of  Court,  authorizing  the  marshal 

for  a  tortious  .  .  *       ..        ■     .  ,         .       . 

act  committed  to  imprison  prisoners  for  disorderly  conduct  in  the  strong 

by  the  deputy    ro0m  of  the  prison. 

marshal  in  r  .... 

ill-treating  a  Replication,  except  as  to  the  said  rule,  de  injuria. 

eSrds"  of  hi!  At  lhe  trial  before  Lord  dinger  C.  B.,  at  the  last  King- 
office,  unless  ston  assizes,  the  plaintiff  called  one  of  the  turnkeys  of  the 
mentofthede-  prison,  who  proved  that  by  the  orders  of  Mr.  Chester,  the 
Pufy is  proved,  deputy  marshal,  he  took  the  plaintiff  to  the  strong  room  of 
shew  that  the  the  prison,  where  he  was  confined  for  a  month.  At  the 
marshal  was      cj08e  Qf  tne  plaintiff^  ca8C|  his  lordship  directed  a  nonsuit, 

the  act  done,  on  the  ground  that  there  was  no  evidence  against  the 
defendant,  as  the  appointment  of  Mr.  Chester  as  deputy 
marshal  had  not  been  proved.  The  plaintiff  refused  to  be 
nonsuited ;  whereupon  his  lordship  directed  a  verdict  for 
the  defendant. 
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Thesiger,  on  a  former  day  in  this  term  (a),  moved  for  a 
rule  nisi  for  a  new  trial,  for  misdirection;  and  relied  on 
Woodgate  v.  Knatchbull  (&)  and  Raphael  v.  Goodman  (c) 
to  shew  that  the  defendant  was  liable  for  the  acts  of  his 
deputies.  [Coleridge  J.  Did  you  put  it  to  the  jury  that  the 
defendant  must  have  been  cognizant  of  the  act  of  imprison- 
ment from  the  length  of  time  it  continued  i  ]     No. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  judgment. — This 
action  was  brought  against  the  marshal  of  the  Queen's 
Bench  prison  for  an  assault  committed  by  the  deputy  mar- 
shal on  a  person  in  custody.  That  person's  appointment 
as  deputy  was  not  proved,  nor  that  defendant  had  given  any 
order  to  assault  or  imprison  plaintiff,  or  had  any  knowledge 
that  in  fact  he  had  been  imprisoned ;  but  plaintiff's  learned 
counsel  contended  that  the  marshal  was  responsible  for  his 
deputy's  misconduct,  precisely  in  the  same  manner  as  the 
sheriff' for  that  of  his  undersheriff  or  any  of  his  inferior 
officers.  But  that  is  so  only  where  the  relation  of  under- 
sheriff  is  proved,  or  the  officer  is  set  in  motion  by  the  she- 
riff's warrant,  and  the  offence  is  committed  in  the  course  of 
acting  as  undersheriff,  or  in  execution  of  the  warrant.  In 
the  present  case  the  opinion  of  the  jury  might  have  been 
taken  whether  the  manner  in  which  the  affairs  of  the  prison 
were  carried  on  did  not  prove  an  appointment  of  the  impri- 
soning party,  or  whether  the  facts  did  not  shew  the  impri- 
sonment to  be  an  act  of  discipline  which  defendant  must 
have  sanctioned.  But  this  not  having  been  done,  the  evi- 
dence, being  only  that  plaintiff  was  imprisoned  by  a  person 
whom  he  called  deputy  marshal,  fell  short  of  what  would  be 
necessary  to  support  a  case  against  the  sheriff  for  the  act  of 
his  officer,  supposing  that  analogy  to  be  complete. 
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Rule  refused. 


(a)  April  15th,  before  Lord 
Denman  C.  J.,  Patteton  and  Cole- 
ridge,  J». 


(b)  8  T.  R.  148. 

(c)  3  N.  &  P.  547. 


1840. 
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Tuesday, 
April  2&th. 

Ejectment  by 
first  mortgagee 
against  mort- 
gagor, defence 
that  the  mort- 
gage was  frau- 
dulent, second 
mortgagee 
called  as  w  it- 
uess  to  prove 
the  fraud,  re- 
jected as  in— 
coinpeteut. 


Doe  d.  Cuthbert  v.  Bamford. 

Ej ECTM  ENT.  At  the  trial  before  Lord  Abinger  C.  B, 
it  appeared  that  the  lessor  of  the  plaintiff  claimed  as  assignee 
under  a  mortgage  by  the  defendant.  The  defence  set  up 
was  that  the  mortgage  was  fraudulent,  and  a  witness  was 
called  to  prove  the  fraud;  on  the  voire  dire  he  admitted  that 
he  was  the  second  mortgagee,  whereupon  the  lord  chief 
baron  rejected  him,  and  the  verdict  passed  for  the  plaintiff. 

Pfatt,  on  a  former  day  (a)  in  this  term,  moved  for  a  rule 
nisi  for  a  new  trial,  on  the  grouud  of  the  improper  rejection 
of  evidence,  and  cited  Doe  v.  Clarke  (Jb). 

Car.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — If  this  action  succeeds  there  will  be  a  change  of 
possession,  and  the  witness  will  not  be  able  to  recover 
against  the  new  possessor  without  proving  what  be  himself 
comes  to  prove  here;  whereas,  if  the  action  fails,  he  will  be 
entitled  to  possession  at  once,  since  defendant  cannot  resist 
him. 

In  Doe  v.  Clarke  (A)  it  was  held  that  the  son  of  an  elder 
brother  (who  was  dead)  of  lessor  of  plaintiff  might  be  called 
for  defendant,  who  was  not  in  the  situation  of  tenant  at  all, 
but  who  claimed  as  devisee;  Tindal  C.  J.  and  the  Court 
intimating  that  if  defendant  had  been  tenant  to  witness,  it 
would  be  otherwise. 

The  witness  here  is  therefore  interested  in  the  event  of 
the  suit  itself,  and  was  properly  rejected. 

Rule  refused. 


(a)  April  15th,  cor.  Lord  Den- 
man C.  J  ,  Potteson  and  Coleridge 
Js. 


(6)  3  Bing.  New  C.  429. 
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Latch  v.  Wedlake  and  L.  Thomas.  Monday, 

April  28<A. 
ASSUMPSIT.    The  declaration  alleged  that  the  defend-  The  defend- 

nnta  find  W    T 

ants  and  one  Roster  Thomas  were  jointly  possessed  of  the  were  partners 

collieries  called  Cam  Gethin  Collieries,  and  were  then  en-  in  a  colliery, 

gaged  in  copartnership  in  the  trade  or  business  of  working  ber,  1835,  the 

the  said  collieries,  &c,   and  thereupon,   to  wit,   on  &c.f  defendants 
*  1  .      •  .       wgned  an 

by  a  certain  agreement  then  made,  it  was,  amongst  other  agreement 

things,  agreed  by  and  between  the  plaintiff  and  the  defend-  J[jfh*epJjk* 
auts,  that  the  defendants  and  Rosser  Thomas  should  sell  and  to  be  made  re- 
deliver unto  the  plaintiff  &c.  (the  declaration  then  set  out  a  f^nXnts^ncT 
contract  to  sell  eighty  tons  of  coal  per  day,  according  to  &  T.  of  the 
the  agreement  hereinafter  stated,  and  alleged  a  breach  in  not  the  plaintiff  of 

delivering).  the  other  part, 

B/  by  which  the 

Pleas:  1.  Non  assumpsit:    2.  That  the  defendants  and  parties  of  the 

Rosser  Thomas  were  not  jointly  possessed  of  the  said  col-  a„*eed 'to  sell 
lieries,  nor  engaged  in  copartnership  modo  et  form&.     S.  and  deliver  to 
That  it  was  not  agreed  by  and  between  the  plaintiff  and  the  certain  supply 
defendants  as  in  the  declaration  stated.    4.  That  after  the  of  coals  from 
1  •         i-i         • .  ».       •      1  «    *         «.,.      thelr  colliery 

making  of  the  said  agreement,  &c,  and  before  the  time  for  for  the  term 

performing  the  agreement  in  any  respect  had  elapsed,  and  ?f  ^^JJJJJ 
before  any  breach  thereof,  and  before  the  commencement  from  1st  July, 
of  the  suit,  &c.,  to  wit,  on  &c,  it  was  at  the  plaintiff's  re-  Jj||  p^eVd"* 
quest,  agreed  by  and  between  the  plaintiff  and  defendants,  instrument 
that  neither  of  them  should  thereafter  perform   the   said  astipulation 
agreement  on  their  respective  parts,  and  that  the  plaintiff  bJ  tne  parties 
and  defendants  should  be  respectively  discharged  therefrom,  part,  for  a 
and  the  said  agreement  was  then  accordingly  waived,  aban-  T* ?et^f  f^ 
doned,  and  wholly  rescinded.  wharf.  At  the 

At  the  trial  before  Gurney  B.,  at  the  Monmouthshire  J^eement'the 
spring  assizes,  1839,  it  appeared  that  the  defendants  and  parties  were 

t>  ffi»  •     ,««^  .  •  1      •        acting  under  a 

one  Rosser  J  nomas,  m  1835,  were  partners  in  a  coal  mine  similar  agree- 
ment, which 
was  to  expire  on  the  1st  July,  1837,  and  was  executed  by  R.  T.  also ;  but  it  T.  never 
signed  the  agreement  in  question,  and  on  being  asked  so  to  do,  in  July,  1837,  refused. 
There  was  also  evidence  that  the  plaintiff  had  treated  this  agreement  as  not  binding: — 
Held,  in  an  action  by  the  plaintiff  against  the  defendants  on  the  agreement,  that  it  was 
a  question  for  the  jury,  whether  the  parties  intended  the  instrument  to  be  binding  only 
on  the  condition  that  R.  T.  should  sign  it. 
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called  Cam  Gethin  Collieries,  under  the  firm  of  Raster 
Thomas  &  Co.  The  plaintiff  was  a  coal-shipper  at  New- 
port, and  for  many  years  had  been  in  the  habit  of  purchas- 
ing the  Cam  Gethin  coals  from  Roster  Thomas,  who  had 
been  the  manager  of  the  Cam  Gethin  mine.  On  the  3d 
October,  1835,  the  defendants  signed  an  agreement  at  the 
plaintiff's  house  in  substance  as  follows : — 

"  Memorandum.— That  on  the  3d  day  of  October,  in  the  year,  1835, 
it  was  agreed  between  Hornet  Tkomat,  Thomas  Wedlake  and  Lewis 
Thomas  of  the  one  part,  and  Joseph  Latch  of  the  other  part.  The  said 
Rotter  Thomas,  T.  Wedlake  and  L.  Thomas,  for  themselves,  their  exe- 
cutors, administrate!  s  and  assigns,  agree  with  the  said  J.  Latch,  his 
executors  and  administrators,  to  sell  and  deliver  to  him,  in  tram  wag- 
gons to  be  found  and  provided  for  that  purpose,  and  kept,  maintained, 
and  repaired  by  the  said  JR.  Thomas,  T.  Wedlake  and  L.  Thomas,  &c. 
at  or  upon  the  wharf  in  the  occupation  of  the  said  J.  Latch,  called 
Commercial  Wharf,  in  the  parish  of,  he,  eighty  tons  per  day,  Sundays 
excepted,  of  marketable  coal,  to  be  raised  and  got  from  the  collieries 
of  the  said  ft.  Thomas,  T.  Wedlake,  and  L.  Thomas,  on  the  west  tide 
of  the  river  Rumney,  and  in  the  parish  of  Gellygare,  in  the  county  of 
Glamorgan,  commonly  called  and  known  by  the  name  of  Cam  Gethin 
Collieries,  for  the  term  of  three  years,  commencing  on  and  from  the 
first  day  of  July  in  the  year  1837.  And  the  said  /.  Latch,  for  himself, 
his  executors  and  administrators,  promises  and  agrees  to  and  with  the 
said  ft.  Thomas,  T.  Wedlake  and  L.  Thomas,  to  purchase  from  them  the 
said  eighty  tons  per  day,  Sundays  excepted,  of  such  marketable  coal  as 
aforesaid,  for  the  term  of  three  years,  commencing  as  aforesaid,  and  to 
pay  the  said  ft.  Thomas.  T,  Wedlake  and  JL  Thomas,  fur  the  same  the 
price  or  sum  of  five  shillings  and  oue  penny  per  ton,  &c. 

And  the  said  J.  Latch,  for  himself,  his  executors  and  administrators, 
hereby  agrees  to  take  and  rent,  and  the  said  R.  Thomas,  T.  Wedlake, 
and  L,  Thomas  hereby  agree  to  let  the  said  wharf,  called  Commercial 
Wharf,  to  the  said  J,  Latch,  for  the  said  term  of  three  years,  com- 
mencing on  and  from  the  said  first  of  July  in  the  year  1837,  for  the 
yearly  rent  of  160/.,  free  and  clear  of  and  from  all  taxes  and  imposi- 
tions of  every  kind,  which  are  to  be  paid  and  discharged  by  the  said 
J.  Latch,  his  executors  and  administrators* 

As  witness  the  hands  of  the  said  parties  hereto,  on  the  3rd  day  of 
October,  1835. 

(Signed)  Joseph  Latch, 

Thomas  Wedlake, 
Lewis  Thomas" 
Witness,  Richard  Mullock." 

It  appeared  from  the  evidence  of  the  attesting  witness,  that 
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he  was  sent  for  and  went  to  the  plaintiff's  house  to  witness  1840. 
the  execution  of  the  above  agreement,  and  that  only  the  plain- 
tiff and  defendants  were  present.  Nothing  was  said  as  to  the 
signature  of  Rouer  Thomas,  and  he  never  in  fact  signed  the 
agreement,  and  on  its  being  presented  to  him  for  signature 
two  years  afterwards,  on  the  15th  July,  1837,  he  refused 
so  to  do.  It  appeared  that  two  previous  agreements  of  a 
similar  nature  had  been  entered  into  between  the  plaintiff 
and  Rosser  Thomas  and  the  defendants,  which  had  been 
signed  by  all  three  members  of  the  partnership,  and  which 
had  been  carried  into  effect;  and  that  the  parties  were 
acting  under  one  of  the  said  agreements,  which  was  to 
expire  on  the  1st  July,  1837,  at  the  time  of  making  the 
above  instrument.  It  also  appeared  that  agreements  of  this 
nature  by  coal  owners  to  deliver  coals  during  a  certain 
period,  commencing  from  a  future  date,  were  not  unusual 
in  that  country.  The  counsel  for  the  defendants  contended 
that  the  alleged  agreement  was  nothing  more  than  a  pro- 
posal, conditional  upon  Ro$ser  Thomas  assenting  to  the 
terms  and  executing  it,  and  that  it  never  had  in  fact  been 
completed.  He  also  called  witnesses  to  shew  that  the 
plaintiff  had  treated  the  agreement  as  an  abandoned  one, 
and  that  in  the  course  of  a  negotiation  he  had  entered  into 
with  other  parties  respecting  a  supply  of  coals,  he  had  re- 
peatedly spoken  of  his  interest  in  the  Carn  Gethin  Collieries 
as  expiring  on  the  first  July,  1837*  The  learned  baron 
directed  a  verdict  to  be  found  for  the  plaintiff  on  the  first 
and  third  issues,  as  he  considered  the  agreement  to  have 
been  proved,  and  that  the  absence  of  the  signature  of  Rosier 
Thomas  was  immaterial,  the  parties  being  partners,  and  he 
left  the  evidence  on  the  second  and  fourth  issues  to  the  jury. 
The  verdict  passed  for  the  plaintiff  on  all  the  issues, — da- 
mages 831/.  6s.  8d. ;  and  his  lordship  gave  leave  to  move  to 
enter  a  verdict  for  the  defendants  on  the  first  and  third  issues. 
Maule,  in  the  ensuing  Easter  term,  obtained  a  rule  nisi 
accordingly,  and  also  for  a  new  trial,  on  the  ground  of  the 
verdict  on  the  fourth  issue  being  against  evidence. 

LL  2 
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1840.  Talfourd  Serjt.  and  J.  Talbot  shewed  cause  in  Hilary 

term  last  (a).  The  learned  baron  was  right  in  directing 
the  verdict  to  be  entered  for  the  plaintiff  on  the  first  and 
third  issues.  It  is  quite  clear  that  one  partner  can  bind 
another  in  all  matters  within  the  scope  of  the  partnership  f 
Helsby  v.  Meats  (b),  per  Tindal  C.  J.,  in  Fox  v.  Clifton  (c), 
Sandilands  v.  Marsh  (d);  and  the  evidence  shewed  that  these 
agreements  are  usual  in  the  coal  trade.  Even  if  the  defend- 
ants and  Hotter  Thomas  had  not  been  partners,  the  defend- 
ants would  have  been  estopped  from  denying  it,  after  having 
induced  the  plaintiff  to  enter  into  the  agreement  with  them, 
Lucas  v.  De  la  Cour  (e),  Bass  v.  Clive  (f)f  2  Stark.  Ev. 
18  (2nd  ed.).  The  defendants  indeed  might  have  pleaded 
in  abatement  that  Rosser  Thomas  was  not  joined,  but,  not 
having  done  so,  they  cannot  take  any  advantage  of  the 
omission ;  Cabell  v.  Vaughan  (g),  Richards  v.  Heasher  (A). 
*  At  all  events,  and  independent  of  any  partnership,  the  de- 
fendants who  signed  the  agreement  are  bound  by  it ;  Elliot 
v.  Davis  (i),  Fletcher  v.  Dyche(k),  Strangfords.  Green (/). 

Sir  J.  Campbell  A.  G.  and  Whateley  contri.  No  point 
arises  as  to  partnership  in  this  case,  for  the  jury  found  that 
it  existed.  The  question  is,  what  was  the  intention  of  the 
parties  on  signing  the  agreement  ?  was  it  intended  on  both 
sides  that  Rosser  Thomas  should  sign  ?  This  is  a  question 
for  the  jury,  which  the  learned  baron  ought  to  have  left  to 
them.  The  dilemma  suggested  is,  either  that  this  agree- 
ment is  binding  on  the  three  partners,  or  that  it  binds  the 
defendants  alone,  but  the  dilemma  does  not  arise,  for  it  was 

(a)  January  23d,  before  Lord  (J)  4Mau.  &S.  13. 

DtnmanC.J.,  LiUUdalc,Willi'jm$,  (g)  1  Saund.   291,  and  Serjt. 

and  Coleridge  Js.  Williams*  note  (4),  291  b. 

(6)  6  B.  &  C.  504;  &  C.  8  D.  (A)  1  B.  &  Aid.  29. 

&  R.  289.  (i)  2  B.  &  P.  338. 

(c)  6  Bing.  792.  (*)  2  T.  R.  32. 

(d)  2  B.  &  Aid.  673.  (Q  2  Mod.  228. 

(e)  1  Mau.&S.  249. 
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never  intended  that  the  agreement  should  take  effect  unless 
Rosser  Thomas  came  into  it 

Ci/r.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court : — This  was  a  motion  to  enter  a  verdict  for  the  de- 
fendants, or  to  have  a  new  trial,  upon  two  grounds ;  the 
first,  that  as  to  two  issues  the  learned  judge  had  taken  upon 
himself  to  direct  a  verdict  for  the  plaiutiff,  which  direction 
was  considered  as  erroneous,  or  at  least  that  the  issues 
raised  a  question  of  fact,  on  which  the  opinion  of  the  jury 
should  have  been  taken.  The  second,  which  turned  upon 
the  rescision  of  an  agreement,  was  not  much  contended  for 
on  the  argument ;  and  we  are  of  opinion  that  that  question 
was  properly  left  to  the  jury,  and  that  there  is  no  ground 
for  disturbing  their  finding. 

The  question  involved  in  the  two  first  named  issues  was, 
the  existence  of  an  instrument  as  a  complete  and  binding 
agreement,  upon  which  the  action  was  brought.  On  the  face 
of  it,  it  bore  date  October  3rd,  1835,  and  purported  to  be 
made  between  one  Rosser  Thomas  and  the  defendants  of 
the  one  part,  and  the  plaintiff  on  the  other ;  and  by  it  the 
parties  of  the  first  part  agreed  to  sell  and  deliver  to  the 
plaintiff  a  certain  supply  of  coals  from  certain  collieries,  for 
the  term  of  three  years,  to  commence  on  the  first  day  of 
July,  1837,  at  a  certain  price,  and  with  certain  stipulations 
as  to  carriage,  place  of  delivery,  times  and  mode  of  pay- 
ment, &c.  The  instrument  also  contained  a  stipulation  for 
a  lease  by  the  parties  of  the  first  part,  to  the  plaintiff,  of  a 
wharf,  the  place  of  delivery,  for  the  same  period,  at  a  speci- 
fied rent.  At  the  date  of  this  instrument  the  parties  were 
acting  under  a  similar  agreement,  which  was  to  expire  on 
the  1st  July,  1837*  This  instrument  was  duly  executed  by 
the  plaintiff  and  the  defendants,  but  not  by  Rosser  Thomas, 
and  it  was  proved,  that  upon  an  application  made  to  him  in 
the  month  of  July,  1837,  to  execute  it,  he  declined  to  do 
so,  stating  that  he  considered  the  agreement  at  an  end. 
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1840.        Evidence  also  was  given  that  the  plaintiff,  in  the  course  of  a 
^'  negotiation,  into  which  he  had  entered  with  third  persons,  re- 

o.  spectiog  a  joint  supply  of  coals,  had  repeatedly  spoken  of  his 

Wbdlaks.  uitere8t  jn  the  supply  of  coals  from  the  collieries  in  ques- 
tion as  expiring  on  the  1st  July,  1837,  and  had  never  spoken 
of  his  having  any  interest  in  it  beyond  that  time,  although 
his  means  of  supply  were  then  under  calculation,  and  he 
was  informed  that  other  persons  had  agreed  for  the  coals 
from  those  collieries  after  that  date. 

It  was  contended,  in  support  of  the  direction,  that  this 
was  a  partnership  transaction,  and  that  the  two  defendants, 
by  their  execution,  had  bound  Rosser  Thomas,  or  that  at  all 
events  they  had  thereby  made  themselves  liable  on  the  in- 
strument. But,  without  questioning  the  general  truth  of  the 
principles  on  which  these  positions  are  grounded,  we  think 
that  the  circumstances  above  mentioned  raised  a  prior  ques- 
tion proper  to  have  been  submitted  to  the  jury,  whether 
the  intention  of  all  the  parties  was  not  that  Roster  Thomas 
should  be  an  actual  party  to  the  agreement;  whether  the 
plaintiff  on  his  part  did  not  contract  on  the  faith  that 
Rosser  Thomas  should  join,  and  he  thereby  have  his  addi- 
tional security  for  the  performance  of  the  agreement ;  and 
whether  the  defendants  on  theirs  did  not  execute  upon  the 
understanding  that  Rosser  Thomas  was  consenting  to  and 
would  join  in  executing  the  instrument.  If  the  jury  had  so 
thought,  the  transaction  would,  under  the  circumstances 
found,  have  been  incomplete,  for,  wherever  an  instrument 
is  to  be  executed  by  several  parties,  there  must  be  some 
interval  between  the  execution  of  each ;  and,  if  all  be  not 
present  at  the  same  time,  that  interval  may  be  considerable, 
and  it  cannot  be  contended  that  the  mere  fact  of  execution 
by  one  conclusively  binds  him,  where  that  has  been  done  on 
the  faith  that  all  will  execute,  and  any  one  shall  refuse.  We 
are  of  opinion,  therefore,  that  this  case  should  go  down 
again,  in  order  to  submit  this  question  to  the  jury. 

Rule  absolute. 
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Scales  t>.  Key,  Bart,  and  others.        "  Thur$dayt 

April  30*A. 

CsASE  for  a  false  return  to  a  mandamus.    The  declaration  l.  Where  the 

alleged  that  on  the  8th  February,  1831,  the  plaintiff  was  mandamus  to 

duly  elected  into  the  office  of  alderman  for  the  ward  of  admit  an  *1- 

Portsoken,  in  the  city  of  London,  and  that,  the  mayor  and  ine  city  of 

aldermen  having  refused  to  admit  him  iuto  the  said  office,  Lo^on  stated 
.  .      i  .      r  i  i-i  an  immemorial 

he  obtained  a  writ  of  mandamus  commanding  them  so  to  custom  for  the 

do.    The  declaration  then  set  out  the  return  to  the  manda-  court  oUhf . 

mayor  and  al- 

mus  (a),  which  alleged  a  custom  for  the  court  of  the  mayor  dennen  to  de- 
and  aldermen,  from  time  immemorial,  to  have  the  cognizance  theriTperson 
of  examining  and  adjudging  concerning  the  election  of  every  elected  alder- 
person  elected  into  any  office  within  the  city,  whensoever  cording  to 
the  merits  of  such  election  had  been  brought  into  question  t!ieir  discre- 

t  .-i.  •  it*  i    ■         *. tlon  and  eo*m 

by  the  petition  of  any  person  interested  therein,  and  also  of  science,  a  fit 

examining  and  determining  whether  or  not  any  person  so  ""^JJ^Jd 

returned  to  the  said  court  of  mayor  and  aldermen  as  an  qualified,  on 

alderman,  was  according  to  the  discretion  and  sound  con-  ^^  °he  ° 

sciences  of  the  mayor  and  aldermen  of  the  said  city  for  the  )ury  found  that 

time  being,  a  fit  and  proper  person,  duly  qualified  in  that  had  existed 

behalf,  whensoever  the  fitness  and  qualification  of  the  per-  from  lime.  . 

*    .  .  immemorial 

son  so  returned  had  been  brought  into  question  by  the  dowft  to  1689: 

petition  of  any  person  interested  therein.    The  declaration  UJj^^Si^ 

traversed  this,  amongst  other  averments,   in .  the  return,  amounted  to 
n.  .       ...  a  verdict  that 

Plea:  not  guilty,  the  CU9tom 

At  the  trial  before  Lord  Denman  C.  J.  at  Guildhall,  at  still  existed. 
...  -       rr,  .   .  ,         ,  .     .#«.  ,       Held,  also, 

the  sittings  after  Trinity  term,   1834,  the  plaintiff  proved  that,  although 

his  election,  put  in  the  mandamus  aud  return,  and  proved  the  jury  may 
'  r  r  find  an  issue 

a  bye-law  of  the  common  council  of  13  Anne  (GO  Sept.  in  special 

1711),  *  for  reviving  the  ancient  manner  of  electing  alder-  {JeTare  „<£ **" 

entitled  to 

(a)  See  Re*  v.  The  Mayor  of     the  same  case,  lN.&M.  28&;  2  have  it  entered 

London,  3B.&Ad.255,  where  the      N.  &  M.  126;  6  N,  &  M.  870;  a,VPeC1^ 

....  -  ««.r        .   «  .    -  verdict,  unless 

return  was  held  good  upon  nrgu-      1  M'Lean  8c  Rob.  1.  disputed  ques- 

ment.    See  also  further  stages  of  tions  of  law 

are  raised  by  the  finding. 

2.  For  the  effect  of  the  11  Geo.  1,  c.  18,  and  the  bye-law  13  Anne,  on  the  above 

custom  of  the  mayor  and  aldermen  of  London,  see  Rex  v.  Johnson,  1  M'Lean  &  Rob.  1. 
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men,"  which,  after  reciting  that  by  the  ancient  custom  of 
the  city,  when  any  ward  became  vacant  of  an  alderman,  the 
inhabitants  of  that  ward,  haviug  a  right  to  vote,  were  wont 
to  choose  one  person  only,  being  a  citizen  and  freeman,  to 
be  alderman  of  the  ward,  enacts,  "  for  reviving  the  said 
ancient  custom,  that  there  shall  from  thenceforth,  in  all 
elections  of  aldermen  of  the  city,  be  elected  at  a  wardmote 
to  be  holden  for  that  purpose,  only  one  citizen  and  free- 
man, to  be  returned  to  the  court  of  mayor  and  aldermen, 
which  person  so  returned  shall  be  by  them  admitted  and 
sworn  (a)." 

The  defendants  proved  from  the  corporation  books  up- 
wards of  100  instances  of  rejection  by  the  court  of  mayor 
and  aldermen  of  persons  elected  by  the  ward  as  aldermen. 
The  first  case  proved,  was  in  1443,  and  the  last  in  1689* 
The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether 
upon  this  evidence  the  custom  had  existed  from  time  imme- 
morial. The  jury  found  that  the  custom  had  so  existed 
down  to  the  year  1 689,  whereupon  the  counsel  for  the 
plaintiff  claimed  to  have  it  put  to  the  jury  whether  the  cus- 
tom had  existed  since  that  period,  but  his  lordship  refused. 
The  plaintiff  then  claimed  to  have  the  verdict  entered  for 
himself;  his  lordship  however  directed  it  to  be  entered  for 
the  defendants. 

Sir  James  Scarlett,  in  the  ensuing  Michaelmas  term,  ob- 
tained a  rule  nisi,  either  to  enter  the  verdict  for  the  plaintiff, 
or  to  enter  it  specially,  or  for  a  new  trial,  and  contended 
that,  as  the  custom  had  not  been  proved  to  exist  later  than 
1689,  it  was  a  question  for  the  jury  to  say  whether  it  had 
not  been  abandoned  or  abrogated,  and  whether,  as  it  was 
inconsistent  with  the  bye-law  of  IS  Anne,  it  was  uot  a 
usurpation  by  the  court  of  mayor  and  aldermen. 

This  case  stood  over  till  the  judgment  of  the  House  of 
Lords  in  Hex  v.  Johnson  (A),  on  a  writ  of  error  from  the 

(c)  See  the  bye-law  at  length,         (6)  1  Maclean  &  Rob.  1. 
Rex  v.  Mayor  qf  London,  6  N.  & 
M.  870. 


EASTER  TERM,  III  VICT.  507 

Exchequer  Chamber,  should  have  been  obtained,  and  that         1840. 
case  being  now  decided  (a), 

Sir  J.  Campbell  A.  G.,  Law  (Recorder)  and  Bullock 
shewed  cause.  This  rule  was  obtained  on  a  supposed  mis- 
direction of  Lord  Denman  C.  J.  in  not  catling  upon  the 
jury  to  find  whether  the  immemorial  custom  had  existed 
later  than  1689,  but  his  lordship  gave  precisely  the  same 
direction  in  Rex  v.  Johnson  (a),  which  ruling  has  been  con- 
firmed in  the  Exchequer  Chamber  (a)  and  House  of 
Lords  (6).    The  present  question  therefore  is  res  judicata. 

The  plaintiff  in  person,  contri,  relied  upon  the  bye-law 
13  Anne,  and  the  11  Geo.  1,  c.  18,  as  having  put  an  end 
to  the  custom. 

Littledale  J. — I  am  of  opinion  that  his  lordship  was 
perfectly  right  in  the  way  in  which  he  left  the  question  to 
the  jury,  and  that  upon  the  evidence  it  would  have  been 
improper  to  ask  them  whether  the  custom  continued  to  exist 
since  1689.  It  must  be  taken  now  as  proved,  that  there  was 
no  doubt  of  the  existence  of  the  custom  from  time  immemo- 
rial to  that  year,  and,  that  being  so,  I  apprehend  the  custom 
could  only  be  got  rid  of  in  one  of  three  ways :  first,  by  an 
act  of  parliament;  second,  by  an  act  or  bye-law  of  common 
council,  for  the  city  of  London  have  power  to  alter  their 
customs  by  bye-law  (c) ;  third,  if  in  any  elections  of  alder- 
men since  1689  acts  had  been  shewn  inconsistent  with  the 
existence  of  this  custom,  there  would  have  been  a  question 
for  the  jury  whether  the  custom  did  exist  or  not.  In  the 
absence  of  any  of  these  thiee  modes,  the  custom,  being 
proved  to  exist  in  1689,  must  be  intended  in  law  to  conti- 
nue, for  the  nonuser  since  that  period  only  shews  that  no 
occasion  had  arisen  to  call  it  forth.     But  it  is  argued  that 

(a)  6N.&M.  870.  (c)  See  Hutchins  v.  Player,  Sir 

lb)  1  Maclean  &  Rob.  1.  O.  Bridgm.  (Judgments)  *72. 
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1840.  the  1 1  Geo.  1,  c.  18,  in  effect  has  done  away  with  the  cus- 
tom. I  do  not  think  however  that  it  at  all  interferes  with 
the  ancient  customs  of  the  city  as  to  the  right  of  approval 
exercised  by  the  mayor  aud  aldermen*  So  also  the  bye-law 
of  Anne,  which  is  also  relied  upon,  merely  revives  the  an- 
cient custom  as  to  the  election  of  aldermen,  but  says  nothing 
as  to  the  right  of  approval.  Thus  I  should  have  held,  in- 
dependent of  any  decision  on  the  subject,  but  in  fact  the 
decisions  in  -Bear  v.  Joknton  (a)  are  express  on  the  point. 
Then  with  regard  to  nonuser  for  140  years  past,  a  ques- 
tion on  that  point  cannot  arise  for  the  jury  to  decide  that 
the  custom  is  extinct,  because  from  the  nature  of  the  custom 
it  may  be  that  no  occasion  has  arisen  during  that  period  for 
putting  it  in  practice.  The  rule  therefore  must  be  dis- 
charged. 

Pattbson  J. — The  point  on  which  this  rule  was  granted 
was,  whether  the  finding  of  the  jury  should  be  entered  for 
the  plaintiff  or  for  the  defendant,  or  as  a  special  finding, 
and  it  has  stood  over  until  Rex  v.  Johnson  (a)  should  be 
decided  in  the  House  of  Lords.  In  that  case  the  point 
raised  to-day  might  have  been  and  in  fact  was  made  on  the 
bill  of  exceptions,  and  is  in  fact  there  decided.  But  sup- 
posing that  not  to  be  so,  and  that  it  was  open  to  us  to 
inquire  whether  the  nonuser  of  the  custom  from  1689  down- 
wards, was  any  proof  that  the  custom  did  not  exist,  or  that 
it  was  abrogated  by  the  bye-law  or  statute,  I  should  be  of 
opinion  that  it  was  not.  The  custom  is  for  the  mayor 
and  aldermen  to  exercise  the  right  of  rejection  ;  it  is  clear 
therefore  that  this  right  cannot  be  exercised  till  after  elec- 
tion, and  it  is  evident  that  any  enactment  as  to  the  mode  of 
election  cannot  affect  the  custom  which  is  to  arise  subse- 
quently. Now  the  jury  having  found  the  custom  to  exist 
down  to  1689,  the  only  question  is,  whether  it  is  put  an  end 
to  by  the  bye-law  of  Anne;  but  as  that  bye-law  clearly  only 

(a)  6N.&M.  870;   1  Maclean  &  Rob.  1. 
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regulates  the  mode  of  election  in  the  wardmote,  I  think  my         1840. 
lord  could  not  have  left  it  to  the  jury  to  say  whether  the      s^"^/ 
custom  was  abolished,  and  that  the  finding  was  in  fact  a  ». 

finding  for  the  defendants.  The  only  remaining  question  Kby* 
is,  whether  the  plaintiff  is  entitled  to  have  the  finding  en* 
tered  as  a  special  verdict.  No  doubt,  where  the  jury  find 
facts  involving  disputed  points  of  law,  the  parties  are  enti- 
tled to  take  the  opinion  of  a  court  of  error,  but  it  is  not 
"because  juries  give  their  verdict  in  particular  words  that  a 
special  verdict  must  be  necessarily  entered.  If  the  jury  on 
an  indictment  for  larceny  find  that  the  prisoner  did  not  steal, 
that  is  equivalent  to  not  guilty.  The  same  principle  is 
applicable  here.  Therefore,  even  if  this  case  were  not  go- 
verned by  the  decision  in  the  House  of  Lords,  I  should  be 
of  opinion  that  the  rule  must  be  discharged. 

Coleridob  J.  concurred. 

Lord  Denman  C.  J. — The  11  Geo.  1,  c.  18,  was  clearly 
shewn  in  Alderman  Winckerter%%  case  (a)  not  to  have  oper- 
ated on  the  custom.  The  only  question  now  is,  whether 
on  proof  being  given  that  the  custom  had  existed  from  time 
immemorial  down  to  a  certain  date,  it  was  necessary  in  law 
to  give  evidence  that  it  existed  up  to  the  present  time. 
But  suppose  the  custom  had  been  proved  to  have  existed 
a  week  before  the  trial,  would  it  have  been  necessary  to  go 
further,  and  if  not,  where  is  the  limit  to  be  placed  ? 

Rule  discharged. 
(a)  4  Mann.  &  R.  36. 
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Tuesday, 
April  28M. 

In  a  plea  of 
son  assaolt 
demesne,  the 
allegation 
"  before  the 
said  time 
when,  6xc." 
sufficiently 
confesses  the 
assault  in  the 
declaration. 
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Wise  v.  Hodsoll. 

TRESPASS  for  unult  and  battery.  Plea;  that  just 
before  the  said  time  when,  etc.  to  wit,  on  the  day  and  year 
in  the  declaration  mentioned,  the  plaintiff  with  force  and 
arms  assaulted  the  defendant,  and  would  then  have  beat, 
bruised  and  ill-treated  him,  if  he  had  not  immediately  de- 
fended himself  against  the  plaintiff,  as  he  the  defendant 
lawfully  might  for  the  cause  aforesaid :  and  the  defendant 
further  says  that,  if  any  hurt  or  damage  then  happened  or 
was  occasioned  to  the  plaintiff,  the  same  happened  and 
was  occasioned  by  the  assault  of  the  plaintiff  upon  the  de- 
fendant, and  in  the  necessary  defence  of  himself,  the  de- 
fendant, against  the  plaintiff.  Verification.  Special  demur- 
rer, setting  out  for  cause  that  the  plea  did  not  sufficiently 
confess  the  assault  and  battery,  and  that  the  allegation,  that 
the  defendant  did  at  the  said  time  when,&c.  defend  himself 
against  the  plaintiff,  is  no  confession  of  any  assault  or  beat- 
ing of  plaintiff  by  defendant,  nor  is  it  to  be  implied  that 
such  alleged  defending  against  plaintiff  by  defendant  was 
an  active  defence  and  not  a  passive  defence  by  the  defend- 
ant, and  that  the  said  plea  should  have  admitted  that  the 
said  alleged  defence  of  himself  by  the  defendant  consisted 
of  and  was  the  alleged  assault  and  battery  in  the  declaration 
mentioned. 


Miller,  in  support  of  the  demurrer.  The  plea  does  not 
confess  an  assault  by  the  defendant,  and  it  amounts  to  not 
guilty.  In  The  Earl  of  Manchester  v.  Vale  (a),  where  the 
declaration  charged  a  trespass  for  entering  a  close,  and  with 
cattle  treading  down  and  consuming  the  grass,  the  plea  in 
bar  justified  at  the  said  time  when,  &c,  and  it  was  held 
that  the  plea  did  not  confess  the  trespass.  [PattesonJ.  That 
plea  confessed  the  trespass  committed  by  the  defendant, 
viz.  his  entry  of  the  close,  but  not. the  trespass  committed 

(a)  1  Saund.  23. 
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by  the  cattle,  which  belonged  to  another  party.]  In  Gould 
v.  JLasbury  (a)  and  Margetts  v.  Bays  (b)  it  was  held  that 
pleas  to  the  cause  of  action  in  the  declaration  mentioned, 
"  if  any  such  there  be"  did  not  sufficiently  confess.  [Lit- 
tledale  J.  In  Lowe  v.  King(c)  and  Greene  v.  Jones (d)  the 
plea  of  son  assault  demesne  is  given  at  full  length,  and  the 
latter  case  shews  "  before  the  said  time  wheu,"  &c.  means 
"  before  the  said  time  when  the  said  trespass  is  supposed 
to  be  done."] 
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1840. 


Piatt  contri  was  stopped ;  and 

Per  Curia M(e). — We  think  the  plea  contains  a  sufficient 
confession  of  the  assault  and  battery. 

Judgment  for  the  defendant. 


(a)  1  C.,  M.  &  R.  944. 
(6)  4  A.&E.489;  S.  C.  ON. 
:  M.  228. 
(c)  1  Saund.  76. 


(</)  1  Saund.  295. 
(e)  Lord  Denman  C.  J.,  Little- 
dale,  Patteton  and  Coleridge,  Js. 


Colls  and  others  t>.  Coates. 

JVlGHT MAN  in  Michaelmas  term  last  obtained  a 
rule  calling  upon  the  sheriff  of  the  County  Palatine  of  Lan- 
caster to  shew  cause  why  the  poundage  tal^en  on  the  exe- 
cution of  the  writ  of  fi.  fa.  issued  in  this  cause  should  not 
be  returned  to  the  defendant.  Immediately  after  the  writ 
came  to  the  hands  of  the  under-sheriff  in  the  country,  and 
before  levy,  the  amount  to  be  levied  was  tendered  to  him 
on  the  part  of  the  defendant,  without  poundage.  The 
under-sheriff  insisted  on  the  poundage,  which  was  then 
paid  under  protest. 

having  paid  poundage  under  protest,  the  Court  determined  on  motion 
must  pay  it  back  again. 


Monday, 
May  4th. 

The  sheriff  has 
no  right  to 
poundage  on 
a  fi.  fa.  deli- 
vered to  him, 
where  the 
amount  of  the 
execution  is 
tendered  to 
him  before 
levy;  and  a 
sheriff  having 
refused  to  take 
such  amount 
without 
poundage,  and 
the  defendant 
that  the  sheriff 
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1840.  Crompton  now  shewed  cause*    It  is  not  necessary  that 

v^*-^/      the  sheriff  should  have  the  trouble  of  selling  under  the  writ 
9.  to  entitle  himself  to  poundage;  Ale/urn  v.  Wells  (a)*    The 

Coatis.  sheriff  would  be  justified  in  entering  a  house  to  levy,  not- 
withstanding that  the  parties  had  compromised ;  the  com- 
promise could  not  be  relied  on  in  pleading.  The  de- 
fendant paid  the  money  in  his  own  wrong  if  he  was  not 
bound  to  pay  it,  and  the  Court  will  not  interfere  by  motion, 
but  leave  him  to  his  remedy  by  action. 

Wightman  contrft.  In  the  case  cited  the  sheriff  had 
levied,  though  he  had  not  sold*  "  It  seems,  on  inquiry 
into  the  practice,  the  sheriff  cannot  have  poundage  till  the 
goods  are  sold  (by9  He  referred  also  to  Rawstorne  v.  Wil- 
kinson (c).  [Coleridge  J.  Mr.  Tidd(d)  says,  "  but  it  seems 
that  he  is  not  entitled  to  poundage  if  the  money  be  paid  to 
him  without  any  levy/9  and  cites  2  Mau.  &  S.  fij)6,  70 

Lord  Den  man  C.  J. — I  am  of  opinion  that  as  the  sheriff 
had  not  levied  in  this  case  he  was  not  entitled  to  poundage. 
And  in  Rex  v.  Jetherell  (e),  cited  in  Com.  Dig.  Viscount, 
(F.  1),  it  was  held  that  the  right  to  poundage  may  properly 
be  determined  on  motion. 

Littledalb  J. — As  the  sheriff  did  not  actually  levy,  he 
has  no  right  to  poundage. 

Patteson  J.  concurred. 

Coleridge  J. — I  am  of  the  same  opinion.  The  case 
referred  to  by  Mr.  Tidd  is  Graham  v.  Grill,  where  the 
sheriff  had  seized  and  taken  an  inquisition  upon  a  capias 
utlagatum,  and  it  was  decided  that  he  had  no  claim  for 
poundage,  as  there  had  been  no  venditioni  exponas.    Lord 

(a)  5  T.  R.  470.  (d)  Vol.  ii.  1040,  9th  ed. 

(b)  Loflfe,  433.  (e)  Parker,  1T7. 

(c)  4  Mau.  ft  S.  S56*. 
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EUenborough  observed  in  that  case: — "  But  is  there  not  1840. 
this  difficulty  here,  that  there  has  been  no  levy  of  the  mo- 
ney ;  and  therefore  supposing  a  capias  utlagatum  to  come 
within  the  words  extent  or  execution  in  the  statute  of 
Elizabeth,  must  not  the  money  be  levied,  in  order  to  entitle 
the  sheriff?  The  right  of  the  sheriff  to  poundage  is  a 
right  merely  positivi  juris,  and,  unless  expressly  conferred 
by  the  act  of  parliament,  he  cannot  claim  it.  It  is  not  in 
the  nature  of  a  claim  for  work  and  labour." 

Rule  absolute. 


MlTCHEL  t>.  EDE  and  Others.  Tuesday, 

_  ^  May  6th. 

1  HIS  was  a  feigned  issue,  tried  before  Lord  Denman  C.  J.  a  bill  of 

at  the  sittings  after  Trinity  term,  1836,  at  Guildhall,  when  ^jn8'  ^ 

a  verdict  was  found  for  the  plaintiff  with  nominal  damages,  are  made  de- 

mbjectto.case.  J«*» 

The  issue  directed  by  a  rule  of  this  Court  was,  to  try  vocable  until 

whether  or  not  the  plaintiff  was  entitled  to  have  delivered  bill  oHading 

are  delivered 
to  A*  B.;  the  shipper  of  the  goods,  therefore,  'may  change  his  purpose,  and  make  the 
goods  deliverable  to  any  one  else. 

M.t  a  planter  in  Jamaica,  was  in  the  habit  of  receiving  supplies  from  'the  defendant, 
a  merchant  in  England,  who  was  accustomed  to  send  out  his  vessels  with  supplies  to 
M,  and  other  planters,  and  receive  from  them  consignments  in  return.  In  March  ono 
of  the  defendant's  vessels  arrived  at  Jamaica,  and  M.  wrote  to  the  defendant  that  he 
should  send  150  hogsheads  of  sugar  from  A.M.  estate,  besides  other  produce,  which  he 
directed  the  defendant  to  insure,  and  he  also  advised  him  that  he  had  drawn  on  him  on 
account  of  A.  M.  estate.  The  defendant  had  an  account  with  M.  in  respect  of  this 
estate.  The  defendant  insured  accordingly,  and  paid  the  draft  of  M.  On  the  4th 
April,  M.  shipped  the  goods  on  board  the  defendant's  vessel,  and  the  master  signed  a 
bill  of  lading,  by  which  they  were  made  deliverable  to  the  defendant. 

The  sugars  in  question  had  been  raised  by  the  aid  of  capital  supplied  by  the  plaintiff, 
and  on  the  5th  April  M.  promised  the  plaintiff  to  secure  him  out  of  the  produce  of 
A.  M.  estate,  and  on  the  6th  April  he  indorsed  on  the  bill  of  lading  that  the  sugars  were 
to  be  delivered  to  the  defendant  on  condition  that  he  would  pay  the  bill  for  advances 
made  by  the  plaintiff,  otherwise  the  sugars  to  be  delivered  to  him,  and  M.  delivered 
the  bill  of  lading  to  plaintifi.  On  the  arrival  of  the  goods  in  London,  the  defendant 
refused  to  comply  with  the  condition  indorsed  on  the  bill  of  lading.  M.  was  indebted 
to  the  defendant  to  a  large  amount,  but  he  hold  securities  for  the  debt ;  he  was  also 
indebted  to  the  plaintiff  to  an  amount  greater  than  the  value  of  the  sugar. 

Held,  that  the  property  had  not  vested  in  the  defendant,  either  by  tne  bill  of  lading, 
or  by  the  delivery  on  board  the  defendant's  ship,  or  by  his  payment  of  the  insurance ; 
held  also  that  M.  bad  the  right  to  make  the  special  indorsement  on  the  bill  of  lading, 
and  that  the  goods  vested  in  the  plaintiff  on  the  defendant's  refusal  to  comply  with  the 
condition.  ^        _  _  _    „ 


^J/^/l  i 
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1840.  to  him,  after  satisfaction  of  such  lien  as  the  West  India 
Dock  Company  might  lawfully  claim,  150  hogsheads  of 
sugar,  which  had  arrived  in  the  port  of  London  by  the  ship 
Thisbe,  and  which  were  there  warehoused  in  the  docks  of 
the  company.  The  rule  of  Court  directed  that  the  defend- 
ants were  not  to  set  up  any  right  in  Messrs.  Stewart  and 
Westmoreland,  but  the  plaintiff  was  to  have  a  verdict  whe- 
ther he  or  Stewart  and  Westmoreland  should  be  the  proper 
formal  party  or  not. 

The  plaintiff  is  a  merchant,  residing  at  Kingston  in 
Jamaica;  the  defendants  are  West  India  merchants,  residing 
in  London,  and  owners  of  the  ship  Thisbe.  The  sugars  in 
question  were  shipped  by  John  Mackenzie,  a  planter,  resi- 
dent in  Jamaica,  on  various  occasions,  between  18th  Febru- 
ary and  4th  April,  18S2,  on  board  the  Thisbe,  then  lying  at 
Port  Morant  in  Jamaica,  and  bound  for  London,  uuder  the 
following  bill  of  lading,  signed  by  James  Weekes,  who  then 
and  for  some  years  before  was  and  had  been  captain  of  the 
Thisbe: 

"  Shipped  in  good  order  and  condition  by  J.  Mackenzie,  Esq.,  in 
and  upon  the  good  ship  or  vessel  called  the  Thisbe,  whereof  James 
Weekes  is  master  for  this  present  voyage,  and  now  lying  in  the  port  of 
Port  Morant,  and  bound  for  London,  viz.  150  hogsheads  Muscovado 
sugar,  being  marked  and  numbered  as  per  margin,  and  are  to  be  deli* 
vered  in  the  like  good  order  and  condition  at  the  aforesaid  port  of 
London,  all  and  every  the  dangers  and  accidents  of  the  sea  and  naviga- 
tion of  whatever  nature  and  kind  excepted,  unto  Messrs.  Ede,  Bond  and 
Pearce,  or  to  their  assigns,  he  or  they  paying  freight  for  the  said  goods, 
at  the  rate  of  5s.  sterling  per  cent,  for  sugar,  with  average  accustomed. 
In  witness  whereof  the  master  or  purser  of  the  said  ship  or  vessel  bath 
affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date,  one  of  which 
being  accomplished,  the  rest  to  stand  void.  James  Weekes? 

"  Dated  in  Jamaica,  this  4th  day  of  April,  1832." 

The  bill  of  lading  was  indorsed  as  follows : 

"The  within  sugar  will  be  delivered  to  Messrs.  Ede,  Bond  and  Pearce 
on  condition  only  that  they  give  security  to  Messrs.  Stewart  and  West- 
moreland, that  they  will  pay  the  bill  for  advances  that  Hector  Mitckei9 
Esq.  has  made  or  may  make  to  me,  or  for  account  of  Air  Mount  or  the 
Harbour  Head  estate,  otherwise  the  150  hogsheads  of  sugar  within  men- 
tioned will  be  delivered  to  Messrs.  Stewart  and  Westmoreland;  but  if 
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they  give  that  security,  then  all  other  shipments  of  sugar  from  those  1840. 

estates  will  go  to  them  free  and  unshackled.  John  Mackenzie"         v^v^/ 

"  Kingston,  6th  April,  1 832."  Mitchel 

o. 

J.  Mackenzie,  the  shipper  of  the  goods  in  question,  was  Ede* 
the  owner  and  in  possession  of  the  two  estates  in  Jamaica 
called  Air  Mount  and  Harbour  Head,  mentioned  in  the  fore- 
going indorsement,  and  was  also  in  possession  of  another 
estate  called  Amity  Hall,  as  manager,  and  was  the  attorney 
for  several  other  properties  in  the  said  island.  The  sugar 
was  the  produce  of  the  two  estates  called  Air  Mount  and 
Harbour  Head,  in  the  following  proportions,  viz.  60  hogs- 
heads from  Air  Mount  and  70  from  Harbour  Head. 

On  the  17  th  February,  1832,  Mackenzie  wrote  to  the 
defendants  from  Jamaica,  in  which  he  stated,  "  I  have  to 
announce  the  safe  arrival  of  the  Thisbe  with  the  supplies, 
which  are  nearly  all  landed;  she  will  sail  in  the  first  week 
in  April,  and  you  please  insure  as  follows — Winchester, 
120  hogsheads  and  20  tierces;  Amity  Hall,  120  hogsheads; 
Air  Mount  and  Harbour  Head,  160  hogsheads.'* 

On  the  1 9th  March,  1832,  he  again  wrote  to  the  defend- 
ants, and  stated,  "  The  Mars  sailed  on  the  25th  ult.  and  the 
Thisbe  will  between  the  5th  and  10th  prox.;  her  cargo  will 
be  as  follows — 120  hogsheads,  50  tierces  and  80  puncheons. 
Amity  Hall;  150  hogsheads,  Air  Mount  and  Harbour  Head. 
I  shall  advise  you  of  other  insurances  by  the  remaining 
packet." 

"  P.  S.  I  beg  to  advise  my  bills  in  favour  of  James 
Bryden,  for  1200/.  sterling,  on  account  of  Air  Mount  and 
Harbour  Head.*' 

The  two  bills  in  favour  of  Bryden,  mentioned  in  the  last 
letter,  were  paid  in  due  course  by  the  defendants.  The 
defendants  also  effected  insurances  in  pursuance  of  the  letter 
of  17th  February,  1832,  on  sugar,  rum  and  molasses,  to 
the  amount  of  2280/.  The  plaintiff,  previous  to  the  ship- 
ment, had  made  advances  to  Mackenzie  for  the  purpose  of 
defraying  the  contingent  charges  on  those  estates,  and  for 
providing  stores,  aud  for  other  purposes  connected  there* 

VOL.  in,  M  M 
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1840.  with,  and  on  the  6th  April,  1832,  a  balance  amounting  to 
upwards  of  2000/.  and  exceeding  the  value  of  the  sugars 
was  due  from  Mackenzie  to  the  plaintiff,  and  he  coutinued 
to  make  similar  advances  for  Mackenzie  at  the  time  of  and 
after  the  shipment,  and  he  entered  into  certain  liabilities  or 
engagements  on  behalf  of  Mackenzie,  to  enable  him  to  leave 
the  said  island  for  the  benefit  of  his  health.  And  it  was  by 
means  of  such  advances  that  Mackenzie  had  been  enabled 
to  produce  the  sugars  in  question  from  those  two  estates. 
A  balance  exceeding  the  value  of  the  said  sugars  is  still  due 
on  account  of  such  advances  to  the  plaintiff.  At  the  time 
of  the  shipment  Mackenzie  was  also  indebted  to  the  defend- 
ants to  the  amount  of  40,000/.,  which  debt  still  exists,  but 
for  which  the  defendants  hold  securities.  The  defendants 
Lad  a  joint  account  with  Mackenzie  with  respect  to  the  two 
estates  called  Air  Mount  and  Harbour  Head,  and  a  separate 
account  with  respect  to  the  Amity  Hall  estate.  The  de- 
fendants also  held  three  bonds,  copies  of  which  are  annexed 
to  the  case  (a).  The  defendants,  some  time  previous  to 
4th  April,  1832,  had  been  in  the  habit  of  sending  out  their 
ships  to  Jamaica  with  supplies  to  these  estates  and  other 
estates  in  Jamaica,  and  they  were  also  in  the  habit  of  re- 
ceiving consignments  from  Mackenzie  and  other  planters  in 
return.  These  vessels  took  out  and  brought  home  goods 
from  different  shippers  when  offered.  In  this  instance  the 
Thisbe  sailed  in  the  usual  course,  taking  out  supplies,  and 
she  brought  home  other  produce  shipped  by  different  ship- 
pers, besides  the  sugars  in  question. 

The  captain  of  the  Thisbe  signed  the  bill  of  lading  on 
the  4th  April,  and  on  the  same  day  handed  it  to  Mackenzie. 
On  the  same  4th  April,  Mackenzie  wrote  a  letter  to  the 
plaintiff,  of  which  the  following  extract  relates  to  the  sugars 
in  question: — "Any  balance  that  may  remain  on  your 
account,  and  the  advances  you  are  making  for  me  on  Air 
Mount  and  Harbour  Head  estates,  and  any  liabilities  or 
engagements  you  enter  into  at  your  discretion,  to  enable  me 

(a)  Nothing  turned  on  these  bonds. 
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to  leave  the  island  for  the  benefit  of  my  health,  you  will  1840. 
secure  to  yourself  with  the  produce  of  Air  Mount  and  Har- 
bour Head  estates,  when  in  your  judgment  it  may  be  con- 
venient; and  among  these  engagements  there  is  the  penalty 
that  the  law  enforces  upon  the  captain  of  any  vessel  for 
taking  a  passenger  off  the  island  without  a  ticket,  which 
penalty  I  am  happy  to  find  the  law  provides  shall  be  for  the 
benefit  of  the  persons  to  whom  I  am  indebted,  and  will  be 
recovered  by  them  in  proportion  to  their  claims  and  as  they 
seek  for  it."  On  the  6th  April  (the  date  of  the  indorse- 
ment), Mackenzie  indorsed  and  delivered  the  bill  of  lading 
to  the  plaintiff.  The  bill  of  lading  was  never  in  the  hands 
of  the  defendants.  The  plaintiff  sent  the  bill  of  lading  to 
his  agents  in  London,  Messrs.  Stewart  and  Westmoreland, 
enclosed  in  a  letter  dated  9th  April,  1832.  The  sugars 
arrived  in  the  port  of  London  in  June,  1832,  and  were  de- 
posited in  the  warehouses  of  the  West  India  Dock  Com- 
pany. On  19th  June,  1832,  Messrs.  Stewart  and  West- 
moreland, as  the  agents  of  the  plaintiff,  applied  to  defendants 
to  comply  with  the  conditions  of  the  indorsement  on  the  bill 
of  lading,  which  they  refused  to  do,  and  they  have  never 
since  complied  with  the  said  conditions.  In  the  same 
month  of  June,  1832,  both  parties  gave  notice  of  their 
respective  claims  to  the  West  India  Dock  Company.  Mao 
kenzie  died  shortly  after  the  shipment  was  made,  and  on  the 
3 1st  July,  1832,  a  dedimus  potestatem  to  act  as  executor 
was  granted  to  the  plaintiff  from  the  office  of  Ordinary  of 
the  island  of  Jamaica. 

The  case  was  argued  in  Hilary  term  last  (a). 

Sir  J.  Campbell  A.  G.  for  the  plaintiff.  At  the  time  Mac- 
kenzie shipped  the  sugars  in  question,  it  is  clear  that  he  could 
make  them  deliverable  to  whom  he  pleased;  on  the  6th 
April  he  made  them  deliverable  to  the  plaintiff,  or  rather  to 
Stewart  and  Westmoreland,  which  in  the  present  case  is  the 

(o)  Jan.  21,  before  Lord  Denman  C.  J.,  Littledale,  William*  and 
Coleridge  Js. 

MM  2 
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same  thing.  The  question  is,  whether  anything  had  occurred 
previously  to  that  day,  to  prevent  Mackenzie  from  making 
them  deliverable  to  the  plaintiff.  The  defendants  contend 
that  by  the  bill  of  lading,  which  was  signed  on  the  4th  April, 
the  sugars  were  made  deliverable  absolutely  to  the  defend- 
ants. But  the  signing  the  bill  of  lading  could  not  vest  the 
property  eo  instanti  in  the  defendants,  and  the  case  finds 
that  they  never  had  possession  of  the  goods  on  which  any 
lien  could  attach.  Nor  can  the  mere  deposit  in  the  Tbisbe 
vest  the  property  in  them.  If  indeed  the  bill  of  lading  had 
been  delivered  to  the  defendants,  that  might  have  operated 
as  a  symbolic  delivery  of  the  property,  but  it  never  was 
delivered.  Although  the  captain  signed  the  bill  of  lading, 
it  operated  only  as  an  escrow.  Until  something  is  done 
with  the  bill  of  lading,  by  which  it  is  made  a  title  to  the 
property,  parties  are  exactly  in  the  same  situation  after  the 
bill  is  signed  as  at  the  time  of  lading.  Ogle  v.  Atkinson  (a) 
was  relied  on  at  the  trial  for  the  defendants,  but  that  case  is 
very  distinguishable.  There  the  plaintiff  had  ordered  A. 
at  Riga  to  purchase  goods  for  him,  and  sent  a  vessel  ex- 
pressly for  them,  not  a  general  ship  like  the  Thisbe.  A. 
shipped  them  on  board  the  vessel,  telling  the  master  they 
were  the  plaintiff's  goods,  advised  the  plaintiff  of  the  ship- 
ment at  the  plaintiff's  risk,  and  remitted  him  the  invoices. 
A.  then  procured  the  master  to  sign  the  bill  of  lading  in 
blank,  and  indorsed  the  bill  over  to  a  third  party;  it  was 
held  that  the  property  was  vested  in  the  plaintiff  on  the 
delivery  on  board  his  vessel.  But  there  the  goods  were  the 
plaintiff's  ab  initio,  and  it  was  a  fraud  in  A.  to  indorse  the 
bill  of  lading  to  any  one  else,  and,  although  A.  might  have 
made  the  goods  deliverable  conditionally,  it  was  held  that 
be  had  in  fact  shipped  them  absolutely  for  the  plaintiff. 
But  how  can  the  mere  signing  of  a  bill  of  lading,  without 
communicating  the  fact  to  the  consignee,  be  contended  to 
have  a  similar  effect?    So  also  in  Walley  v.  Montgomery  (b)t 

(«)  5  Taunt.  759.  (t)  3  East,  585. 
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where  the  consignor  of  goods  abroad  advised  the  consignee         1340. 
that  he  had  chartered  a  vessel  on  the  consignee's  account, 
and  inclosed  the  bill  of  lading  and  invoice,  and  drew  on  the 
consignee  for  the  goods,  and  the  goods  were  actually  deli- 
vered on  board,  it  was  properly  held  that  the  bill  of  lading 
and  delivery  on  board  vested  the  goods  in  the  consignee, 
subject  only  to  the  right  of  stoppage  in  transitu.     Haille  v. 
Smith  (a)  and  Core  v.  Harden  (b)  are  authorities  to  the  same 
effect,  but  in  all  these  cases  the  property  had  vested  in  the 
consignee  independent  of  any  bill  of  lading.     Here  the  pro- 
perty was  in  Mackenzie,  and,  unless  transferred  to  the  de- 
fendants absolutely  by  the  bill  of  lading  of  the  4th  April, 
he  had  the  power  to  transfer  to  the  plaintiff.     It  will  per- 
haps be  contended  that,  as  the  defendants  effected  insurances 
on  the  goods,  it  shews  that  they  had  an  interest  in  them,  but 
Sargent  v.  Morris  (c)  disposes  of  that  argument.    There  the 
consignee  had  effected  an  insurance  of  goods,  but  it  was 
held  that  that  circumstance  gave  him  no  property  in  them 
so  as   to  enable  him  to  maintain  case  for  damage  done  to 
them.    Barrow  v.  Coles  {d)  is  in  point  with  the  present  case. 
There,  Norton  at  Demerara  had  drawn  a  bill  upon  Voss  in 
London,  payable  to  his  own  order,  and  indorsed  it  to  the 
plaintiff,  at  the  same  time  annexing  to  it  a  bill  of  lading  of 
some  coffees  with  an  indorsement  upon  it,  making  them 
deliverable  to  Voss,  if  he  should  accept  and  pay  the  draft, 
if  not,  to  the  holder  of  the  draft.   The  bill  of  exchange  and 
bill  of  lading  being  sent  to  Foss,  he. accepted  the  bill,  and 
indorsed  the  bill  of  lading  to  the  defendant,  but  did  not  pay 
his  acceptance.     Lord  FMenborovgh  held  that  the  defendant 
acquired  no  title  by  the  indorsement  of  the  bill  of  lading, 
for  that  he  ought  to  have  inquired  whether  the  condition  on 
which  the  coffees  were  made  deliverable  to  Voss  had  been 
fulfilled.     The  holder  of  the  bill  of  exchange  therefore  was 
in  a  similar  position  to  the  present  plaintiff,  and  was  held 
entitled  to  the  goods. 

(o)  1  B.  A  P.  563.  (c)  3  B.  &  Aid.  377. 

(*)  4  East,  211.  (<0  3  Campb.  92. 
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1840.  Sir  F.  Pollock  contra.    The  plaintiff  has  no  title  at  all  to 

these  goods;  whereas  the  defendants  have  either  a  legal 
title  or  an  equitable  title,  so  as  to  prevent  Mackenzie  from 
making  auy  disposition  of  them.  1st.  There  is  nothing  to 
confer  any  title  on  the  plaintiff;  no  contract  between  him 
and  Mackenzie  with  respect  to  them ;  and  the  indorsement 
on  the  bill  of  lading  is  hardly  intelligible.  With  regard  to 
that  indorsement,  there  is  no  authority  to  shew  that  after 
the  bill  of  lading  has  been  signed  the  consignor  of  goods 
can  indorse  it  at  all;  it  is  a  contract  between  the  shipper  and 
the  ship-owner  through  the  agent  of  the  latter,  the  master, 
by  which  the  master  undertakes  to  deliver  to  the  consiguee. 
Suppose,  instead  of  a  bill  of  lading,  it  had  been  a  bill  of 
exchange,  which  had  been  drawn  by  Mackenzie,  specially 
payable  to  A*  B. ;  after  that  bill  had  been  accepted,  could 
he  make  it  payable  to  any  one  else,  or  destroy  the  inchoate 
right  of  the  payee  ?  On  this  poiut  the  analogy  between  a 
bill  of  exchange  and.  of  lading  is  perfect.  2.  By  the  delivery 
of  the  sugars  on  board  the  Thisbe,  the  goods  vested  in  the 
defendants.  That  vessel  has  been  called. a  general  ship; 
but  it  was  not  so.  It  appears  clearly  from  the  case  that 
the  defendants  were  in  the  habit  of  sending  out  vessels  ex- 
pressly to  receive  cargoes  from  the  estates  they  supplied. 
No  doubt  the  Thisbe  would  have  carried  other  goods  if 
there  had  been  spare  stowage ;  but  that  does  not  make  it  a 
general  ship,  as  appears  from  Ogle  v.  Atkinson  (a),  where 
the  plaintiff  sent  his  own  vessel,  but  took  other  goods,  be- 
sides those  in  question.  On  the  faith  that  the  goods  would 
be  shipped  to  them,  they  accept  and  pay  bills,  and  effect 
insurances.  Ogle  v.  Atkinson  (a)  therefore  corresponds  en- 
tirely with  the  present  case.  There  the  plaintiff  had  not 
the  bill  of  lading;  but  it  was  held  that  the  delivery  on  board 
his  vessel  vested  the  property  in  him.  InglU  v.  Usher- 
wood  (b)  and  Bohtlingk  v.Ingtis(c)  also  decide  that  delivery 
of  goods  on  board  a  vessel  chartered  by  the  consignee,  is  de- 

(a)  5  Taunt.  759.  (c)  3  East,  361. 

(t)  1  East,  515. 
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livery  to  him,  subject  only  to  be  divested  by  the  right  of        1840. 

stoppage  in  transitu.  Sargent  v.  Morris  (a)  is  relied  on,  but 

there  the  goods  were  shipped  at  the  risk  of  the  consignor,      ~~  v. 

and  were  insured  after  the  shipment.    That  case  shews  too         Ede* 

that  if  they  had  been  delivered  to  the  consignee,  he  would 

have  had  a  lien  upon  them  for  advances.    Here  Mackenzie 

directs  the  insurance  to  be  made,   and  draws  bills;    the 

question  is  therefore  whether  it  is  not  a  drawing  against  the 

goods.     After  having  got  the  bill  of  lading  signed  by  the 

master,  it  was  a  species  of  fraud  in  Mackenzie  to  indorse  it  to 

any  one  else.     If  he  had  made  the  goods  so  deliverable  in 

the  first  instance,  the  master  would  not  have  signed  the  bill. 

If  the  defendants  have  an  equitable  title    to  the  sugars, 

the  indorsement  of  the  bill  of  lading  to  the  plaintiff  does  not 

convey  the  property  to  him ;  Dick  v.  Lumsden  (b). 

Sir  J.  Campbell  A.  6.  in  reply.  The  equitable  title  of  the 
defendants  is  very  faintly  relied  upon.  The  question  is, 
whether  the  plaintiff  or  the  defendants  have  the  legal  title. 
It  is  clear  that  the  sugars  were  produced  by  the  advances 
made  by  the  plaintiff :  the  equity  therefore  is  rather  on  his 
side.  The  legal  title  is  in  the  plaintiff,  unless  the  bill  of 
lading  or  the  delivery  on  board  vested  the  goods  in  the  de- 
fendants. It  is  agreed  that  the  Court  must  draw  all  fair 
inferences  from  the  facts  stated.  It  is  evident  therefore 
that  what  is  called  an  indorsement  of  the  bill  of  lading 
means  an  indorsement  on  the  bill  of  lading.  No  one  can 
indorse  a  bill  of  lading  but  the  consignee ;  but  the  shipper 
may  make  the  goods  deliverable  on  what  terms  he  pleases. 
The  indorsement  shews  on  what  terms  the  goods  were  de- 
liverable to  the  defendants,  and  that,  if  they  failed  to  comply 
with  them,  the  transfer  was  absolute  to  the  plaintiff.  What 
was  there  to  prevent  Mackenzie  from  so  disposing  of  his 
property  ?  An  analogy  has  been  drawn  between  a  bill  of 
lading  and  a  bill  of  exchange;  but  there  is  a  palpable  fal- 

(«)  3  B.  &  Aid.  277.  (ft)  9  Peake,  N.  P.  C.  189. 
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184a        lacy,  for  it  is  assumed  that  the  bill  of  lading  was  in  opera- 
tion before  the  6th  April.     If  it  had   been  delivered,  no 


Id  ITCH  EL 


Epe. 


v.  doubt  it  could  not  be  altered  ;  but  until  delivery  Mackentie 

might  have  destroyed  it,  and  made  another!  as  he  might  in 
the  case  of  a  bill  of  exchange  which  he  had  drawn  payable 
to  A.  B.  Then  the  Court  is  called  on  to  find  that  the 
Tbisbe  was  not  a  general  ship,  but  one  that  had  gone  ex- 
pressly for  those  very  sugars,  which  is  clearly  contrary  to 
the  facts.  The  cases  therefore  in  which  the  cargoes  were 
delivered  on  board  the  consigned  ship  are  distinguishable. 
Suppose  even  that  the  ship  was  not  general,  could  not 
Mackenzie,  at  the  time  of  shipment,  have  made  the  goods 
deliverable  on  what  terms  he  pleased  ?  Ogle  v.  Atkinson  (a) 
shews  that  be  could.  The  defendants  therefore  are  bound 
to  contend  that  at  the  moment  of  delivery  on  board,  the 
goods  vested  in  them  ;  but  this  only  takes  place,  as  appears 
from  the  cases  cited,  where  the  goods  have  been  purchased 
for  the  consignee.  Fraud  is  spoken  of,  but  none  is  found 
by  the  case,  and  there  is  not  the  least  ground  to  impute  it. 

Cur.  adv.  null. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — The  question  upon  the  facts  above  stated  comes 
shortly  to  this;  whether,  as  the  original  proprietor,  Macken- 
zie was  indebted  both  to  the  plaintiff  and  the  defendants  in 
a  larger  amount  than  the  value  of  the  sugars  in  dispute,  the 
property  in  those  sugars  be  in  the  former  or  the  latter; 
and  that  will  depend  upon  the  legal  effect  of  the  transac- 
tions which  took  place  iu  Jamaica  in  the  spring  of  the 
year  1832,  above  referred  to.  On  behalf  of  the  plaintiff  it 
was  contended  that  the  property  in  the  sugars  remained  in 
Mackenzie  until  the  indorsement  and  delivery  of  the  bill  of 
lading  on  the  6th  April,  and  passed  to  the  plaintiff  thereby; 
for  the  defendants,  that  the  property  passed  to  them  either 
by  the  delivery  on  board  the  Thisbe,  being  their  ship,  or  by 

(a)  5  Taunt  759. 
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the  signature  of  the  bill  of  lading  by  the  captain,  or,  at  all  1840. 
events,  that  no  property  under  the  circumstances  passed  to 
the  plaintiff.  As  to  the  character  of  the  ship,  the  case 
states  that  the  defendants  were  in  the  habit  of  sending  out 
their  ships  to  Jamaica  with  supplies  to  the  estates  on  which 
these  sugars  were  raised,  and  to  others,  and  of  receiving 
consignments  from  Mackenzie  and  other  planters  in  return ; 
that  these  ships  took  out  and  brought  home  goods  from 
different  shippers  when  offered,  and  "  that  the  Thisbe  sailed 
in  the  usual  course,  taking  out  supplies,  and  bringing  home 
produce  shipped  by  different  shippers  besides  the  sugars  in 
question."  This  statement  we  think  disposes  at  once  of 
this  part  of  the  argument.  It  seems  to  us  impossible  to 
contend  that  the  Thisbe  in  the  present  instance  differed 
in  any  respect  from  any  other  general  ship ;  and  that  there- 
fore the  sugars,  after  they  were  on  board,  remained  abso- 
lutely under  the  controul  and  at  the  disposal  of  Mackenzie^ 
so  far  as  their  having  been  put  on  board  that  ship  is  con- 
cerned. 

It  now  becomes  necessary  to  consider  the  effect  of  the 
bill  of  lading.  This,  it  was  contended  in  argument,  was  a 
contract  between  Mackenzie,  the  owner  of  the  sugars,  of  the 
one  part,  and  the  defendants,  by  their  alleged  agent,  the 
captain,  on  the  other,  and  by  virtue  thereof  that  the  property 
passed  absolutely  to  the  defendants  upon  the  signing  of  the 
bill  of  lading  by  the  captain.  We  think  however  that  this 
argument  proceeds  upon  a  miscontruction  of  the  uature  and 
operation  of  the  bill  of  lading.  As  between  the  owner  and 
shipper  of  the  goods  and  the  captain,  it  fixes  and  determines 
the  duty  of  the  latter,  as  to  the  person  to  whom  it  is  (at  the 
time)  the  pleasure  of  the  former  that  the  goods  should  be 
delivered.  But  there  is  nothing  final  or  irrevocable  in  its 
nature :  the  owner  of  the  goods  may  change  his  purpose,  at 
any  rate  before  the  delivery  of  the  goods  themselves,  or  of 
the  bill  of  lading,  to  the  party  named  in  it,  and  may  order 
the  delivery  to  be  to  some  other  person,  to  B.  instead  of  to 


CASES  IN  THE  QUEEN'S  BENCH, 

A.  This  therefore  being,  as  we  think  it  is,  the  true  con* 
struction  of  the  bill  of  lading  and  its  effect,  it  is  in  our 
opinion  conclusive  against  the  argument  that  the  property 
in  the  sugars  was  vested  in  the  defendants  by  the  captain's 
signature  of  it.  The  letters  set  out  in  the  case  seem  to 
have  hardly  auy  bearing  upon  the  real  question.  The  ut- 
most that  can  be  inferred  from  the  first  (of  the  date  of  the 
17th  February,  1832),  is,  that  Mackenzie  then  had  the  pur- 
pose of  sending  the  sugars  to  the  defendants ;  but  it  contains 
nothing  about  the  terms  on  which  they  were  to  be  delivered, 
or  in  what  manner  they  were  afterwards  to  be  disposed  of. 
It  does  indeed  direct  the  defendants  to  insure  much  pro- 
perty, the  produce  of  other  estates,  besides  the  150  hogs- 
heads, the  produce  of  Air  Mount  and  Harbour  Head.  The 
second  letter,  of  the  19th  March  following,  gives  a  more 
correct  statement  of  the  cargo  of  the  Thisbe  with  reference 
merely,  as  it  seems,  to  the  insurance,  but  goes  no  further. 
The  order  to  insure,  however,  and  the  effecting  insurance 
by  the  defendants  accordingly,  certainly  did  not  confer  upon 
them  property  in  those  goods,  whatever  rights  of  another 
description  might  arise  to  them  therefrom.  Indeed  we  are 
not  aware  that  this  point  was  at  all  pressed  in  the  course  of 
the  argument.  If  then,  as  we  think  it  did,  the  property  re- 
mained in  Mackenzie,  notwithstanding  the  delivery  of  the 
sugars  on  board  the  Thisbe,  and  the  signature  of  the  bill  of 
lading  by  the  captain,  it  follows  as  a  consequence  that  the 
plaintiff  is  entitled  to  recover  by  reason  of  what  was  done 
after.  On  the  4th  April  (the  date  of  the  bill  of  lading), 
Mackenzie  wrote  to  the  plaintiff,  signifying  his  purpose  to 
protect  and  indemnify  him  for  advances  made  or  to  be 
made  by  him  to  Mackenzie.  "  Any  balance  that  may  remain 
on  your  account,  and  the  advances  you  are  making  for  me 
on  the  Air  Mount  and  Harbour  Head  estates,  and  any  lia- 
bilities or  engagements  you  enter  into  at  your  discretion,  to 
enable  me  to  leave  the  island  for  the  benefit  of  my  health, 
you  will  secure  to  yourself  with  the  produce  of  Air  Mount 
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and  Harbour  Head  estates,  when  in  your  judgment  it  may  1840. 
be  convenient ;n  and  accordingly  on  the  6th  April,  in  further- 
ance of  that  undoubted  purpose,  he  indorsed  and  delivered  ""  VT 
the  bill  of  lading  to  the  plaintiff;  the  case  further  stating  Ede* 
"  that  the  bill  of  lading  never  was  in  the  possession  of  the 
defendants/'  The  intention  of  Mackenzie  to  transfer  the 
property  to  the  plaintiff  is  unquestionable,  and  we  think 
that  under  the  circumstances  he  has  carried  that  intention 
into  effect.  The  cases  cited  in  the  argument  are  clearly 
distinguishable  from  the  present.  In  Haille  v.  Smith  (a) 
the  parties  who  were  held  to  be  entitled  to  the  property  in 
the  goods  had  the  invoice  of  those  goods  and  the  bill  of 
lading  transmitted  to  them.  In  Walley  v.  Montgomery  (fc) 
also,  as  in  the  last  case,  the  invoice  of  the  goods,  stating 
them  "  to  be  shipped  at  the  plaintiff's  risk/9  and  the  bill  of 
lading  were  sent  to  the  plaintiff;  and  much  reliance  was 
placed  thereon  in  the  judgment  of  the  Court.  In  Coxe  v. 
Harden  (c)  there  had  been  an  actual  delivery  of  the  goods 
to  the  party  by  whose  order  they  had  been  purchased  and 
at  whose  risk  they  had  been  shipped.  In  Barrow  v. 
Coles  (rf)  the  point  decided  was,  that  the  indorsee  of  a  bill 
of  lading,  who  was  apprised  by  an  indorsement  upon  it  of 
the  condition  upon  which  alone  the  indorser  could  have  any 
property  in  the  goods,  gained  no  title  under  such  indorse- 
ment, the  condition  not  having  been  complied  with.  In 
Ogle  v.  Atkinson  (e)  the  goods  were  purchased  for  the  plain- 
tiff, and  were  delivered  on  board  his  ship,  sent  on  purpose 
to  receive  them,  "  as  his  goods ;"  and  this  was  held  to  vest 
the  property.  The  cases  of  Inglis  v.  Vsherwood(f)  and 
Bohtlingk  v.  Inglis  (g)  turned  entirely  upon  the  right  of 
stoppage  in  transitu ;  the  former  according  to  the  law  of 
Russia,  the  latter  according  to  our  own.  Of  the  bonds 
which  form  a  part  of  the  case,  we  do  not  deem  it  needful 

(a)  J  B.  &  P.  563.  (e)  5  Taunt.  759. 

(t)  3  East,  585.  (/)  1  East,  515. 

(c)  A  East,  911.  (g)  3  East,  381. 

(d)  3  Campb.  92. 
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1840.         to  say  more  than  that  they  do  not  in  any  degree  affect  the 
JT^  conclusion  at  which  we  have  arrived ;  and  that  accordingly 


v. 

ED£. 


our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Friday, 
May  Bth. 

It  is  compe- 
tent to  a  judge, 
in  an  action 
for  libel,  to 
leave  the  ques- 
tion to  the 
jury,  without 
stating  his 
opinion  ns  to 
whether  the 
publication 
amounts  to  a 
libel  or  not. 


Baylis  v.  Lawrence. 

LlBEL.  Plea:  not  guilty.  At  the  trial  before  Lord 
Abitiger  C.  B.,  at  the  Gloucestershire  summer  assizes* 
1838,  it  appeared  that  the  alleged  libel  was  contained  in  a 
letter  written  by  the  defendant  to  the  plaintiff's  landlord,  in 
which  the  defendant  complained  of  the  plaintiff's  conduct 
with  respect  to  the  game  on  his  farm,  which  joined  the  de- 
fendant's estate.  At  the  close  of  the  case  his  lordship  told 
the  jury  "  be  could  not  say  whether  the  letter  was  a  libel 
or  not;  perhaps  they  could  assist  him;  and  if  in  their 
opinion  it  was  a  libel,  they  were  to  say  what  damages." 
The  jury  returned  the  following  verdict: — "The  letter  is  a 
very  strong  one,  but  in  our  judgment  it  does  not  amount  to 
a  libel/'  Whereupon  the  verdict  was  entered  for  the  de- 
fendant. 

W.  J.  Alexander  in  the  following  Easter  term  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  that  the  learned 
chief  baron  should  have  stated  his  opinion  to  the  jury  whe- 
ther the  letter  amounted  to  a  libel  or  not ;  and  he  cited 
Haire  v.  Wilson  {a)  and  Fisher  v.  Clement  (b). 

R.  V.  Richards  and  Whateley  now  shewed  cause.  Un- 
doubtedly in  many  cases  the  judge  is  called  upon  to  pro- 
nounce whether  libel  or  no  libel ;  but  there  are  also  many 
cases  where  the  question  may  and  ought  to  be  left  to  the 


(a)  9B.&C.643;  S.C.  4  M. 
&R.606. 


(6)  10B.&C.  4«;  S.C.SNL 
&  R.  730.     ■ 
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jury.  It  would  be  often  difficult  for  a  judge  to  say  whether 
a  written  charge  is  injurious  to  the  character  of  a  plaintiff 
or  not;  and  the  matters  put  in  issue  by  "  not  guilty/' under 
Beg.  Gen.  Hil.  4  Will.  4,  No.  iv.  seem  to  shew  that  the 
wrongful  act  thereby  denied  must  frequently  be  exclusively 
for  the  jury.  The  32  Geo.  3,  c.  60,  which  declares  that  a 
jury  may  give  a  general  verdict  of  guilty  or  not  guilty,  cer- 
tainly applies  to  criminal  cases  only;  but  it  is  a  declaratory 
act,  and  may  be  taken  as  an  exposition  of  the  common  law. 
In  the  Exchequer,  last  term,  the  present  point  was  fully 
discussed,  and  it  was  decided  that  the  judge  might  leave 
the  question  to  the  jury :  Parmiter  v.  Couplaud  (a). 
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W.  J.  Alexander  contrsL  Where  there  is  no  ambiguity 
in  the  terms  of  a  written  statement,  authorities  are  not  re- 
quired to  shew  that  the  judge  ought  to  tell  the  jury,  in 
point  of  law,  whether  it  amounts  to  libel  or  not.  A  jury 
might  be  of  opinion  that  a  charge  of  felony  was  not  inju- 
rious to  character,  and  therefore  not  libellous.  If  in  judg- 
ment of  law  a  damage  necessarily  arises  from  words  slan- 
derous in  themselves,  k  fortiori  the  construction  of  a  libel 
must  be  for  the  judge.  The  cases  shew  that  any  decision 
by  the  jury  on  the  effect  of  the  libel,  or  on  the  intention 
with  which  it  was  written,  is  erroneous.  Thus,  in  Haire 
v.  Wilton  (6),  Lord  Tenter  den  C.J.  held,  that  "  if  the  judge 
thought  the  tendency  of  the  publication  injurious  to  the 
plaintiff,  he  ought  to  have  told  the  jury  it  was  actionable, 
and  that  the  plaintiff  was  entitled  to  a  verdict."  So  in 
Fisher  v.  Clement  (c)  it  was  expressly  held  to  be  matter  of 
law  for  the  judge  to  lay  down,  that  a  published  statement 
injurious  to  the  character  of  another  is  libellous. 

Lord  Dbnman  C.J. — This  rule  was  granted  in  order  to 
settle  the  practice  as  to  the  question  whether  it  is  ever 


(a)  6  M.  &  W.  105. 

(6)  9&&C.643;  8.C.  4M. 

*  R.  605. 


(c)  10  B.  &  C.  472;  8.C.  5  M. 
&  R.  790. 
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1840.  competent  to  leave  the  question  of  libel  to  the  jury.  The 
two  cases  cited  on  obtaining  the  rule  nisi  were  alleged  as 
authorities  that  the  judge,  in  point  of  law,  is  bound  to  tell 
the  jury  whether  the  published  matter  is  a  libel  or  not. 
But  on  examination  they  do  not  go  that  length.  It  is  very 
possible  that  a  party  may  not  intend  to  inflict  the  injury 
which  his  libel  is  likely  to  produce ;  but,  as  it  is  a  conclu- 
sion of  law  that  a  party  must  intend  the  natural  conse- 
/f%  ft  H^L^/  9uencc8  °f  k*8  own  act*  thequestr^  of  iiftejrffaa  inS^caro 
j  **f'ri*7ir'f       of  Jibel  fever  clk.be  onelfar  a  iurvT    I  have  constai 


A'g^/i  vi  j^uci^i  w»^gg  "-^  ^t  -  rnrv-     I  have  constantly  at 

ftZ^^JL-    ^— -      nisi  prius  acted  upon  the  rule  laid  down  by  Lord  Abinger, 
Jj\/Cc~+*<*~    7b>  and  have  left  it  to  the  jury  to  say  whether  upon  the  whole 
/  fAU*/    ^c  document  amounts  to  a  libel  or  not.     The  32  Geo.  3, 

/?  t*/  J^  Cm  ®*'  lt  ls  true,  on'^  aPP'*es  *n  terms  lo  criminal  cases ; 
^  le~Jn  ft**4"  but,  as  it  is  a  declaratory  act,  it  strongly  confirms  the  posi- 
'  I  0  y  jpvg  ^  tion  that  in  civil  cases  as  well  as  criminal  the  jury  may 
decide  whether  the  publication  is  libellous ;  and  this  view 
is  confirmed  by  the  late  decision  in  the  Exchequer.  The 
question  of  libel  or  no  libel  may  be,  no  doubt,  very  fre- 
quently a  question  of  law;  for  suppose  a  judge  should  hold 
that  a  certain  instrument  was  a  libel,  and  should  persuade 
the  jury  to  adopt  his  opinion,  if  the  Court  were  of  a  differ- 
ent opinion,  they  would  arrest  the  judgment  (a). 


If 


Littledale  J. — The  32  Geo.  3,  c.  60,  being  a  declara- 
tory act,  shews  what  the  duty  of  a  judge  was  before  that 
statute  passed.  For,  although  that  act  relates  to  criminal 
cases  only,  there  is  no  difference  between  the  duty  of  a 
judge  in  administering  one  branch  of  the  law  or  the  other. 
The  administration  of  the  law  is  the  same,  the  rules  of 
evidence  are  the  same,  and  the  same  rules  are  binding  on  a 
judge  when  a  question  arises  either  on  the  civil  or  the  cri- 
minal side. 

(a)  So  also  if  the  jury  take  upon  contrary  to   the   opinion   of   the 

themselves  to  decide  that  a  pub-  judge,  the  Court  will  grant  a  new 

lication  was  "  not  calculated  to  trial ;  Levi  v,  MUnt,  4  Bing.  195. 
render  the   plaintiff  ridiculous," 
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Patteson  J. — The  two  cases  on  which  the  rule  was 
granted  are  not  in  point ;  because  both  in  Haire  v.  Wil- 
son (a)  and  Fisher  v.  Clement  (b)  the  alleged  misdirection  of 
the  judge  consisted  in  leaving  the  fact  of  the  intention  to 
injure  to  the  jury,  the  real  question  in  all  these  cases  being 
whether  the  defendant  has,  in  fact,  injured  the  plaintiff  or 
not.  In  the  present  case  it  might  be  very  doubtful  whether 
the  defendant  had  received  any  injury  whatever;  and  no 
case  decides  that  the  judge  is  bound  to  tell  the  jury  whe- 
ther it  is  a  libel  or  not,  though  I  must  not  be  taken  to 
assert  that  the  judge  is  ever  precluded  from  stating  his 
opinion.  In  fact,  in  libel,  where  the  injury  received  by  the 
party  is  one  of  the  constituent  parts  of  the  charge,  it  must 
be  often  very  difficult  for  the  judge,  as  in  many  other  ques- 
tions of  fact,  to  form  any  opinion,  any  more  than  in  a  horse 
cause,  where  a  number  of  veterinary  surgeons  are  called  on 
each  side  contradicting  one  another.  All  such  cases  there- 
fore are  peculiarly  within  the  province  of  the  jury* 
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Williams  J.(c)  concurred. 


Rule  discharged. 


(a)  9  B.  &  C.  643 ;  5.  C.  4  M.      &  R.  73a 
&  R.  605,  (c)  Coleridge  J.  was  sitting  on 

(6)  10  B.&  C.  479;  &  C.  5  M.      this  day  in  the  Bail  Court. 


i  <-rb-<  *y  (- 


Hartley  v.  Wharton. 
GrOODS  sold  and  delivered.     Plea:  infancy.     Replica- 


Saturday, 
May  9th. 

1.  Where 

tion:  that  the  defendant,  after  making  the  promise,  to  wit,  tl?e  defendant 
7  or  f  pleads  infancy, 

on  Sec.,  attained  the  age  of  twenty-one  years,  and  that  after  and  the  repli- 

he  had  so  attained  the  age  of  twenty-one  years,  by  a  writing  ratification^by 
signed  by  him,  he  the  defendant  confirmed  and  ratified  his  promise  in 

said  promise.     Rejoinder:   traversing  that  the  defendant,  defendant  was 

of  age,  the 
plaintiff  has  merely  to  prove  the  promise,  and  not  that  the  defendant  was  of  age  when 
he  made  it;  it  lies  upon  the  defendant  to  prove  that  he  was  then  under  age. 

2.  A  written  promise  to  pay  a  debt  contracted  during  infancy,  is  sufficient  under  9 
Geo.  4,  c.  14,  although  it  neither  contains  the  name  of  the  creditor,  the  amount  due, 
nor  the  date,  and  parol  evidence  is  admissible  to  supply  these  particulars. 
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after  he  attained  the  age  of  twenty-one  years,  con6rmed  and 
ratified  &c.     Issue  thereon. 

At  the  trial  before  William*  J.  at  Lancaster,  at  the  sum- 
mer assizes,  1838,  it  appeared  that  in  1829  the  plaintiff  had 
supplied  the  defendant  with  a  parcel  of  goods  to  the  amount 
of  about  14/..  of  which  the  defendant  had  paid  3/.,  and  the 
present  action  was  brought  for  the  balance.  A  traveller  for 
the  plaintiff  proved  that  he  had  called  several  times  on  the 
defendant  for  the  settlement  of  the  balance,  and  that  on  one 
occasion,  in  September,  1833,  on  making  a  similar  call,  the 
defendant  promised  to  pay  the  balance  due  if  he  would  call 
again  in  the  evening.  On  calling  accordingly,  the  following 
letter  was  given  him  by  the  defendant's  servant: 

"  Sir, — I  am  sorry  to  gire  you  so  much  trouble  in  calling,  but  am  not 
prepared  for  you,  but  will,  without  neglect,  remit  your  debt  in  a  short 
time.  Your's  faithfully, 

"  Wednesday  night,  6  o'clock."  Henry  Wharton." 

The  letter,  when  produced  at  the  trial,  was  not  directed. 

It  also  appeared  that  the  plaintiff  and  defendant  had  had  no 
other  dealings;  it  was  objected  for  the  defendant  that  it  was 
incumbent  upoti  the  plaintiff  to  shew  that  the  letter  was 
written  after  the  plaintiff  came  of  age,  and  that  it  was  in- 
sufficient in  not  stating  the  amount  and  particulars  of  the 
debt  due.  The  learned  judge  reserved  the  points,  and  the 
verdict  passed  for  the  plaintiff,  damages  11/.  Alexander 
having  obtained  a  rule  nisi  for  a  nonsuit  in  the  ensuing  term, 
on  the  authority  of  Kennett  v.  Millbank(a), 

Hoggins  now  shewed  cause.  1st.  The  plaintiff  having 
proved  an  express  promise  to  pay,  it  lay  upon  the  defend- 
ant to  prove  his  infancy;  Borthwick  v.  Carruthers  (h). 
2d.  The  9  Geo.  4,  c.  14,  which  requires  promises  to  be  in 
writing  to  enforce  a  claim  which  would  otherwise  be  barred, 
does  not  make  any  alteration  in  the  form  of  promise  required ; 
Haydon  v.  Williams  (c).  In  Lech  me  re  v.  Fletcher  (d),  where 
the  written  promise  to  pay  did  not  specify  the  amount  of 


(a)  8  Bing.  38. 
(ft)  1T.R.  648. 


(c)  7  Bing.  166. 

(d)  1 C.  *  M.  683. 
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the  debt,  it  was  contended  to  be  insufficient  on  the  autho- 
rity of  Kenned  v.  Milbank  (a)  now  relied  on,  but  Bayley  B. 
held,  "  that  a  general  promise  in  writing,  not  specifying  the 
amount,  but  which  can  be  made  certain  as  to  the  amount 
by  extrinsic  evidence,  is  sufficient  to  take  the  case  out  of 
the  operation  of  the  statute  of  limitations/9  This  case  was 
fully  confirmed  by  Bird  v.  Gammon  (6),  and  is  stated  by 
Tindal  C.  J.  to  have  settled  the  question,  that  a  promise 
need  not  specify  the  amount  of  the  debt.  This  being  so,  it 
is  only  necessary  to  see  what  would  have  been  a  sufficient 
promise  by  parol  before  the  statute,  to  make  a  party  liable 
for  a  debt  contracted  during  infancy,  but  by  Southerton  v. 
Whitlock (c),  and  Hawkes  v.  Saunders  (d)  per  Lord  Mans- 
field C.  J.,  any  promise  by  a  man  after  he  comes  of  age,  to 
pay  a  meritorious  debt  contracted  during  infancy  is  binding. 
As  in  the  present  case  no  question  was  made  but  that  the 
promise  contained  in  the  letter  related  to  the  debt  due  to 
the  plaintiff,  it  clearly  would  have  been  binding  before  the 
statute. 
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Alexander  contra.  It  did  not  appear  by  the  letter  to 
whom  it  was  addressed.  [Coleridge  J.  You  did  not  make 
any  point  on  that  at  the  trial,  or  ask  the  jury's  opinion  upon 
it.]  All  points  arising  upon  the  instrument  were  reserved. 
The  case  seems  entirely  governed  by  Kennett  v.Milbank(a). 
There  Tindal  C.  J.  held  expressly  that,  under  the  9  Geo.  4, 
c.  14,  "  the  acknowledgment  ought  to  go  to  amount  as  well 
as  to  credit,  otherwise  the  plaintiff  might  claim  one  thousand 
pounds  as  easily  as  one."  No  case  has  gone  the  length 
of  saying  that  the  written  promise  may  omit  one  of  the  most 
essential  parts,  viz.  the  name  of  the  promisee,  and  to  admit 
parol  evidence  on  the  subject  seems  to  let  in  all  the  evil 
which  the  statute  was  intended  to  prevent.  With  regard 
to  the  proof  of  infancy,  the  plaintiff  has  taken  upon  himself 
to  aver  in  express  terms  that  the  defendant  ratified  his  pro- 


fa)  8  Bing.  38. 
(6)  3-Bing.N.  C. 
▼OL.  III. 


883, 


(c)  1  Str.  690. 
(</)  Cowp.  889. 
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.  1840.        mise  after  be  attained  his  majority,  and  this  being  an  esseo- 

wN^*v"w'      tial  allegation,  he  was  called  upon  to  prove  it. 

Hartley  r 

v. 

Whabtow.  Lord  Denman  C.  J.,  after  stating  the  pleadings  and  facto, 
proceeded  thus: — The  statute  (a)  requires  such  a  promise, 
or  the  ratification  of  it,  to  be  in  writing,  and  to  be  signed 
by  the  party  to  be  charged  therewith — and  the  letter  in 
question  seems  to  me  sufficient  for  that  purpose — for  here 
we  have  a  letter  refening  to  a  debt  and  bearing  the  signa- 
ture of  the  person  who  is  to  pay  it.  But  then  the  name  of 
the  party  to  whom  it  is  to  be  paid  does  not  appear.  That 
I  think  is  nod  necessary.  In  many  cases  letters  do  not  con- 
tain the  names  of  those  to  whom  tbey  are  addressed,  for 
instauce,  when  they  are  inclosed  in  an  envelope,  and  the 
name  of  the  creditor  is  not  mentioned  in  the  letter  itself. 
Then  it  seems  that  the  defendant  has  not  stated  the  amount 
of  the  debt ;  but  the  act  does  not  require  it  to  be  stated. 
1  do  not  say  that  it  might  not  have  been  more  proper  to 
have  done  so,  but  we  have  the  authority  of  the  Court  of 
Common  Pleas,  and  also  of  the  Court  of  Exchequer,  which 
shews  clearly  that  it  is  uot  an  essential  ingredient  of  a  good 
written  promise  of  this  kind  that  the  amount  of  the  debt 
should  be  stated  in  it.  It  was  said  by  Park  J.,  in  giving 
his  judgmeut  in  Bird  v.  Gammon  (6),  that  Lord  Tenterdcn, 
in  a  case  at  Nisi  Prius(c),  held  the  admission  of  a  balance 
to  be  sufficient,  without  naming  any  particular  sum. 

It  seems  that  other  judges  have  thought  otherwise,  and 
that  the  amount  should  appear  on  the  promise.  But  I  think 
that,  if  that  were  held  to  be  the  law,  it  would  be  going  a 
great  way  to  repeal  the  statute;  for  if  a  man  makes  a  clear 
written  promise  to  pay,  the  act  is  complied  with,  for  there  is 
the  written  promise,  and  it  is  not  required  that  it  shall  con- 
tain the  amount  of  the  debt. 

Then  is  it  made  or  ratified  since  coming  of  age,  and  on 
which  party  is  the  burden  of  proof?     The  case  of  Bortkr 

(a)  9  Geo.  4,  c.  14,  s.  5.  (r)  Dickemon  v.  Hatfield,  5  C. 

(6)  3  Bing.  N.  C.  883.  &  P.  46;  &  C.  1  Moo. &  Rob.  141. 
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wick  v.  Carruthers(a)  is  exactly  in  point  with  the  present; 
it  is  to  be  presumed  that  where  a  man  contracts,  he  is  of 
proper  age  to  contract,  until  the  contrary  be  shewn,  so  that 
it  is  incumbent  upon  him  who  made  the  promise  to  shew 
that  it  is  voidable  by  reason  of  his  infancy.  And  Buller  J. 
puts  it  in  a  very  satisfactory  manner,  observing,  that  "  the 
defence  arises  from  a  personal  incapacity  to  contract,  which 
is  only  within  the  defendant's  knowledge,  and  which  there- 
fore he  ought  to  prove/*  1  think,  therefore,  that  the  weight 
of  authority  is  very  clear  in  favour  of  this  being  a  binding 
promise,  and  one  presumably  made  after  the  party  was  duly 
qualified  to  make  or  to  ratify  it.  The  proof  of  infancy  lies 
upon  the  defendant,  and  the  form  of  the  issue  here  does 
not  remove  from  him  that  liability;  the  rule  must  therefore 
be  discharged. 
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Littledale  J. — I  am  of  the  same  opinion.  It  is  objected 
that  by  9  Geo.  4,  c.  14,  s.  5,  the  name  of  the  creditor,  i.  e. 
the  party  to  whom  the  letter  is  supposed  to  be  sent,  should 
be  mentioned  in  it  It  would  have  been  more  satisfactory 
if  it  had  been,  but  that  is  a  defect  which  may  be  supplied. 
Then,  as  to  the  amount  of  debt,  there  is  the  case  of  Ken- 
tutt  v.  Milbant  (6),  which  has  been  referred  to,  where 
Tindal  C.  J.  held  that  the  amount  of  debt  ought  to  be  ex- 
pressed; but  that  is  not  necessary,  indeed  if  it  were,  the  act 
of  parliament  would  be  in  a  great  many  cases  defeated,  for, 
in  writing  to  promise  the  payment  of  such  debt,  the  amount 
is  seldom  mentioned.  I  think  therefore  the  amount  of  debt 
may  be  well  supplied  by  parol  evidence,  as  decided  in  two 
later  cases ;  Lechmere  v.  Fletcher (c)  and  Bird  v.  Gammon  (d). 
Then  as  to  the  time  of  defendant's  coming  of  age:  if  the 
defendant  had  merely  pleaded  infancy,  and  issue  had  been 
joined  on  that  plea,  the  defendant  must  have  proved  that 
issue.  And  so  now,  the  burden  of  proof  rests  with  the  de- 
fendant, within  whose  knowledge  the  facts  must  be  pre- 


(a)  1T.R.  648. 
(6)  8  Bing.  38. 


(c)  1  C.  &  M.  623. 
(</)3  Bing.  N.C.  883. 
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turned  to  be,  and  it  is  unreasonable  to  require  the  plaintiff 
to  take  the  burden  on  himself.  He  cannot  tell  when  the 
defendant  was  born.  This  same  question  was  raised  in 
Borthwick  v.  Carruthersia),  where,  to  the  defendant's  plea 
of  infancy,  the  plaintiff  replied  ratification  after  he  came 
of  age,  which  the  defendant  by  bis  rejoinder  denied,  and  the 
Court  held  that  it  was  incumbent  on  the  defendant  to  prove 
that  he  was  under  age  at  the  time  of  entering  into  the  con- 
tract; the  present  rule,  therefore,  must  be  discharged. 


Patteson  J. — The  9  Geo.  4,  c.  14,  has  provided  for  two 
different  things:  1.  That  no  action  shall  be  maintained 
whereby  to  charge  any  person  upon  any  promise  made  after 
full  age  to  pay  any  debt  contracted  during  infancy.  2.  Nor 
upon  any  ratification  after  full  age,  of  any  promise  or  simple 
contract  made  during  infancy,  unless  such  promise  or  ratifi- 
cation shall  be  made  by  some  writing,  signed  by  the  party  to 
be  charged  therewith.  Now  this  is  signed  by  the  party, 
and  if  it  be  applicable  to  the  debt  for  which  this  action  is 
brought,  it  seems  to  me  to  be  a  ratification  of  the  contract 
The  document  in  question  is  a  letter,  and  the  question  is, 
can  that  letter  be  applied  as  evidence,  by  reason  of  its  not 
being  addressed  to  any  one,  of  its  being  without  date,  and 
not  mentioning  the  amount  of  the  debt,  for  payment  of  which 
it  is  said  to  be  a  promise?  It  seems  to  me  that  proof  of  its 
having  been  delivered  removes  the  objection  arising  from 
the  want  of  any  superscription,  and  if  anything  may  be  sup- 
plied by  parol,  this  certainly  may. 

For  the  other  two  propositions  there  are  distinct  autho- 
rities, Lechmere  v.  Fletcher  (A)  and  Bird  v.  Gammon  (c),  in 
which,  though  the  Court  did  not  in  form  overrule  the  deci- 
sion in  Kennett  v.  Milbank(d),  the  decisions  are  quite  in- 
consistent with  it,  and  they  are  directly  in  point  as  to  the 
competency  of  the  plaintiff  to  shew  the  amount  of  the  debt 
by  parol  evidence.     And  with  respect  to  the  date,  there  is 


(a)  1  T.  R.  648. 
(6)  1  C.  &  M.  623. 


(c)  S  Bing.  N.  C.  883. 
(<t)8Bing,38. 
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also  a  precise  authority,  Edmunds  v.  Dowries  (a),  where 
parol  evidence  was  admitted  to  supply  the  date  of  a  letter 
produced  at  the  trial,  for  the  purpose  of  taking  the  debt  out 
of  the  statute  of  limitations. 

Then  as  to  the  proof  of  the  issue  lying  on  defendant  or 
plaintiff,  we  have  an  express  authority,  Borthwick  v.  Carru- 
thers{b),  a  case  that  has  never  been  invalidated  or  ques- 
tioned. Suppose  an  issue  had  been  taken  on  the  plea  of 
infancy,  on  whom  would  that  issue  have  lain  ?  The  infant 
says  he  was  not  twenty-one  years  of  age  when  the  contract 
was  made;  it  would  then  undoubtedly  lie  on  the  infant  to 
shew  that  he  was  under  age.  The  case  from  the  Term  Re- 
ports is  decisive  on  this  point,  and  we  ought  to  adhere  to  it. 
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Coleridge  J. — I  concur  with  the  opinions  that  have 
been  expressed.  As  to  the  burden  of  proof  1  did  not  feel 
much  doubt,  after  the  case  of  Borthwick  v.  Carrutkers(b). 
As  to  the  second  point,  I  bow  entirely  to  the  authorities, 
and  it  seems  to  me  the  authority  is  strong;  for,  though  there 
is  a  contrary  decision  iu  the  Common  Pleas,  I  find  that  that 
Court  has  not  adhered  to  it,  but  has  since  come  to  conclu- 
sions inconsistent  with  it.  Then  there  is  a  decision  in  the 
Court  of  Exchequer  the  same  way.  The  authority  is  there- 
fore stronger  from  a  contrary  conclusion  having  been  once 
adopted,  and  the  Court  of  Common  Pleas  having  since 
altered  their  decision*  I  acknowledge,  however,  that,  though 
bound  by  the  decisions,  I  much  regret  the  conclusion  at 
which  the  Courts  have  arrived,  because  it  appears  to  me  it 
is  one  of  those  determinations  by  which  the  intentions  of  sta- 
tutes have  beep  frittered  away,  and  constructions  adopted 
in  order  to  meet  the  varying  habits  of  the  day. 

Rule  discharged* 


(a)  2  C.  &  M.  459. 


(b)  1  T.  R.  648. 
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Assumpsit, 
against  a  te- 
nant for  not 
consuming  hay 
on  the  pre- 
mises accord- 
ing to  agree- 
ment, was  held 
to  have  been 
improperly 
tried  before  a 
sheriff  under 
a  writ  of  trial, 
although  it 
appeared  from 
the  evidence 
that  a  definite 
sum  was  nay- 
able  by  the 
custom  of  the 
country  for 
each  yard  of 
bay  carried 
oflC  so  i hat  the 
damages  be- 
came matter 
of  mere  com- 
putation. 


Lawrence  0.  Wilcock. 

\sOWLING,  on  a  former  day  in  this  term,  obtained  a  rule 
to  shew  cause  why  the  writ  of  trial  and  subsequent  pro- 
ceedings  in  this  cause  should  not  be  set  aside,  on  the  ground 
that  the  first  count  in  the  declaration  being  for  unliquidated 
damages,  the  sheriff  had  not  power  to  try  the  issue. 

This  was  an  action  of  assumpsit,  and  the  writ  of  sum- 
mons was  indorsed  for  the  sums  of  8/.  8s.  4d.  debt,  and 
1/.  15s.  costs. 

The  declaration  contained  two  counts.  The  first  count 
stated  that  the  defendant  was  tenant  to  the  plaintiff  of  a 
certain  farm;  that  in  consideration  thereof,  the  defendant 
promised  to  consume  upon  the  farm  all  the  hay  which  should 
grow  thereon  during  the  tenancy,  but  that  in  breach  of  his 
promise  he  had  consumed  bay  elsewhere  than  on  the  farm. 
The  second  count  stated  that  the  defendant  was  tenant  to 
the  plaintiff  of  another  farm,  upon  condition  that  the  de- 
fendant should  consume  thereon  all  the  hay  which  should 
grow  thereon  during  the  tenancy;  that  in  consideration 
that  the  plaintiff  would  dispense  with  performance  of  the 
condition,  the  defendant  promised  to  pay  the  plaintiff 
lOrf.  for  every  yard  of  hay  which  he  the  defendant  should 
consume  off  the  farm.  Averments:  that  the  plaintiff  dis- 
pensed with  the  condition,  and  that  the  defendant  bad  con* 
sumed  several  yards  of  bay  off  the  farm.  Breach:  the 
non-payment  of  1(W.  a  yard.  Pleas:  I.  general  issue; 
2.  to  the  first  count,  a  traverse  thai  aay  hay  had  been  coo* 
sumed  off  the  farm;  3.  to  the  second  court  also  the  lifce 
traverse.     Issue  on  the  above  pleas. 

A  summons  was  taken  out  by  the  plaintiff,  and  attended 
by  both  parties  before  a  judge  at  chambers,  to  shew  cause 
why  a  writ  of  trial  should  not  issue  to  the  sheriff  of  Lan- 
cashire to  try  the  cause,  and  the  learned  judge  made  an 
order  accordingly,  without  objection  on  the  part  of  the  de- 
fendant. The  summons  was  indorsed  "  order  made,"  and 
the  words  "  by  consent"  in  the  form  of  the  summons  were 
struck  out. 
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The  cause  was  tried  in  March  last,  before  the  assessor 
of  the  said  sheriff,  when  the  plaintiff  obtained  a  verdict  for 
SL  14s.  2d.  The  plaintiff's  case  consisted  of  evidence  of 
the  quantity  of  hay  taken  off  the  farm  by  the  defendant; 
that  he  had  agreed  to  pay  plaintiff  \0d.  a  yard  for  the  same, 
and  that  there  was  a  custom  in  the  country,  in  such  cases* 
to  pay  Is.  a  yard,  or  to  put  a  load  of  lime  in  the  ground  for 
each  yard  of  hay. 

El/is  now  shewed  cause.  The  proper  course  for  the  de- 
fendant would  have  been  to  move  to  rescind  the  judge's 
order,  and,  as  the  defendant  consented  to  that  order,  he  can- 
not object  to  the  sheriff's  jurisdiction  to  try  the  cause. 
Although  consent  cannot  give  jurisdiction,  yet  consent  may 
waive  the  right  of  objecting  to  want  of  jurisdiction,  just  as 
a  plea  in  bar  or  in  abatement  waives  the  right  of  objecting 
on  the  record  to  want  of  jurisdiction.  In  Price  v.  Mor- 
gan (a)  the  declaration  stated  that,  in  consideration  that  the 
plaintiff  would  send  a  pony  to  the  defendant,  and  would 
sell  it  to  one  Ward,  the  defendant  undertook  that  he  was 
authorized  by  Ward  to  purchase  it  on  his  behalf;  that  the 
plaintiff  sent  the  pony  and  was  willing  to  sell  it,  &c.  but 
that  the  defendant  bad  no  authority  from  Ward  to  purchase 
it  on  his  behalf.  The  case  having  been  tried  under  a  writ 
of  trial,  at  the  instance  of  the  plaintiff,  the  Court  were  of 
opinion  that  he  had  waived  his  right  of  objecting  to  the 
jurisdiction.  It  is  not  necessary  to  contend  that  consent 
will  cure  all  objection  to  the  jurisdiction,  where  a  case  is 
directly  shaped  in  tort,  as  in  Smith  v.  Brown  (A). 

But  the  sheriff  had  jurisdiction.  The  declaration  is  sub- 
stantially for  the  price  of  so  much  manure,  and  to  support 
the  declaration  it  was  necessary  to  do  no  more  than  shew 
how  much  hay  the  defendant  had  taken  away  in  breach  of 
his  agreement,  and  what  was  the  value  of  the  hay.  The 
evidence  actually  given  proved  the  damages  to  be  of  a  defi- 
nite nature;  it  appeared  that  by  the  custom  of  the  country 
1*.  a  yard  was  to  be  paid  for  the  hay,  or  a  load  of  lime  to 

(a)  2  M.  &  W.  53.  (6)  2M.&W.  851. 


537 

1840. 

Lawrence 
v. 

WlLCOCK. 


538 


1840. 


Lawrence 

v. 

WlLCOCK. 


CASES  IN  THE  QUEEN  S  BENCH, 

be  put  down.  The  rule,  that  a  writ  of  trial  cannot  issue  to 
recover  unliquidated  damages,  does  not  mean  that  the  Court 
should  be  able  to  see  on  the  record  what  is  the  exact  amount 
of  damages  sought  to  be  recovered,  for  actions  for  goods 
sold,  and  on  a  bill  of  exchange  also,  where  interest  is  claimed, 
would  be  for  unliquidated  damages  in  that  sense,  but  merely 
that  the  evidence  should  shew  the  damages  to  be  a  matter 
of  computation.  If  this  case  had  been  tried  at  Nisi  Prius 
the  costs  would  be  taxed  on  the  reduced  scale,  unless  the 
judge  certified,  and  just  as  properly  as  in  such  a  case  as 
Broggreff  v.  Hawke(a),  where  a  certificate  was  thought  re- 
quisite. Price  v.  Morgan  (6),  where  Parke  B.  said  the 
action  was  "  in  substance  for  the  price  of  the  pony/'  and 
Allen  v.  Pinh(c),  are  authorities  for  the  plaintiff.  The  latter 
case  was  assumpsit  on  the  warranty  of  a  horse,  and  Lord 
Abinger  recognized  Price  v.  Morgan  (b\  and  observed,  "  the 
word  '  demand1  must  be  construed  to  mean  a  claim  ejusdem 
generis  with  debt;  and  when  the  claim  is  under  GO/,  and  is 
in  the  nature  of  a  demand,  for  which  assumpsit  will  lie,  it 
may  reasonably  be  considered  as  falling  within  the  terms  of 
the  statute."  The  case  of  Jacquet  v.  Bower  (d),  which  was 
an  action  for  servant's  wages,  and  also  to  recover  damages 
for  discharging  the  plaintiff  without  notice,  is  distinguish- 
able, for  there  the  unliquidated  damages  were  claimed  in 
the  bill  of  particulars,  and  could  not  be  considered  as  matter 
of  computation  only.  One  test,  by  which  it  will  appear 
that  this  action  was  not  for  unliquidated  damages  in  the 
proper  sense  of  the  term,  is  that  it  is  a  case  in  which  a 
Court  would  interfere  if  the  damages  were  excessive. 

Cowling  contra\  Even  if  there  had  been  consent  in  this 
case,  it  would  be  no  answer  to  this  rule;  Jervis's  New  Rules, 
429,  n.  (2d  ed.),  and  the  cases  there  cited.  The  objection 
to  want  of  jurisdiction  is  the  same,  whether  the  action  is 
tort  or  assumpsit.  In  Allen  v.  Pink(e)  there  was  undoubt- 
edly consent;  in  this  case,  although  the  matter  was  not  con- 

(a)  3  Ring.  N.  C.  880.  (d)  7  Dowl.  P.  C.  331. 

(6)  2M.&W.  53.  (e)  iM.&W.  140. 

(c)  4  M.  &  W.  14 
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tested,  there  was  no  express  consent,  and  the  words  "  by         i840. 

consent"  in  the  summous  were  struck  out.     [Patteson  J.  v^v-^/ 

There   was  consent  in  Edge  v.  Shaw  (a).]     Jacquet  v.  AW*BBCB 

Bower  (b)  is  a  decisive  authority  for  the  defendant.  Wilcock. 

Lord  Denman  C.J. — It  is  clear  that  the  point  was 
much  considered  by  Parke  B.  in  that  case,  and  it  is  much 
better  to  follow  its  authority,  that  the  rule  may  be  under- 
stood, and  the  numerous  applications  avoided,  which  must 
arise  if  the  Court  is  to  enter  into  inquiries  like  the  present. 

Littledale,  Patteson  and  Williams  Js.  concurred. 


(a)  2  C,  M.  fc  R.  415. 


Rule  absolute. 
(6)  7  Dowl.  P.  C.  331. 


A^o/^  - 


Culley  v.  Doe  d.  John  Taylerson. 

JlLiRROR  fromlheCommon  Pleas  at  Durham  on  an  eject- 
ment to  recover  lands  at  Gainford  in  the  county  of  Durham. 
The  declaration  (on  a  writ  of  17th  August,  1836)  con- 


Tuesday, 
May  IStA. 

1.  Sect.  1*  of 
3&4fFs//.4» 
c.  97,  has  rela- 
tion back  as 
far  as  relates 
tained  two  demises  by  John  Taylerson,  one  on  the  6th  Fe-  to  the  period 

bruary,  1835,  with  ouster  on  the  7th  February,  following;  makes  the  pos- 
session of  one 
coparcener,  joint-tenant,  or  tenant  iu  common,  who  has  been  in  possession  of  the  entirety, 
separate  from  the  time  of  his  coming  into  possession. 

Therefore  where  one  tenant  in  common  has  been  out  of  possession  for  twenty  years 
prior  to  the  passing  of  that  statute,  he  is  barred  by  sects.  S  and  19  from  bringing 
his  action,  bat  may  maintain  it  under  sect.  15,  within  five  years  of  the  passing  of  the 
act,  if  the  other  tenant  in  common  has  not  been  in  possession  adversely  to  him  at  the 
time  of  passing  the  act. 

2.  SembUy  a  right  of  entry  is  not  devisable  without  the  aid  of  7  If.  4  and  1  Vict.  c.  26. 

3.  In  1799,  A.  and  B.  being  tenants  in  common,  B.  sold  his  interest.  The  purchaser 
then  entered  into  possession  of  the  whole  of  the  premises,  and  he,  his  heir,  and  the  de- 
fendant the  devisee  of  his  heir,  successively  continued  in  possession  of  the  whole  from 
1799  to  1836,  when  the  ejectment  was  brought.  D.  T.y  through  whom  the  lessor  of  the 
plaintiff  claimed,  was  heir  to  A.  :-Held,  that  neither  at  common  law,  nor  by  virtue  of 
3  &  4  Will.  4,  c  97,  had  there  been  any  disseisin  of  D.  T.f  and  that  therefore  his  in- 
terest was  not  a  mere  right  of  entry,  but  was  devisable  by  his  will  made  in  1835. 

4.  Where  a  bill  of  eiceptions  stated  the  direction  of  the  judge  to  the  jury,  and  there- 
upon the  jury  gave  their  verdict  for  the  plaintiff,  whereupon  the  counsel  for  the  defendant 
did  except  ice.  : — Held,  that  an  amendment  might  be  made  after  the  judge's  seal  had 

n  affixed,  by  stating  the  exceptions  to  be  made  before  the  verdict  was  delivered. 
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the  other  on  the  13th  May,  1856,  with  ouster  on  the  30th 
May  following. 

Tbe  action  was  brought  to  recover  two  undivided  thirds 
of  an  undivided  fourth  of  an  estate  at  Denton,  the  entirety 
of  which  was  formerly  in  the  possession  of  one  William 
Hodgson 9  and  which  the  lessor  of  the  plaintiff  (below)  claimed 
as  heir-at-law  of  his  two  aunts,  Margaret  and  Anne,  grand- 
daughters of  the  above  William  Hodgson.  The  following 
pedigree  shews  the  title. 

W.  HoDoaov,  ob.  1764. 

I  I  '  r  i 

AvvksHowdov.    Eu£AjsrB=CoLFim.     Mahoaeit=.Tavlxmoii.     BliBT^rMrnm  bto*. 

BOBBHT  COLPITTB.  I 

Danibl  Taylsr*ow,       Maroar&t— Robimmv.        Aims  Taylsmob. 


Johv  Taylrrson,  Leuor  of  PUintiC 

Hodgson  died  in  1764,  having  devised  to  each  of  his 
daughters  one  undivided  fourth  of  his  estate  at  Denton  for 
life,  with  remainder  to  the  children  of  each  daughter  as  te- 
nants in  common.  In  1799,  Margaret  Taylerson,  the  daugh- 
ter of  the  testator,  with  her  husband  and  the  greater  part  of 
the  persons  entitled  wader  Hodgson's  will,  conveyed  to  the 
ancestor  of  Culley  the  whole  of  their  shares  in  tbe  premises 
by  lease  and  release,  except  only  two  third  parts  of  the 
share  of  Margaret  Taylerson,  and  which  it  was  expressed 
in  the  indenture  of  lease  belonged  to  the  daughters  of  Mar- 
garet Taylerson,  viz.  to  Margaret  and  Anne.  After  this 
conveyance  the  ancestor  of  Culley  entered  into  possession 
of  the  whole  of  the  property,  and  it  remained  in  the  pos- 
session of  the  Culley*  up  to  the  time  of  the  action. 

Daniel  Taylerson,  the  father  of  the  lessor  of  the  plaintiff, 
died  on  the  5th  February,  1835,  having  by  his  will,  dated 
2 1st  January,  18S5,  devised  all  his  lands  &c.  whether  in 
his  own  possession  or  that  of  others,  and  also  as  far  as  he 
lawfully  could  those  which  he  was  then  seeking  to  recover 
possession  of  from  Culley,  the  defendant  (below),  to  George 
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Jackson  in  fee.  John  Tayierson  was  the  heir-at-law  of  jmo. 
Daniel  Tayierson,  and  claimed  one  third  of  one  fourth  part 
as  heir-at-law  of  bis  aunt  Margaret,  who  married  one  Ro- 
binson, and  went  with  him  to  America  in  1784,  and  had  died 
(as  he  alleged)  without  issue,  and  also  one  third  of  one 
fourth  part  as  heir-at-law  of  his  aunt  Anne,  who  had  died 
without  issue. 

The  action  was  tried  at  the  Durham  spring  assizes  1837, 
before  PattesonJ.,  when  the  jury  found  a  verdict  for  the 
lessor  as  to  one  undivided  third  of  an  undivided  fourth  of 
the  preroiaes,  and  for  the  defendant  as  to  the  other  uodi* 
vided  third  {a).  It  appeared  by  the  bill  of  exceptions  that 
the  learned  judge  directed  the  jury  that  the  preaMses  in 
question  belonged  to  Cultey  as  tenant  in  common  with 
Daniel  Tayierson  in  his  life-time,  and,  since  his  death,  with 
John  Tayierson  ;  that  the  possession  of  Cidley  was  not  ad- 
verse to  Daniel  Tayierson  at  the  time  of  passing  the  3  &  4 
Will.  4,  c.  £7,  and  that  consequently  John  Tayierson  had  a 
right  to  bring  his  action  within  Ave  years  after  the  passing 
of  that  act ;  that  the  action  would  lie,  although  at  the  time 
when  the  act  was  passed  Daniel  Tayierson  was  a  tenant  in 
common,  without  any  proof  of  an  actual  ouster  of  Daniel 
or  of  John  Tayierson.  He  also  directed  them  that  by  the 
operation  of  the  above  act  the  interest  of  Daniel  Tayierson 
in  the  premises  was  a  right  of  entry  only  and  not  devisable, 
and  that  his  will  did  not  prevent  his  son  from  bringing  the 
action,  "  and  with  that  direction  left  the  same  to  the  jury 
aforesaid,  and  thereupon  the  said  jury  then  gave  their  verdict 
for  the  plaintiff  with  Is.  damages,  whereupon  the  counsel  for 
the  defendant  did  then  and  there  except  to  the  opinion  of 
the  said  justice,  and  insisted  that  the  plaintiff  was  barred 
by  not  proving  possession  of  the  said  premises  within  twenty 
years  before  the  commencement  of  the  action,  and  that  the 

(a)  The  reporters  have  stated  given  in  the  jodgmept  of  the  Court, 

die  facts  thus  generally,  because  a  and  for  the  same  reason  the  ar- 

full  statement  of  them,  as  they  ap-  guments  of  counsel  (post,  p.  542, 3) 

peared  in  the  bill  of  exceptions,  is  are  in  like  manner  abridged. 


542 


1840. 


CASES  IN  THE  QUEEN  S  BENCH, 

plaintiff  was  not  entitled  to  recover  his  term,  the  con- 
sent rule  not  having  been  put  in  without  proving  that  D. 
Tayhrson  or  J.  Taylerson  had  been  ousted,  and  insisted 
that  nothing  descended  to  J.  Taylenon  as  heir-at-law  to 
Daniel,  but  that  all  right  &c.  of  D.  Taylenon  passed  by 
his  will  to  George  Jackson. 

On  the  case  being  called  on  for  argument  in  Trinity  term 
last  (a), 


Grainger,  for  the  defendant  in  error,  took  a  preliminary 
objection  to  the  case  being  heard,  as  it  appeared  by  the 
bill  of  exceptions,  ^that  the  verdict  of  the  jury  was  pro- 
nounced before  the  exceptions  were  taken,  which  was  too 
late,  Armstrong  v.  Lewis  (b),  and  that  the  proper  form  of  a 
bill  of  exceptions  was  that  adopted  in  Wright  v.  Tatham  (c). 
[Patteson  J.  I  remember  that  the  exceptions  were  taken 
before  the  case  went  to  the  jury.]  After  the  judge's  seal 
.has  been  affixed  to  a  bill  of  exceptions,  its  truth  can  never  be 
doubted  (d)f  and  there  is  no  instance  of  an  amendment  being 
allowed. 

W.  H.  Watson  contnL  This  bill  of  exceptions  is  in  the 
usual  form  and,  if  the  objection  is  of  any  weight,  it  may 
be  amended  by  the  judge's  notes;  Richardson  v.  Mellish{e)f 
Doe  v.  Perkins  (/).  [Lord  Denman  C.  J.  We  think  there 
may  be  an  amendment.] 


W.  H.  Watson  then  argued  the  case  for  the  plaintiff  in 
error,  and  contended,  1st.  that  the  lessorof  the  plaintiff  below 
was  barred  by  3  &  4  Will.  4,  c.  27,  s.  %  as  more  than  twenty 
years  had  elapsed  since  his  right  of  action  accrued,  and  as 


(a)  May  88th,  cor.  Lord  Den- 
man C.J,,  LiUlcdak  aod  Patteson 
Js. 

(6)  S  C.  &  M.  274. 

(c)l  A.&E.  3;  S.C.  3N.  & 


M.968. 

(d)  1  Bac.  Abr.  779,  7th  edit. 

(e)  S  Bing.  334. 
(/)  3  T.  R.  749. 
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be  was  not  entitled  to  the  five  years  from  the  passing  of  that  1840. 
statute  under  sect.  15 ;  for,  that  although  the  possession  of 
one  tenant  in  common  before  the  statute  was  the  possession 
of  the  other,  jet  a  long  possession  by  one  tenant  in  common, 
without  accounting  to  his  co-tenant,  is  evidence  of  a  dis-  Tayleesom. 
seisin  and  an  ouster :  Doe  v.  Pros$er  (a),  Doe  v.  Bird  (6) ; 
and  therefore  the  possession  was  adverse  at  the  time  of  the 
passing  of  the  act.  2d.  If  there  had  been  no  ouster,  and 
the  possession  was  not  adverse,  then,  as  no  actual  ouster 
was  proved,  and  the  consent  rule  was  not  produced,  the  eject- 
ment by  a  tenant  in  common  could  not  be  sustained:  Doe 
v.  Cuffjip).  3d.  If  the  possession  was  not  adverse  at  the 
time  of  passing  the  act,  then  the  right  of  Daniel  Taylerson 
to  bring  his  action  within  five  years  or  make  a  distress, 
passed  under  his  will,  being  more  than  a  mere  right  of  entry, 
which  was  held  to  be  not  devisable  in  Goodright  v.  For- 
rester (d). 

Grainger  contri,  on  the  first  and  second  point  cited 
Doe  v.  Williams  (e),  and  contended  that,  up  to  the  passing 
of  the  statute,  the  possession  of  Culley  was  the  possession 
of  the  Taylersons,  that  since  the  statute  the  possession 
became  adverse,  and  that  there  was  no  distinction  now  be- 
tween a  tenant  in  common  or  other  party  interested  suing 
in  ejectment,  so  as  to  require  any  special  proof  of  ouster. 
On  the  third  point  he  relied  on  Goodright  v.  Forrester  (d). 

W.  if.  Watson  in  reply. 

Cur.  adv.  vult. 

Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  ejectment  brought  on  the  demise  of 

(a)  Cowp.  317.  1  Taunt.  578. 

(6)  11  East,  49.  (e)  5  A.  &  E.  391 ;    S.C.  6  N. 

(c)  1  Campb.  173.  &  M.  816. 

(</)  8  East,  559 ;  S.  C.  in  error, 
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John  Taylerson  against  Matthew  Culley,  to  recover  the 
possession  of  two  several  undivided  third  parts  of  one  un- 
divided fourth  part  of  certain  premises  in  the  pariah  of 
Gainford  in  the  county  of  Durham.  The  cause  came  on 
to  be  tried  before  our  brother  Patteson  at  the  spring  as- 
sises for  the  county  of  Durham  in  1837.  when  the  jury 
found  a  verdict  for  the  plaintiff  as  to  one  undivided  third 
part  of  an  undivided. fourth  part,  and  for  the  defendant  as  to 
the  other  undivided  third  part  of  an  undivided  fourth  part. 
The  case  now  conies  here  on  a  writ  of  error  from  the  Court  of 
Pleas  at  Durham  on  a  bill  of  exceptions  proposed  by  the 
defendant  to  the  judge  in  respect  of  the  opinion  delivered 
by  him  to  the  jury  on  the  trial  of  the  cause.  It  appeared 
by  the  evidence  that  in  the  year  1757  W.  Hodgson*  seised 
in  fee  of  the  entirety  of  the  premises,  by  bis  will  dated  24th 
November,  1757,  devised  to  his  daughter,  Ann  Howden9o*e 
undivided  fourth  part  thereof  for  her  life,  with  remainder  to 
all  her  sons  and  daughters  and  their  respective  heirs,  to  take 
as  tenants  in  common ;  to  his  daughter  Elizabeth  Colpitis 
one  other  undivided  fourth  part;  to  his  daughter  Afar- 
gartt  Taylerson  one  other  undivided  fourth  part ;  and  to 
his  daughter  Mary  Middle  ton  the  remaining  undivided 
fourth  part  for  her  life,  with  remainder  to  alt  the  sons  and 
daughters  of  each  and  their  respective  beire,  to  take  as  te- 
nants in  common.  The  testator  If.  Hodgson  died  in  1764 
without  altering  his  will,  leaving  his  said  four  daughters 
mentioned  in  the  will  surviving  him.  All  the  four  daughters 
were  married,  and  they  all  had  issue.  Margaret  Taylerson 
the  daughter  had  issue  Daniel  her  only  son,  and  Margaret 
and  Ami  her  daughters.  In  the  month  of  June  1799,  Mat- 
thew Culley  and  George  Culley,  under  whom  the  defendant 
claims,  entered  into  a  contract  with  several  persons  claiming 
under  the  will  of  W.  Hodgson  for  the  purchase  of  their  re- 
spective shares  and  interests  in  the  estate  in  question,  and 
by  indentures  of  lease  and  release  of  the  18th  and  19th  of 
June,  1799,  all  the  persons  then  alive,  who  were  entitled 
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under  the  will  of  W.  Hodgson  (except  Margaret  and  Ann, 
the  two  daughters  of  Margaret  TaylersonK&nd  also  with 
the  exception  of  Robert  Colpitis,  one  of  the  sons  of  the  said 
Elizabeth  Colpitis)  conveyed  the  whole  of  their  respective 
shares  and  interests  in  the  premises  to  Matthew  and  George 
Culley,  except  only  two  third  parts  of  the  said  Margaret 
Taylerson,  the  testator's  daughter's  fourth  part  of  the  pre- 
mises, and  which  said  two  third  parts,  after  the  death  of  the 
said  Margaret  Taylerson  it  is  in  the  indenture  of  release 
expressed  belonged  to  the  said  daughters  Margaret  and 
Ami,  and  their  respective  heirs.  This  part  of  the  release, 
it  rather  appears,  is  not  very  correctly  worded,  unless  there 
be  a  mistake  in  the  copy  in  the  paper  book  in  error.  It 
should  seem,  however,  that  Margeret  Taylerson,  the  mother, 
did  not  convey  her  life  estate  in  these  two  third  parts  of  the 
undivided  fourth  part.  A  6ne  was  levied  of  the  premises 
conveyed  in  the  Court  of  Pleas  at  Durham,  in  pursuance  of  a 
covenant  in  the  indenture  of  release.  The  purchase  was  in 
fact  made  for  the  benefit  of  Matthew  Culley,  who  after 
the  purchase  entered  into  the  possession  of  the  whole  of 
the  premises  devised  by  the  will  of  Wiliam  Hodgson,  both 
of  the  parts  conveyed  by  the  lease  and  release,  aud  also 
of  the  two  thirds  of  the  fourth  share  before  mentioned. 
Some  time  afterwards,  but  at  what  time  it  did  not  appear, 
the  said  Robert  Colpitis,  one  of  the  children  of  Eliza- 
beth Colpitis,  made  some  disposition  of  his  interest  to 
Matthew  Culley.  Matthew  Culley  afterwards  died,  and  the 
premises  mentioned  in  the  deeds  of  lease  and  release  de- 
scended to  his  son  Matthew  Culley,  who  afterwards  sold 
them  to  George  Culley,  who  by  his  will  devised  them  to 
Matthew  Culley  the  defendant,  who  is  now  in  possession  of 
them.  Margaret  Taylerson,  the  mother,  one  of  the  daugh- 
ters of  W.  Hodgson,  died  in  September,  1800,  and  John, 
the  husband  of  Margaret  Taylerson,  the  grandfather  of  the 
lessor  of  the  plaintiff,  died  in  January,  1801.  Margaret 
Taylerson,  the  daughter  of  Margaret  Taylerson  the  mo- 
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ther,  intermarried  with  one  Robinson,  and  in  1784  went 
with  her  hushand  to  America,  and  is  since  dead,  having 
survived  her  husbaud,  and   (as  Daniel  Taylerson  her  bro- 
ther, the  father  of  the  lessor  of  the  plaintiff,  alleged,)  died 
without  issue,  or  if  she  had  any  they  died  without  issue,  but 
that  appeared  uncertain,  and  he  claimed  to  be  heir-at-law  to 
her  or  her  children  of  one  undivided  third  part  of  one  undi- 
vided fourth  part.     Ann  Taylerson,  the  other  daughter  of 
Margaret  the  mother,  died  sometime  ago,  but  it  is  uncer- 
tain when,  without  having  been  married,  and  Daniel  Tay- 
lerson her  brother,  the  father  of  the  lessor  of  the  plaintiff, 
claimed  to  be  her  heir-at-law.     Daniel  Taylerson,  by  his 
will  dated  the  21st  of  January,  1835,  executed  so  as  to  pass 
real  estates,  devised  all  his  messuages,  lands,  tenements  and 
hereditaments,  and  parts  and  shares  of  messuages,  lands, 
tenements  and  hereditaments,  whether  in  his  own  possession 
or  that  of  others,  and  also  as  far  as  he  lawfully  could  to 
which  he  was  entitled,  and  which  he  was  then  seeking  to 
recover  possession  of  from  Matthew  Culley  the  defendant, 
to  G.  Jackson,  his  heirs  and  assigns  for  ever.     He  died  on 
the  5th  February,   1835,  leaving  the  lessor  of  the  plaintiff 
John  Taylerson  his   eldest  son  and  heir-at-law.     George 
Jackson  the  devisee  is  still  alive.     Daniel  Taylerson  in  his 
life-time    filed  a  bill  in  Chancery  against  "the   defendant 
Mattheio  Culley  in  respect  of  the  matters  aforesaid,  and  to 
which  bill  the  defendant  Matthew  Culley  put  in  an  answer. 
This  ejectment  was  brought  on  the  17fA  of  August,  in  the 
year  1836.     This  was  the  evidence  on  both  sides,  and  upon 
the  case  being  thus  closed,   the  counsel  for  the  defendant 
insisted  and  contended  that  all  the  estate,  right,  title  and  in- 
terest of  the  said  D.  Taylerson,  of  and  in  the  said  premises, 
by  force  of  his  will  passed  to  the  said  G.  Jackson,  and  did 
not  descend  to  the  said  John  Taylerson ;  thereupon  the  said 
judge  declared  and  delivered  his  opinion  to  the  jury  that 
the  said  premises  belonged  to  the  defendant  and  tlwse  under 
whom  he  claimed  as  tenant  in  common  with  Daniel  Tay- 
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lerson  in  his  lifetime,  and  John  Taylerson  since  his  death  ;         1840. 
and  that  the  possession  of  the  defendant  was  not  adverse  to 
the  said  Daniel  Taylerson  at  the  time  of  the  passing  of  the 
said  act  of  parliament,  passed  in  the  3  &  4  Will.  4,  and 
thereupon  the  plaintiff  had  a  right  to  bring  his  action,  and 
to  recover  the  premises  at  any  time  within  five  years  after 
the  passing  of  the  said  act,  and  that  the  said  action  would 
lie,  although  at  the  time  when  the  said  act  was  passed 
Daniel  Taylerson  was  a  tenant  in  common,  without  any 
proof  in  the  said  action  of  any  actual  ouster  of  Darnel  or 
John  Taylerson  from  the  aforesaid  premises ;  and  the  said 
judge  did  also  declare  and  give  his  opinion  to  the  jury  that 
the  interest  of  Daniel  Taylerson,  the  father  of  John  Tayler- 
son, by  the  operation  of  and  since  the  said  act  of  parliament, 
had  become  a  right  of  entry  or  action  only,  and  could  not 
be  devised  by  his  will,  that  he  could  not  pass  his  claims  by 
will,  and  it  did  not  prevent  his  son  from  bringing  the  said 
action,  and  with  that  direction  left  the  same  to  the  jury,  and 
thereupon  the  jury  gave  their  verdict  for  the  plaintiff,  with 
one  shilling  damages ;  whereupon  the  counsel  for  the  de- 
fendant did  except  to  the  opinion  of  the  said  judge,  and 
insisted  that  the  plaintiff  was  barred  by  not  proving  posses- 
sion of  the  premises  within  twenty  years  before  the  com- 
mencement of  the  said  action,  and  that  the  plaintiff  was  not 
entitled  to  recover  his  term  without  proving  that  Daniel 
Taylerson  or  John  Taylerson  had  been  ousted  by  the  de- 
fendant from  the  aforesaid  premises ;  and  the  counsel  for 
the  defendant  also  excepted  to  the  said  opinion  of  the  said 
judge,  and  insisted  that  nothing  descended  to  the  said  John 
Taylerson,  as  the  heir  at  law  to  the  said  Daniel  Taylerson, 
but  that  all  the  right,  title  and  interest  of  the  said  Daniel 
Taylerson,  of  and  in  the  said  premises,  passed  by  the  said 
will  of  the  said  .£).  Taylerson  to  the  said  G.  Jackson. 

It  is  upon  the  opinion  of  the  judge,  thus  expressed  in  the 

bHl  of  exceptions,  and  upon  the  exceptions  to  that  opinion, 

that  we  are  called  upon  to  give  judgment.    And  we  shall  first 

consider  how  the  case  of  the  lessor  of  the  plaintiff  would 

vol.  in.  o  o 
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1840.        stand  at  common  law,  if  there  had  been  no  devise  of  Daniel 
Taylerson  to  GT.  Jackson.     Generally  speaking,  one  tenant 
in  common  cannot  maintain  an  ejectment  against  another 
tenant  in  common,  because  the  possession  of  one  tenant 
in  common  is  the  possession  of  the  other,  and  to  enable 
the  party  complaining  to  maintain  an  ejectment  there  must 
be  an  ouster  of  the  party  complaining.     But,  where  the 
claimant  tenant  in  common  has  not  been  in  the  partici- 
pation of  the  rents  and   profits  for  a  considerable  length 
of  time,  and  'other  circumstances  concur,  the  judge  will 
direct  the  jury  to  take  into  consideration,  whether  they  will 
presume  that  there  has  been  an  ouster,  as  to  which  see  the 
cases  of  Doe  d.  Fisher  and  others  v.  Pros$er(d)t  Doe  d.  HeU 
lings  and  wife  v.  Bird  (ft),  Doe  d.  White  v.  Cnff(c).    And, 
if  the  jury  find  an  ouster,  then  the  right  of  the  lessor  of  the 
plaintiff  to  an  undivided  share  will  be  decided  exactly  in 
the  same  way  as  if  he  had  brought  his  ejectment  for  an  en* 
tirety.     And  so  also,  if  the  consent  rule  admits  an  ouster 
as  well  as  the  lease  to  and  entry  of  the  nominal  plaintiff, 
this  admission  in  the  consent  rule  will  prevent  the  defendant 
from  setting  up  that  he  is  tenant  in  common  with  the  les- 
sor of  the  plaintiff,  and  then  also  the  title  of  the  lessor  of 
the  plaintiff  to  enter  will  alone  be  to  be  decided.     The 
second  section  of  the  3  &  4   Will  4,  c.  27,  enacts,   that 
"after  the  31st  day  of  December,  1833,  no  person  shaH 
make  an  entry  or  distress,  or  bring  an  action  to  recover 
any  land  or  rent  but  within  twenty  years  next  after  the  time 
at  which  the  right  to  make  such  entry  or  distress  or  to  bring 
such  action  shall  have  first  accrued  to  some  person  through 
whom  he  claims,  or  if  such  right  shall  not  have  accrued  to 
any  person  through  whom  be  claims,  then  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such 
entry  or  distress,  or  to  bring  such  action,  shall  have  first 
accrued  to  the  person  making  or  bringing  the  same."    The 
effect  of  this  section  is  to  put  an  end  to  all  questions  and 

(a)  Cowp.  217.  (c)  1  Campb.  773. 

(b)  11  East,  49. 
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discussions  whether  the  possession  of  lands  8tc.  be  adverse  1840. 
or  not,  and  if  one  party  has  been  in  the  actual  possession 
for  twenty  years,  whether  adversely  or  not,  the  claimant, 
whose  original  right  of  entry  accrued  above  twenty  years 
before  bringing  the  ejectment,  is  barred  by  this  section. 
Then,  to  consider  this  section  as  to  tenants  in  common : 
if  this  had  beeu  the  only  parliamentary  enactment,  it  would 
not  have  varied  the  right  of  one  tenant  in  common  from  what 
k  was  at  the  common  law,  because,  the  possession  of 
one  tenant  in  common  being  the  possession  of  the  other 
tenant  in  common,  the  lessor  of  the  plaintiff  and  the  defend- 
ant were  in  contemplation  of  law  in  possession,  and  then 
there  would  be  no  such  thing  as  the  lessor  of  the  plaintiff 
either  enteriog  or  having  a  right  of  entry ;  an  entry,  or  a 
right  of  entry,  into  land,  supposing  the  party  is  out  of  pos- 
session, but  which  is  not  the  case  of  tenants  in  common, 
where  all  are  in  possession,  and  therefore,  the  second  sec- 
tion would  not  apply  to  tenants  in  common,  but  their  rights 
would  be  to  be  determined  by  the  rules  of  the  common  law, 
and  the  same  questions  as  to  an  ouster  beitig  presumed,  or 
as  to  the  effect  of  the  consent  rule  in  ejectment  confessing 
an  ouster,  would  arise.  In  the  present  case  it  does  not  ap- 
pear upon  the  record  transmitted  into  this  Court  that  any 
question  was  put  to  the  jury  as  to  presuming  an  ouster 
after  a  possession  of  upwards  of  thirty  years,  nor  does  it 
appear  in  evidence  that  there  was  any,  nor,  if  any,  what 
ooosent  rale,  so  as  to  see  whether  any  effect  would  be  pro- 
duced by  the  admission  of  ouster  in  the  consent  rule. 

We  will  now  consider  the  effect  of  the  l£th  section  of  the 
act,  which  applies  to  coparceners,  joint  tenants,  and  tenants 
is  common.  By  that  section  it  is  enacted,  "  that  when  any 
one  or  more  of  several  persons  entitled  to  any  land  or  rent 
as  coparceners,  joint  tenants,  or  tenants  in  common,  shall 
have  been  in  possession  or  receipt  of  the  entirety,  or  more 
than  his  or  their  undivided  share  or  shares  of  such  land,  or  of 
the  profits  thereof,  or  of  such  rent  for  his  or  their  own  benefit, 
or  for  the  benefit  of  any  person  or  persons  other  than  the 

o  o  2 
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1840.  person  or  persons  entitled  to  the  other  share  or  shares  of  the 

N^*V"*M'  same  land  or  rent,  such  possession  or  receipt  shall  not  be 

v,  deemed  to  have  been  the  possession  or  receipt  of  or  by 

Diot  such  last  mentioned  person  or  persons,  or  any  of  them." 

a 

Taylekson.  The  first  question  arising  upon  this  clause  is,  whether  it 
extends  to  make  the  possession  of  coparceners,  joint  te- 
nants or  tenants  in  common  separate  possession,  from  the 
time  when  the  act  came  into  operation,  or  whether  it  has  a 
relation  back  to  all  coparceners,  joint  tenants  and  tenants 
in  common,  who  have  ever  been  such  from  the  first  time  of 
their  being  coparceners,  joint  tenants,  and  tenants  in  com- 
mon. If  it  is  confined  to  making  their  possession  separate 
only  from  the  time  of  the  act  coming  into  operation,  then 
it  would  not  affect  the  present  case,  because  the  lessor  of 
the  plaintiff  would  only  have  a  separate  possession  for  a 
few  years  before  the  ejectment,  and  his  right  to  recover 
would  be  what  it  was  at  common  law  and  as  we  have  be- 
fore said  upon  the  second  section  of  the  act.  But  we  are 
of  opinion,  that  from  the  language  of  the  act  it  has  a  re- 
lation back,  at  least  as  far  as  relates  to  the  object  of 
this  act,  and  has  the  effect  of  making  their  possession  se- 
parate from  the  time  when  they  first  became  coparceners, 
joint  tenants  or  tenants  in  common.  Then,  applying  that  to 
the  present  case,  the  possession  of  the  lessor  of  the  plaintiff, 
and  of  those  under  whom  he  claims,  was,  in  point  of  law, 
a  separate  possession  from  that  of  the  defendant,  and  of 
those  under  whom  he  claims,  from  the  month  of  June,  1799, 
and  therefore  above  thirty  years  before  the  ejectment  was 
brought,  and,  that  being  so,  the  persons  under  whom  the 
lessor  of  the  plaintiff  claimed  first  had  a  right  of  entry  as 
far  back  as  1799,  and  consequently  are  barred  by  the 
second  section  of  the  act. 

But  we  must  now  consider  the  effect  of  the  fifteenth 
section.  By  that  section  it  is  enacted,  "  that  when  no  such 
acknowledgment  as  aforesaid  shall  be  given  before  the  pass- 
ing of  this  act,  and  the  possession  or  the  receipt  of  the  pro- 
fits of  the  land,  or  the  receipt  of  the  rent,  shall  not  at  the 
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time  of  the  passing  of  this  act  have  been  adverse  to  the 
right  or  title  of  (he  person  claiming  to  be  entitled  thereto, 
then  such  person,  or  the  person  claiming  through  him,  may, 
notwithstanding  the  period  of  twenty  years,  hereinbefore 
limited,  shall  have  expired,  make  an  entry  or  distress,  or 
bring  an  action  to  recover  such  land  or  interest,  at  any  time 
within  five  years  next  after  the  passing  of  this  act."  If, 
therefore,  in  the  present  case,  the  possession  of  the  de- 
fendant was  not  adverse  to  that  of  Daniel  Taylerson  at 
the  time  of  passing  the  act,  Daniel  Taylerson  would  have 
five  years  after  the  passing  of  the  act,  in  which  he  might 
bring  his  ejectment,  and  which  five  years  had  not  expired 
when  the  ejectment  was  brought.  Then,  was  his  possession 
adverse  to  that  of  D.  Taylerson?  He  and  his  ancestors  had 
been  out  of  the  participation  of  the  rents  and  profits  for 
above  twenty  years,  and  in  ordinary  cases  it  would  be  left  to 
the  jury,  whether  they  would  presume  an  ouster.  In  the  pre- 
sent case,  it  appears  by  the  bill  of  exceptions  that  the  judge 
stated  that  the  possession  was  not  adverse,  and  the  excep- 
tions taken  to  the  judge's  direction  do  not  point  to  any 
objection  made  to  this  opinion  as  expressed  by  the  judge, 
nor  was  he  required  to  leave  the  fact  to  the  jury ;  indeed, 
the  omission  from  the  conveyance  of  1799  of  two  undivided 
shares  of  the  one  fourth  part  in  question  shews  that  the 
possession  of  M.  Culley,  to  whom  the  rest  of  the  shares 
were  conveyed,  could  not  be  considered  as  adverse  to  the 
possession  of  Margaret  Taylerson  the  mother,  or  of  her 
daughters,  after  her  death.  Then  the  lessor  of  the  plaintiff 
had  five  years  after  the  passing  the  act  to  briwg  his  eject- 
ment, and  he  has  brought  it  within  that  time.  It  appears 
then,  that  the  second  section  alone  would  leave  him  as  he 
was  at  the  common  law ;  that  by  the  2d  and  1 2th  together 
he  is  barred,  but  that  by  the  2d,  12th  and  15th,  taken 
together,  he  is  restored  to  his  right  to  recover. 

But  there  is  another  objection,  to  the  right  of  the  lessor 
of  the  plaintiff,  arising  on  the  bill  of  exceptions,  that  Daniel 
Taylerson  had,  on  the  21st  of  January,  1835,  devised  his 
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interest  in  these  shares  to  G.  Jackson,  his  heirs  and  assigns 
for  ever,  and  that  therefore  the  lessor  of  the  plaintiff  had 
not  the  legal  estate.  But  the  lessor  of  the  plaintiff  in 
answer  says,  that  this  is  as  a  devise  of  a  mere  right  of  entry, 
and  that  such  right  of  entry  is  not  devisable  at  law.  We 
may  here  notice  that  by  the  late  statute  of  7  Will.  4  and 
1  Vict.  c.  26,  the  latter  part  of  section  8  enables  persons 
to  devise  rights  of  entry  for  conditions  broken,  and  all 
other  rights  of  entry ;  but  this  act  having  been  passed  since 
the  devise  of  Daniel  Taylersony  that  devise  is  not  in  any 
way  affected  by  the  act.  The  case  of  Goodright  d.  Fowler 
and  others  v.  Forrester  (a),  in  the  Court  of  King's  Bench, 
and  affirmed  in  error  in  the  Exchequer  Chamber,  1  Taun- 
ton, 578,  is  cited  in  support  of  that  opinion,  that  a  right  of 
entry  is  not  devisable.  In  the  case  in  the  King's  Bench  it 
was  so  held,  but  in  the  Exchequer  Chamber  the  case  went 
off  upon  another  point,  and  Lord  Chief  Justice  Mansfield, 
in  giving  the  judgment  of  the  Court,  expresses  something 
like  a  doubt  about  a  right  of  entry  not  being  devisable. 
But,  considering  that  the  judgment  of  the  King's  Bench  has 
never  been  reversed,  and  considering  also  the  arguments 
brought  forward  in  these  Courts,  in  support  of  that  opinion, 
we  do  not  feel  ourselves  authorized  to  depart  from  it,  and, 
as  all  the  learning  which  could  be  collected  on  the  subject 
was  brought  forward  in  the  discussion  in  the  two  Courts, 
we  do  not  think  it  necessary  to  enter  into  a  detail  of  them. 
The  same  opinion,  that  a  right  of  entry  was  not  devisable, 
was  expressed  by  Lord  Eldon  in  The  Attorney  General  v. 
rigor  (6),  and  in  the  case  of  Doe  d.  Souttr  v.  Hull(t), 
Lord  Chief  Justice  Abbott  and  Mr.  Justice  Bayley  ex- 
pressed the  same  opinion.  It  will  then  be  proper  to  con- 
sider whether  the  interest,  which  Daniel  Tayferson  had,  was 
what  the  law  considers  such  a  right  of  entry  as  is  not  de- 
visable. In  the  authorities  cited  in  the  judgment  of  the 
Court,  and  in  the  arguments  adduced  by  the  counsel  in 


(«)  8  East,  559. 
(A)8Vesey,256— 282. 
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Goodfight  v.  Forrester  (a),  they  are  rights  of  entry  which  1840. 
arose  from  the  freehold  estate  of  the  party  being  divested 
either  by  fine  or  recovery,  or  by  disseisin,  or  by  disconti- 
nuance, which  is  a  species  of  disseisin,  or  by  some  other 
tortious  act  which  ousts  him  of  the  freehold,  and  where  it 
is  actually  necessary  to  make  an  actual  entry  on  the  land  to 
make  his  title  or  interest  available,  and  to  restore  his  seisin. 
But  suppose  he  is  merely  dispossessed,  without  his  seisin 
of  freehold  being  taken  from  him,  or  if  the  possession  only 
be  withheld  from  him,  there  is  no  necessity  to  make  an  entry 
on  the  land.  Suppose  tenant  in  fee  demises  for  twenty- 
one  years,  and  after  the  expiration  of  the  term  the  tenon* 
retains  the  possession  without  paying  rent  or  acknowledg- 
ing the  tide  of  the  landlord,  and  after  the  expiration  of  the 
tease  the  owner  devises  the  estate,  it  may  be  said,  in  com- 
mon parlance,  that  the  owner  had  a  right  of  entry,  and 
therefore  could  not  devise  it,  but  there  is  no  doubt  but 
that  he  might  devise  it,  for  this  withholding  the  posses- 
sion by  the  tenant  for  years,  is  not  a  disseisin,  and  the 
right  which  the  owner  has  is  not  what  the  law,  in  consider- 
iog  these  subjects,  calls  a  right  of  entry,  so  as  to  make  it 
necessary  for  the  owner  to  re-enter  on  the  land  to  get  pos- 
session of  his  estate,  for  to  make  that  necessary  there  must 
be  a  tortious  ouster  of  the  freehold.  In  order  to  see  whe- 
ther Daniel  Taylerton  had  a  right  to  make  the  will  in  ques- 
tion, it  is  necessary  to  consider  how  it  would  have  been  at 
common  taw,  and  how  far,  if  he  had  such  right,  it  would  be 
affected  by  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27. 
At  common  law  Daniel  Taylerton  had  a  prima  facie  right 
to  devise  his  interest,  inasmuch  as  tenants  in  common  have 
the  same  right  under  the  statute  of  34  &  35  lien.  8,  as  per- 
sons really  seised,  and  as  his  possession,  and  those  under 
whom  he  claims,  was  also  the  possession  of  the  Culley  family, 
there  was  nothing  to  prevent  his  devising  the  estate,  but  that, 
after  being  out  of  the  participation  of  the  receipt  of  the  rents 
and  profits  of  the  estate  for  above  thirty  years,  an  ouster  tnigbt 
be  presumed.  But  length  of  time  alone  is  not  an  ouster  till 
(a)  8  East,  652. 
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so  found  by  the  jury,  and,  as  there  has  been  none  found,  we 
could  not  intend  it.  But  suppose  an  ouster  had  been  found, 
unless  by  that  it  was  meant  that  a  disseisin  or  other  tortious 
ouster  of  the  freehold  had  taken  place,  it  would  not  reduce 
it  to  an  undevisable  right  of  entry.  A  fine  was  levied  in 
1799,  but  that  could  have  no  effect,  as  it  was  only  of  the 
premises  conveyed  by  the  lease  and  release  of  1799,  which 
these  shares  were  not. 

In  the  case  of  Doe  d.  Sender  v.  Hull  (a),  above  cited,  H. 
Souter  devised   to  his  wife  for  life,  and   his  widow  and 
younger  son,  without  the  privity  of  the  elder  son  of  H.  S., 
conveyed  in  fee  to  H.     H.  continued  in  the  undisturbed 
possession  for  twenty-two  years,  and  died  possessed,  leaving 
it  to  his  children.     Sixteen  years  after  H.  entered  into  pos- 
session, W.  S.f  eldest  son  and  heir  of  H.  S.f  made  his  will, 
and  devised  his  estate  to  trustees,  and  died  three  years  after- 
wards, without  disturbing  the  possession  of  H.     It  was 
objected  that  the  trustees  could  not  recover  after  the  quiet 
possession  of  if.  for  twenty-two  years.    Lord  Chief  Justice 
Abbott  said  there  was  no  ground  for  saying  that  the  adverse 
possession  of  H.  had  operated  as  a  disseisin  of  W.  S. ;  he, 
the  said  W.,  did  not  take  possession  wrongfully;  he  only 
wrongfully  continued  in  possession.     He  came  in  under 
right  and  title  which  remained  good  under  the  life  estate  of 
if.  S.'s  widow,  but  ceased  at  her  death,  and  from  that  pe- 
riod continued  in  possession  wrongfully.    What  is  the  effect 
of  that?  no  more  than  that  he  became  tenant  at  sufferance  to 
W.  S.,  who  permitted  him  for  a  period  to  remain  in  posses- 
sion.     He  afterwards  said,  "  I  know  no  case  where  a  mere 
wrongful  possession  divests  the  estate  of  the  party  against 
whom  the  possession  is  adversely  held.     If  the  argument 
was  to  be  carried  to  that  extent,  a  mere  adverse  possession 
might  be  made  equivalent  to  a  fine  and  feoffment/*     Mr. 
Justice  Bayley  said,  "  in  order  to  bar  the  power  of  devising 
a  right  of  entry,  there  must  be  an  actual  disseisiu  of  the 
devisor;    a  mere  adverse  possession  will  not  suffice;   he 

(a)  2  D.  &  R.  38. 
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must  be  completely  ousted  of  the  freehold,"  which  he  said 
the  devisee  was  not,  and  be  considered  H.  as  a  tenant  at  suf- 
ferance. And  he  afterwards  adds,  "  it  is  said  that  there 
has  been  an  adverse  possession  for  twenty-two  years  in  this 
case.  I  knpw  of  no  case  in  which  it  has  been  held  that  a 
mere  adverse  possession  (if  this  case  is  so  put)  can  operate 
as  a  disseisin  to  prevent  the  holder  of  the  freehold  from  de- 
vising it  by  will;"  and  he  then  goes  on  to  state  that  if. could 
only  be  a  disseisor  in  one  way,  at  the  election  of  the  owner 
of  the  freehold  and  inheritance.  In  that  case  H.  came  right- 
fully into  possession,  upon  which  some  stress  is  laid  by 
both  the  judges.  In  the  present  case  it  does  not  appear 
very  distinctly  whether  Margaret  Taylerson,  the  mother, 
conveyed  the  whole  of  her  life  interest  in  the  fourth  undi- 
vided part  of  the  premises,  or  whether  her  life  interest  in 
two  shares  out  of  three  was  left  out  of  the  conveyance,  as 
well  as  the  interest  in  remainder  of  her  two  daughters.  The 
release  does  not  appear  to  be  very  accurately  set  out  in  the 
bill  of  exceptions,  but  it  rather  appears  as  if  Margaret 
Taylerson,  the  mother,  did  not  convey  her  life  interest  in 
these  two  third  shares,  which  belonged  to  her  daughters  after 
her  death ;  and  therefore  the  case  now  under  our  considera- 
tion would  not  have  the  benefit  of  the  remark  that  Culley 
originally  entered  rightfully  into  the  possession  of  these  two 
shares.  The  dates  of  the  facts  which  took  place  in  this 
case  of  Doe  d.  Souter  v.  Hull  (a)  are  not  very  distinctly 
stated,  and  it  is  not  quite  clear  whether  the  twenty-two 
years  of  H.'s  possession  was  the  whole  time  he  held  the 
estate,  or  whether  it  was  twenty-two  years  after  the  death 
of  the  tenant  for  life.  It  would  rather  appear  to  be 
twenty- two  years  after  the  death  of  the  tenant  for  life; 
nor  does  it  appear  whether  the  heir  at  law  made  his  will 
during  the  life  of  the  tenant  for  life  or  after  her  death. 
But  we  cite  the  case  more  particularly  for  the  expressions 
used  by  the  judges,  and  particularly  by  Mr.  Justice  Bay- 
ley,  as  to  devising  a  right  of  entry ;  and  we  think  upon  the 

(a)  2  D.  &  R.  38. 
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whole  that  at  common  law  this  right  of  Daniel  Taylerto* 
was  devisable.  Then,  as  to  the  statute  3  &  4  WUL  4, 
upon  the  €nd  section  we  think  it  would  have  been  the  same 
as  at  common  law,  and  the  same  reasoning  would  apply  as 
in  the  earlier  part  of  our  judgment  upon  this  statute. 
Then,  as  to  the  12th  section,  the  will  was  made  after  the 
statute  came  into  operation  :  but  we  have  already  said  that 
we  consider  it  having  a  retrospective  operation;  and  then, 
for  the  purposes  of  this  act,  Daniel  Taylerxm.  and  those 
under  whom  he  claimed,  would  have  been  out  of  possession 
above  thirty  years,  and  therefore  barred  by  the  2nd  section 
from  making  any  claim  to  the  land;  and  consequently  no 
question  as  to  a  right  of  entry  could  arise  about  a  right  of 
entry  being  devisable  or  not,  as  he  would  have  ceased  to 
have  any  sort  of  right  to  the  land  for  any  purposes  what- 
ever. Next  we  mast  inquire  into  the  effect  of  the  15th 
section.  We  have  before  stated  that,  as  the  possession  of 
Darnel  Taylerson  was  not  adverse  to  that  of  the  defendant 
at  the  time  of  passing  the  act,  he  had  a  right  to  bring  an 
ejectment  within  five  years,  and  he  would  also  have  a  right 
to  snake  an  entry  or  distress;  and  we  think  that  section 
gives  him  all  the  rights  which  the  owner  of  an  estate  not  in 
the  actual  occupation  has.  It  is  true,  that  at  the  time  he 
made  his  will  he  was  solely  seised  of  these  two  shares,  but 
nothing  had  actually  occurred  in  fact  to  create  a  disseisin 
of  his  freehold  or  to  divest  his  estate,  so  as  to  turn  it  into  a 
mere  right  of  entry ;  and  we  think  there  is  nothing  in  the 
act  which  has  the  effect  of  operating  upon  the  facts  of  the 
case  to  make  them  amount  to  a  disseisin,  or  divesting  the 
freehold  so  as  to  prevent  Daniel  Tayknau  from  devising 
■  the  estate.  The  act  has  no  language  or  expressions  which 
seem  to  point  at  such  a  conclusion :  it  is  an  act  as  to  limita- 
tion of  time,  operating  only  upon  the  possession  of  parties  ; 
and  as  to  joint  tenants,  coparceners  and  tenants  in  common, 
making  their  joint  possession  to  be  several.  The  depression 
"  where  the  possession  is  not  adverse,"  is  quite  contrary 
and  inconsistent  with  there  being  a  disseisin  of  freehold,  or 
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divesting  the  freehold  estate  of  the  party;  and  when  it 
says  the  party  may  make  an  entry  or  distress,  or  bring  an 
action,  it  appears  to  give  the  owner  all  the  powers  that  can 
be  given  when  the  possession  is  not  adverse,  bnt  the  actual 
possession  or  occupation  is  withheld  from  him.  This  de- 
vise then  of  Daniel  Taylerson  to  G.  Jackson  will  have  the 
effect  of  barring  the  title  of  the  lessor  of  the  plaintiff;  and 
on  this  ground  we  think  that  the  judgment  of  the  Court  of 
Pleas  at  Durham  must  be  reversed,  and  that  judgment 
should  be  entered  for  the  plaintiff  in  error. 
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The  Queen  v.  Macgowan. 

QUO  WARRANTO  information  for  exercising  the  office 
of  alderman  of  the  city  of  Exeter. 

The  plea  stated  the  different  sections  of  5  8c  6  Will.  4, 
c.  76,  by  which  the  election  of  aldermen  and  councillors  are 
regulated,  and  averred  that  the  first  election  of  twelve  alder- 
men took  place  on  the  SJst  December,  1835,  and  the  first 
election  of  mayor  on  the  1st  January,  1836,  and  that  on  the 
9th  November,  1838,  six  of  the  aldermen  were  to  go  out  of 
.office,  pursuant  to  the  directions  of  the  said  act,  and  six 
new  ones  to  be  elected.  On  the  5th  November,  1838,  the 
mayor  called  a  meeting  of  the  council,  to  be  holden  on  the 
9th  November  following,  at  ten  in  the  forenoon,  for  the 
purpose  of  electing  six  new  aldermen,  at  which  meeting  the 
defendant  was  elected  alderman  by  a  majority  of  votes. 

Demurrer,  and  joinder  in  demurrer  (a). 

The  case  was  argued  on  a  former  day  in  this  term  (b). 


Thurtday, 
May  191  A. 

The  election 
of  mayor  on 
the  9th  No- 
vember in  each 
year  must  be 
the  first  busi- 
ness done  by 
the  town 
council,  and 
an  election  of 
aldermen  on 
that  day  pre- 
vious to  the 
election  of 
mayor  is  void. 


(a)  There  was  another  quo  war- 
ranto iuforaeiioa  against  the  de- 
fendant for  exercising  the  office  of 
mayor,  to  which  he  was  elected 
en  the  same  9th  November,  at  a 


subsequent  meeting  of  the  town 
council. 

(6)  April  29th,  before  Lord  Item- 
man  C.  J.,  Littledale,  Patteson,  and 
Coleridge  Js. 


558 


1840. 


The  Queen 

v, 
Macgowan. 


CASES  INT  THE  QUEEN  S  BENCH, 

Sir  J.  Campbell  A.  G.  for  the  crown.  The  question  to' 
be  decided  is,  at  what  lime  on  the  9th  November  in  each 
year  the  successors  to  the  outgoing  aldermen  are  to  be 
elected.  In  Exeter  there  are  thirty-six  councillors  and 
twelve  aldermen :  therefore  in  every  third  year,  beginning 
with  1838,  there  is  to  be  an  election  of  six  aldermen.  At 
the  quarterly  meeting  to  be  held  on  the  9th  November,  the 
legislature  has  directed,  by  5  &  6  Will.  4,  c.  76,  s.  69,  that 
the  first  business  to  be  proceeded  in  shall  be  the  election 
of  mayor;  and  it  is  submitted  that  there  can  be  no  good 
election  of  aldermen  on  that  day  till  after  the  election  of 
mayor.  It  cannot  be  denied  that  an  election  of  aldermen 
after  the  mayor  has  been  ejected  would  be  good ;  but,  if  so, 
will  it  be  contended  that  the  time  of  electing  aldermen 
shall  b£  left  to  the  decision  of  the  mayor  for  the  time  being, 
in  order  to  suit  best  the  interests  of  the  party  to  which  be 
belongs  ?  Sect.  25  of  5  k  6  Will.  4,  directs  that  on  the  9th 
November  in  every  third  year  the  council  shall  elect  the  alder- 
men to  succeed  those  who  go  out  of  office  on  that  day;  and  if 
this  election  is  to  take  place  at  the  quarterly  meeting  on  the 
9th  November,  it  is  clear  that  the  outgoing  aldermen  have 
to  vote  for  the  mayor  for  the  ensuing  year,  for  sect.  69  spe- 
cifies that  the  meeting  shall  be  at  twelve,  and  that  the  first 
business  shall  be  the  election  of  mayor.  But  if,  as  in  the 
present  case,  a  preliminary  meeting  may  be  held  for  the 
election  of  aldermen,  then  if  the  proper  number  of  alder- 
men be  not  elected  by  twelve  o'clock,  the  business  must  be 
suspended,  and  the  town  council,  with  an  incomplete  body, 
must  proceed  to  the  election  of  mayor.  [Littledale  J.  Or 
persons  may  be  elected  aldermen  who  are  not  present,  and 
therefore  they  may  not  be  enabled  to  make  the  declaration 
required  by  the  act,  in  time  to  take  part  in  the  election.] 
Just  so.  The  election  day  being  specified  in  the  act  to  be 
the  9th  November,  it  clearly  was  intended  that  the  outgoing 
aldermen  should  take  part  in  the  elections,  for  sect.  25  dis- 
ables them  from  voting  in  the  election  of  new  aldermen,  but 
of  new  aldermen  only.    Then,  by  6  &  7  Will.  4,  c.  105,  s.  5, 


The  Queen 
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the  election  of  sheriff  is  directed  to  be  made  on  the  9th         1840. 
November,  immediately  after  the  election  of  mayor,  shewing 
further  that  it  was  the  intention  of  the  legislature  that  all  v. 

the  elections  should  be  made  on  that  day,  commencing  with  Macqowa*' 
the  mayor's.  Then  comes  1  Vict,  c.  78,  s.  14,  which  regu- 
lates the  election  of  aldermen;  and  this  section  shews  clearly 
that  the  outgoing  aldermen  are  the  parties  to  elect  the 
mayor  for  the  ensuing  year,  for  it  enacts  that  at  the  election 
of  aldermen,  in  case  of  equality  of  votes,  the  mayor  or  chair- 
man shall  have  a  casting  vote,  whether  or  not  he  may  be 
entitled  to  vote  in  the  first  instance,  which  proves  that  the 
election  of  aldermen  may  be  at  the  twelve  o'clock  meeting, 
for  who  can  be  the  chairman  to  whom  a  vote  is  given  al- 
though not  entitled  to  vote  in  the  first  instance?  An  out- 
going alderman,  and  he  only.  If  the  mayor  is  not  present, 
the  senior  alderman  is  entitled  to  take  the  chair,  but  he,  by 
sect.  25  of  5  &  6  Will.  4,  has  no  original  vote  in  the  elec- 
tion for  new  aldermen.  The  legislature  appears  to  have 
foreseen  all  the  difficulties  that  might  arise,  and  by  specify- 
ing the  9th  November  as  the  election  day,  and  fixing  that 
the  first  business  shall  be  the  election  of  mayor,  it  has  sedu- 
lously guarded  againt  them. 

Cresswell  contra.  It  is  conceded  that  it  is  not  optional 
with  the  mayor  to  appoint  the  election  of  aldermen  either 
before  or  after  the  election  of  mayor,  but  it  is  submitted 
that  the  election  of  aldermen  must  precede.  The  5  &  6 
Will.  4,  c.  76,  is  so  ill  drawn,  that  difficulties  present  them- 
selves either  way ;  but  the  course  adopted  by  the  corpora- 
tion of  Exeter  is  the  least  open  to  objection.  Sect.  25 
enacts  that  the  aldermen  shall  be  elected  by  the  council ; 
and,  if  the  intention  of  the  legislature  is  to  be  speculated 
upon,  it  is  more  reasonable  to  suppose  that  it  was  intended 
that  the  council  for  the  ensuing  year  should  elect  the 
officer  to  preside  over  them,  rather  than  the  council  whose 
franchises  were  just  about  to  expire.  In  the  first  year  after 
passing  the  act  the  aldermen  are  directed  to  be  elected  be- 
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fore  the  mayor,  and  that  teems  to  form  a  clue  as  to  the 
order  to  be  observed  io  successive  years.  The  argument 
for  the  relator  seems  founded  entirely  on  sect.  69;  but  that 
is  founded  on  the  assumption  that  there  is  to  be  one  meet* 
ing  only  on  the  9th  November.  But  why  should  that  be 
so  ?  Half  the  number  of  the  aldermen  are  to  go  out  of 
office  on  the  9th  November;  that  must  be  on  the  first  mo- 
ment of  that  day ;  and  as  it  is  the  policy  of  the  aet  to  have 
the  council  always  full,  and  that  the  full  council  should 
elect  the  mayor,  it  follows  that  the  election  of  aldermen 
should  be  the  first  thing  done  on  the  9th  November.  It  is 
then  contended  that  the  proviso  as  to  the  chairman  having 
the  casting  vote  shews  that  it  was  intended  the  election 
should  take  place  at  the  quarterly  meeting :  but  the  pro* 
vision  applies  equally  to  any  preliminary  meeting.  Again, 
it  is  enacted  that,  if  the  9th  should  fall  on  a  Sunday,  the 
mayor  shall  be  elected  on  the  10th  ;  but  no  such  provision 
applies  to  aldermen.  Aldermen  therefore  are  out  of  office 
absolutely  on  that  day,  and  in  all  such  cases  they  never 
could  be  enabled  to  vote  for  the  mayor  on  the  10th ;  if  so, 
the  argument  that  the  election  of  aldermen  must  always 
be  at  the  quarterly  meeting  is  destroyed.  [Patteton  J. 
There  is  a  clause  in  the  act,  sect.  30,  which  directs  that 
when  the  day  appointed  for  any  business  to  be  dose  shall 
happen  to  be  on  Sunday,  the  business  shall  take  place  on  the 
Monday.]  The  going  out  of  office  as  an  alderman  is  not  a 
business  to  be  done.  [Littttdale  J.  If  the  outgoing  alder- 
men are  intended  to  be  the  parties  to  elect  the  mayor,  then 
if  the  9th  November  fails  on  Sunday,  it  is  implied  that  they 
remain  in  office  till  the  10th,  in  order  to  discharge  the  func- 
tions assigned  to  them.]  There  is  another  point ;  if  an 
outgoing  alderman  may  be  elected  mayor,  then,  as  six  alder- 
men would  have  to  be  elected  in  place  of  those  going  out 
of  office,  the  corporation  would  consist  of  one  more  than 
its  proper  number,  for  five  old  aldermen  would  go  out  and 
six  would  come  in. 


The  Queen 

v. 
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Sir  J.  Campbell  A.  G.  in  reply.  As  it  is  allowed  that  it  1840. 
is  not  optional  to  have  the  election  of  aldermen  at  any  time 
on  the  9th  November,  if  it  be  shewn  that  an  election  at  the 
quarterly  meeting  would  be  good,  cadit  quaestio.  But  it  Macoowan. 
clearly  was  intended  that  the  outgoing  aldermen  should  be 
present  at  the  election;  otherwise  what  necessity  for  the 
provision  that  they  should  not  vote  ?  It  is  contended  that 
the  aldermen  are  out  of  office  on  the  first  moment  of  the 
9tb :  if  so,  that  would  decide  the  question ;  but  there  is  no 
authority  for  the  proposition.  It  is  conceded  that  occa- 
sionally the  council  may  consist  of  forty-nine;  but  what 
absurdity  is  there  in  that?  Under  the  old  system  the  num- 
bers in  a  corporation  often  varied ;  and  the  act  does  not  say 
that  the  number  shall  be  forty-eight.  Besides,  the  mayor 
may  be  chosen  out  of  the  councillors  as  well  as  out  of  the 
aldermen :  suppose  he  is  so,  then,  as  councillors  go  out  of 
office  on  the  1st  November  following,  his  place  as  council- 
lor would  be  vacated,  and  his  successor  would  be  elected ; 
from  that  day  therefore  to  the  9th  November  following  the 
council  would  equally  consist  of  forty-nine. 

Cur.  adv.  vult. 

The  Queen  t;.  Dudley. 

IN  this  case  the  defendant  was  elected  alderman  of  Staf-  §ee  the  last 
ford,  not  at  a  preliminary  meeting,  but  at  the  regular  quar-  ca8e« 
terly  meeting,  before  the  mayor  was  elected.    The  case  was 
also  argued  in  this  term  by 

Sir  W.  W.  Follett  for  the  crown,  and  Addison  contrA. 

Cur.  adv.  vult. 

The  Queen  v.  Stanley.  *  Wednesday, 

May  6th. 
IN  this  case  Dr.  Maddy  bad  been  elected  mayor  of  An  outgoing 
Gloucester  at  the  quarterly  meeting  November  9th,  1838.  ^^^^ 

After  Upe  election  of  mayor  the   election  took  place  of  mayor,  but  as 

outgoing  alder* 
roan  he  has  no  original  vote  in  the  election  of  aldermen. 
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1840.         aldermen  to  succeed  those  going  out  of  office,  one  of  whom 

r^?T*/      wa*  Dr.  Maddy.     Of  those  present  at  the  meeting,  which 

v.  was  presided  over  by  Dr.  Maddy  as  mayor,  eleven  voted 

Stan  lb r.     agaiQ8t  the  defendant,  and  ten  for  him ;  Dr.  Maddy  then 

voted  for  him,  which  made  the  votes  equal,  and  then  gave 

him  his  casting  vote  as  mayor. 

A  quo  warranto  information  was  filed  agaiust  the  defend- 
ant, and  a  plea,  stating  the  above  facts,  was  demurred  to. 
The  case  was  argued  on  a  former  day  in  this  term  (a). 

Sir  J.  Campbell  A.  G.  for  the  crown.  Conceding  that 
Maddy  was  properly  elected  mayor,  still  he  had  no  right  to 
vote  for  the  defendant;  because  as  mayor  he  had  no  original 
vote ;  and  therefore  the  case  for  giving  a  casting  vote  under 
1  Vict.  c.  78,  s.  14,  never  occurred.  It  will  be  said  that, 
although  Maddy  as  outgoing  alderman  had  no  right  to  vote, 
he  bad  as  mayor.  But  the  mayor  qui  mayor  has  no  locus  in 
the  council;  be  is  either  councillor  or  alderman,  and  as 
such  derives  his  right  of  voting.  The  difficulty  often  oc- 
curred that  as  outgoing  alderman  the  mayor  could  not  have 
a  vote;  and,  if  presiding  at  an  election  as  senior  alderman, 
if  the  numbers  were  equal,  he  could  give  no  casting  vote. 
This  led  to  great  inconvenience,  and  the  1  Vict.  c.  78,  was 
passed  to  remedy  the  defect.  By  that  act  a  casting  vote  is 
given  to  the  mayor  or  chairman,  even  although  he  has  no 
original  vote ;  but  the  case  in  which  the  mayor  has  no  origi- 
nal vote,  is  where  he  has  been  elected  from  the  outgoing 
aldermen,  as  here ;  in  which  case  he  is  expressly  disqualified 
by  sect.  25  of  5  &  6  Will.  4,  c.  76. 

R.  V.  Richards  contra.  It  is  true  that  an  outgoing  alder- 
man has  no  right  to  vote  by  sect.  25 ;  but  that  does  not 
apply  to  a  mayor.     Dr.  Maddy  had  a  right  to  vote,  under 
'  sect.  69,  as  mayor,  like  any  other  member  of  the  council ; 
and  when  the  numbers  were  equal,  he  had  a  casting  vote  by 

(a)  May  6th,  before  Lord  Denman  C.  J.;  LittUdale,  Patteson,  and 
William  Js. 
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sect.  69.  [Coleridge  J.  You  cannot  apply  those  terms  lite- 
rally, because  they  would  enable  an  outgoing  alderman  to 
vote;  but  he  clearly  could  not]  No;  but  sect.  14  of 
1  Vict.  c.  78,  enables  him  to  vote  in  such  a  case,  and  it 
does  not  disable  a  mayor  in  like  position.  Under  sect.  69 
the  mayor  has  a  right  to  vote  at  all  elections,  and  therein 
differs  from  aldermen. 
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Sir  J.  Campbell  A.  6.  in  reply.  Sect.  69  does  not  speak 
of  an  original  vote,  but  only  of  a  casting  vote,  and  it  must 
be  qualified  by  sect.  25,  disabling  outgoing  aldermen  from 
voting. 

Cur.  adv.  vuli. 


The  Queen  v.  Maddy. 

IN  this  case  the  defendant  was  elected  mayor  of  Glou- 
cester at  the  quarterly  meeting  of  the  9th  November,  in 
1838,  but  two  of  the  outgoing  aldermen  voted  for  him. 
The  case  was  argued  on  a  former  day  in  this  term  by 

22.  V.  Richards  for  the  crown,  and  Crompton  contrd. 

Cur.  adv.  vult. 


Outgoing  al- 
dermen on  the 
9th  November 
in  each  year 
may  vote  for 
the  mayor  to 
be  elected  on 
that  day. 


Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court  in  the  above  cases : — 

In  the  case  of  The  Queen  v.  Macgowan  we  are  of  opinion 
that  the  meeting  appointed  to  be  held  on  the  9th  November 
in  every  year,  for  the  election  of  mayor,  ought  to  be  the 
first,  if  not  the  only  meeting  on  that  day  ;  and  that  the  first 
act  to  be  done  by  it  ought  to  be  the  election  of  a  mayor. 
We  therefore  think  the  election  of  alderman  before  that  of 
mayor  was  void ;  and  that  the  present  defendant,  in  both 
his  capacities,  has  been  ill  elected,  and  shews  no  good  title 
to  his  office. 

Judgment  for  the  crown.. 


The  Queen 

v. 
Macgowan. 
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In  the  case  of  The  Queen  v.  Dudley  the  defendant 
elected  alderman  at  the  quarterly  meeting  on  the  9th  No* 
▼ember,  before  the  election  of  mayor,  which  is  clearly  bad. 

Judgment  for  the  crown. 

The  Queen  In  the  case  of  The  Queen  v.  Stanley,  Dr.  Muddy,  though 
Stanley  an  outS°^nE  alderman,  was  in  still,  being  an  alderman,  and, 
as  such,  one  of  the  council,  eligible  as  mayor;  and  the  elec- 
tion of  mayor  being  the  first  thing  to  be  done  at  the  quar- 
terly meeting  on  the  9th  November,  be  was  elected  mayor. 
Being  mayor,  and  so  ei  officio  a  member  of  the  council, 
he  was  competent  to  give  any  vote  for  which  he  waa  not 
expressly  disqualified ;  but  any  member  of  the  council,  who 
is  also  an  outgoing  alderman,  is  expressly  disqualified  from 
voting  in  the  election  of  the  new  aldermen.  Dr.  Maddy  was 
still  an  outgoing  alderman,  and  subject  to  this  disqualifica- 
tion :  he  could  not  therefore  vote  originally  for  defendant's 
election  as  alderman.  As  he  could  not  vote  originally  for 
him,  the  case  never  arose  in  which  he  could  give  a  casting 
vote  for  him  as  mayor.  It  follows  therefore  that  defendant 
was  not  duly  elected;  and  the  judgment  must  be  for  the 
crown.  Judgment  for  the  crown. 

The  Queen  Id  the  case  of  The  Queen  v.  Maddy  the  defendaut  was 
Maddy,  elected  mayor  on  the  9th  November,  his  election  being  the 
first  business  done.  The  objection  to  him  is,  that  two  of 
the  persons  voting  for  him  were  outgoing  aldermen ;  but 
we  think  this  objection  untenable.  The  outgoing  aldermen 
continue  members  of  the  council  on  the  9th  November 
until,  as  ought  to  be  the  case,  the  aldermen  are  elected  on 
that  day  after  the  election  of  mayor;  and  there  is  no  clause 
disqualifying  them  from  voting  for  the  mayor.  In  this  case 
therefore  the  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendwt. 
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Doe  d.  Thomas  Frankis  v.  Jonathan  Francis.         Wcdnuday 

EJECTMENT  by  landlord  against  tenant,  tried  before  1^I^J£ 
Pattern*  i*9  at  the  Glocestershire  spring  assizes,  1840.   To  instrument,  as 
disprove,  in  some  particulars,  the  case  for  the  plaintiff,  which  ofa^wItracL6 
retted  on  a  verbal  agreement,   the  defendant  called  the  requires  a 
plaintiff's  attorney,  who  produced,  conformably  to  notice  hereby  ac- 
from  the  defendant,  the  following  written  instrument,  in-  kMWW 

dorsed  "  memorandum  of  attornment : —  held  the  estate 

"  1838,  July  13.       called  &c,  as 
"  I  hereby  acknowledge  that  I  have  held  the  estate  called,  &c,  con-  tenant  to  F. 
sistiftg,  kc,  as  teftaftt  to  my  brother,  at  a  yearly  rent  of  60/.,  from  the  at  *  y^i|jJ 
4th  day  of  Joly,  1897  ;  the  rent  to  be  paid  quarterly;  and  I  further  ac-  from  tne  4^ 
knowledge  to  stand  indebted  to  the  said  Thomas  Frankit,  in  the  sum  of  July,  1837, 
60/.  for  the  first  year's  rent,  which  was  due  on  the  4th  day  of  July  in-  the  rent  to  be 
stant.     I  have,  on  the  signing  hereof,  paid  to  Mr.  E.  W.,  the  attorney  Pa*d ffS^f 
of  thw  said  T.  F.9  the  srnn  of  6a\,  in  part  of  the  said  rent  so  doe  to  hha  acknowledge 
as  aforesaid.  "  Jonathan  Frankit,"      to  owe  F.  60/. 

This  instrument  was  rejected  for  want  of  a  stamp,  for  l,h6  firJt 

J  r  years  rent, 

.  L     which  was  due 

Ludlow  Serjt,   now   moved   for  a   new   trial,   on  the  0n  the  4th 

ground  that  the  instrument  ought  to  have  been  admitted,  ^J  m8tanthe 

It  was  not  offered  as  the  agreement  under  which  the  de-  signing  hereof, 

fendant  held,  but,  as  it  came  out  of  the  plaintiff's  custody,  {*"  0f  p*^.^ 

it  was  evidence  of  something  which  the  defendant  had,  as  in  part  of  the 
'*   _,  .....  ,    .       .  .  ...       A  rent  so  due  to 

it  Were,  said  in  his  presence,  aud,  in  this  view,  did  not  re-  him  as  afore- 

quire  a  stamp.  In  Tomkim  v.  Ashby  (a),  the  following  !j2d""  A  B 
memorandum,  "  Mr.  T.  has  left  in  my  hands  2001.,"  was 
received  without  a  stamp,  lu  that  case  the  instrument  was  an 
acknowledgment  of  a  deposit :  in  this  an  acknowledgment  of 
the  terms  of  tenancy.  In  Mullett  v.  Buchison  (6),  a  declara- 
tion might  have  been  framed  on  the  instrument,  which,  not* 
Withstanding,  was  received  without  a  stamp,  and  was  in  these 
words  : — "  I  have  in  my  hands  three  bills,  which  amount 
to  120/.  10s.  6d.9  which  I  have  to  get  discounted,  or  return 
on  demand/'  [Littledale  J.  By  the  Stamp  Act  (55  Geo.  3. 
184)/  tiny  infante  or  memorandum  of  agreement  requires  a 

(a)  6  B.  &  C.  541 ;  S.  C.  OB.        (*)  t  B. &  C.  639 ;  S.  C.  1  Mann. 
&  R.  543.  &  R.  522. 

P  P2 
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1840  stamp,  whether  the  same  shall  be  only  evidence  of  a  contract 
or  obligatory  upon  the  parties,  from  its  being  a  written  instru- 
ment.] The  Courts  have  interpreted  those  words  so  as  to  ex- 
empt instruments  like  the  present.  [Pattcson  J.  If  not  evi- 
dence of  an  agreement,  of  what  use  was  it  ?  Coleridge  J.  In 
Mullett  v.  Huchison  (a)  according  to  a  note  to  the  case,  as 
reported,  (I  Mann.  &  R.  522),  the  memorandum  was  the 
only  evidence  of  the  promise.]  It  is,  therefore,  the  more 
favorable  for  the  defendant.  [Coleridge  J.  Yes;  if  its  au- 
thority is  not  impeached  by  that  circumstance.] 

Lord  Denman  C.  J. — I  think  this  instrument  requires  a 
stamp.  It  comes  within  the  very  words  of  the  Stamp  Act, 
and  appears  to  have  been  intended  by  the  parties  to  it  as  evi- 
dence of  the  agreement  subsisting  between  them.  It  may 
be  observed  too,  that  it  is  clearly  prospective  in  some  of  its 
terms.  I  do  not  think  Mullett  v.  Huchison  (a)  was  wrongly 
decided. 

Littledale  J. — The  words  in  this  instrument,  in  ac- 
knowledgment of  the  holding,  and  by  way  of  attornment, 
would  not  require  a  stamp  in  themselves ;  but  the  instru- 
ment goes  farther,  to  set  out  the  manner  in  which  rent 
was  to  be  paid,  and  differs  very  little  from  the  counterpart 
of  a  lease. 

Coleridge  J. — I  am  of  the  same  opinion.  The  in- 
strument appears  to  me  substantially  the  counterpart  of  a 
lease.  It  states  that  the  rent  is  to  be  paid  quarterly.  I  own 
that  I  am  not  quite  satisfied  with  the  decision  in  Mullett  v. 
Huchison  (a),  and  I  observe,  that  the  report  in  I  Mann.  & 
R.  522,  represents  Holroyd  J.  as  expressing  himself 
doubtfully. 

Patteson  J.  concurred. 

Rule  refused. 

(a)  7  B.  &  C.  639;  S.  C.  1  Mann.  &  R.  582. 
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Hartley  v.  Harman.  Friday, 

April  24th. 
ASSUMPSIT.    The  declaration  stated  that,  on  1st  April,  Where  the 
1838,  in  consideration  that  the  plaintiff,  at  the  defendant's  JSe^aaw^ 
request,  would  become  and  be  a  servant  to  the  defendant,  tract  of  ser- 
to  wit,  in  the  capacity  of  superintendent  of  works,  at  and  for  WRges  per  an_ 

certain  wages,  to  wit,  157/.  10*.  per  annum,  and  upon  certain  num»  subject 
.  .  ,  .  .  -  .       to  be  deter- 

terms,  viz.  amongst  others,  that  this   contract  of  service  mined  at  a 

should  not  be  determined  without  a  month's  notice  for  that  mont,,,s  no- 
tice, and  al- 

purpose,  be,  the  defendant,  undertook  and  promised  to  re-  leged  that  the 

tain  and  employ  the  plaintiff  in  his  the  defendant's  service,  mi^*^  *" 

in  the  capacity  aforesaid ;  and  although  the  plaintiff,  con-  plaintiff  with- 

fiding,  &c.  did  afterwards,  to  wit,  on  &c.  become  and  was  notice,  by 

the  servant  of  the  defendant,  to  wit,  in  the  capacity  afore-  means  whereof 

,    ...  .  .  ,  .  .  ,         -    ,      the  plaintiff 

said,  and  did  continue  in  such  service  and  employ  of  de-  lost  all  the 

fendant  for  a  long  space  of  time,  to  wit,  from  thence  until  J^?'  *"?£?' 

the  5th  October,  1839;    aud  although   the  plaintiff  hath  have  acquired 

always  been  ready  and  willing  to  continue  in  said  service  of  £^nuffim 

the  defendant,  in  the  capacity  and  on  the  terms  aforesaid,  the  service:— 

until  the  expiration  of  such  month's  notice  as  aforesaid,  yet  tne  plaintiff 

the  defendant,  not  regarding  be.  did  not  nor  would  con-  ?*!*  Pn,y  en~ 
......  titled  to  re- 

tinue the  plaintiff  in  his  said  service  and  employ  until  the  cover  as  da- 
expiration  of  such  month's  notice  as  aforesaid,  but  on  the  jj£*j|*  ^ag?J 
contrary  thereof,  wholly  neglected  and  omitted  to  give  the  and  that  the 
plaintiff  such  month's  notice  as  aforesaid,   and  then  and  in  J^^mo8*" 
the  middle  of  a  year  discharged  the  plaintiff  therefrom,  him  at  the 
without  any  notice  or  warning  whatever,  and  hath  from  that  mi5sal,  could 
time  wholly  neglected  and  refused  to  retain  or  employ  the  only  be  reco- 
plaintiff  in  his  said  service  or  employ,  by  means  whereof  bitatus  as- 
the  plaintiff  has  lost  and  been  deprived  of  all  the  wages,  ^JJE^or 
profits  and  advantages,  meat,  drink,  lodging  and  necessaries  labor. 
which  he  might  and  would  have  derived  and  acquired  from 
being  continued  iu  said  service  of  defendant ;  and  the  plain- 
tiff hath  been  and  is  by  means  of  the  premises  wholly  un- 
employed.  There  was  also  a  count  on  an  account  stated. 


Hartley 
v. 
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1840.  Pleas:  1.  Non  assumpsit.    2.  That  defendant  gave  the 

plaintiff  one  month's  notice  of  determining  the  said  contract. 

At  the  trial  of  this  cause,  before  Lord  Denman,  C.  J.,  at 
Harm  aw.  tf,e  London  sittings  after  Hilary  term,  it  appeared  that  the 
plaintiff  had  been  engaged  as  superintendent  of  the  works 
of  the  British  Asphalte  Company,  at  a  salary  of  1 50  guineas 
a  year,  and  the  present  action  was  brought  against  the  de- 
fendant, as  chairman,  to  recover  115/.,  as  the  balance  due 
for  two  years'  salary.  The  plaintiff  entered  the  service  of 
the  Company  on  1st  April,  1638,  and  the  terms  of  the  con- 
tract were  thus  stated  in  a  resolution  of  the  Company 
passed  1st  May,  1839: 

"  The  salary  to  be  at  the  rate  of  150  guineas  per  annum, 
commencing  from  the  first  day  of  April,  1839  J  either  party 
to  have  the  option  of  terminating  the  engagement  by  giving 
one  month's  written  notice." 

On  the  3d  October,  1839,  the  plaintiff  was  dismissed 
from  his  employment  without  having  had  a  month's  notice, 
and  the  present  action  was  commenced  before  the  expira- 
tion of  the  month.  His  lordship,  upon  these  facts,  thought 
that  the  plaintiff  was  only  entitled  in  this  action  to  the 
wages  for  the  month  for  which  he  ought  to  have  received 
notice ;  and  that,  as  there  was  no  count  for  work  and  labour, 
he  could  not  recover  his  arrears  of  salary,  and  be  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  for  13/.  %$.6d., 
giving  leave  to  the  plaintiff  to  move  to  increase  the  damages, 
if  the  Court  should  be  of  a  different  opinion. 

Kelly  now  moved  accordingly.  The  plaintiff  is  entitled 
to  recover  all  the  arrears  of  salary  due  to  him  at  the  time  of 
dismissal,  besides  the  wages  for  the  month  for  which  he  ought 
to  have  received  notice.  Suppose  the  clause  as  to  the 
month's  notice  had  not  been  inserted,  it  is  clear  that,  if  the 
plaintiff  had  been  wrongfully  dismissed,  he  would  have  been 
entitled  to  recover  damages  for  the  whole  year.  Then,  the 
only  effect  of  the  clause  of  notice  is  to  entitle  the  plaintiff 
to  so  much  less.    The  gravamen  of  the  charge  is,  the  dis- 
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missal  of  the  plaintiff  without  notice ;  but  if  the  plaintiff  had 
received  a  month's  notice  he  would  have  been  entitled  to 
recover  the  seven  months'  arrear  of  salary ;  then,  not  having 
received  the  notice,  he  is  entitled  to  recover  the  same,  plus 
the  wages  of  the  month.  [Patteton  J.  If  he  had  received 
the  month's  notice  he  must  have  sued  for  his  arrears  of 
salary  in  indebitatus  assumpsit  for  work  and  labour,  and 
therefore  I  do  not  see  how  he  can  recover  them  in  this  form 
of  action,  the  injury  being  only  that  he  has  not  received  a 
month's  notice.]  If  a  servant  is  improperly  dismissed,  it 
has  been  decided  that  he  need  not  wait  till  the  end  of  the 
term  to  sue,  Pagani  v.  Gandolfi(a) ;  and  in  such  actions  he 
is  allowed  to  recover  the  salary  due  for  the  whole  time'; 
Beeston  v.  Collyer  (b).  So  here,  if  the  plaintiff  had  not  been 
wrongfully  dismissed,  he  would  have  been  entitled  to  his 
salary  for  the  whole  year;  if,  therefore,  he  is  dismissed 
without  cause  during  the  term,  the  damages  he  is  entitled  to 
consist  of  all  the  arrears  due  to  him,  and  the  month's  wages 
besides.  Except  for  that  clause  he  would  have  been  en- 
titled to  his  salary  for  the  whole  year. 

Lord  Denman  C.  J. — I  believe  that,  at  the  trial,  I  sug- 
gested to  the  defendant  that  it  would  be  better  to  submit  to 
a  verdict  for  the  whole  sum  claimed  by  the  plaintiff,  but  as 
the  defendant  thought  fit  to  stand  on  the  declaration,  which 
claimed  damages  in  respect  of  the  wrongful  dismissal  only, 
I  thought  in  strictness  the  plaintiff  could  not  recover  more 
than  the  damages  arising  from  that  act.  It  is  now  sug- 
gested that  those  damages  include  the  arrears  of  salary  due 
on  the  day  of  dismissal,  but  that  is  not  so,  and  the  plaintiff 
ought  to  have  sued  for  the  arrears  in  a  separate  count  for 
work  and  labour. 

Littledale  J. — The  plaintiff  has  precluded  himself  from 
recovering  his  arrears  of  salary  by  the  form  of  his  declara- 

(a)  *  C.  &  P.  370.  (6)  4  Bing.  309. 
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1840.        tion.    He  may  sue  for  those  arrears  immediately  in  iodebi- 

„    w'^mf      tatus  assumpsit. 
v. 

Haemait.  Patteson  J.— I  also  think  the  plaintiff  has  tied  himself 
up  by  the  form  of  his  declaration.  Mr.  Kelly  has  put  it 
very  ingeniously,  and  appears  to  suggest  that  the  plaiotiff 
cannot  recover  for  his  services  in  a  count  for  work  and  la- 
bour, but  there  is  no  doubt  he  can.  It  may  be  observed 
also,  that  the  contract  is  not  quite  correctly  stated  in  the  de- 
claration, for  it  is  there  described  as  a  contract  for  wages 
at  157/.  10s  per  annum,  whereas,  in  fact  the  terms  were, 
"  the  salary  to  be  at  the  rate  of  150  guineas  per  annum," 
which  shews  that  the  salary  pro  rati  might  be  recovered. 

Coleridge  J.  concurred. 

Rule  refused  (a). 

(a)  See  Smith  v,  Hoyward,  9  N.  &  P.  432 ;  Archard  *  Honwr,  3  C.& 
P.  349. 


Tuesday,       Woodland  and  another,  Assignees  of  Templar,  v. 

^  **  5tk;  Fuller  and  another. 

Delivery  of  a 

fherir^dlju.  TROVER.  The  following  case  was  stated  for  the  opinion 

ty  in  London     of  the  Court. 

to  ^H  very  "to        The  plaintiffs  in  this  case  are  assignees  of  the  estate  of 

the  sheriff  in     t|,e  rcv#  Q%  fa  Templar,  clerk,  an  insolvent  debtor,  and 
the  country.  . 

The  goods  of  the  defendants  in  this   case   are  judgment  creditors  of 
the  debtor  are    Templafm 
bound  there-  r 

fore  by  such         The  defendants  brought  an  action  on  promises  against 

dejut^in0  Ae  Templar,  which  came  on  for  trial  at  the  Wiltshire  assizes, 

London,  and     on  the  7th  March,  1839,  when  a  verdict  was  returned  for 

creditor  can-    the  plaintiffs  therein,  in  a  sum  of  728/,  16s.  as  damages, 

not  be  defeat-  an<j  on  thsit  occasion  Mr.  Baron  Maule,  before  whom  the 

ed  by  a  vett- 
ing  order  sub- 
sequently made  by  the  Insolvent  Court,  under  1  &  9  Vict.  c.  110,  s.  37,  although  the 
orovisional  assignee  seize  before  the  sheriff;   for  such  vesting  order  is  not  equivalent  to 
sale  in  market  overt,  and  passes  such  interest  only  as  the  insolvent  himself  had  in  the 
goods,  aad  subject  to  his  liabilities. 


Fuller. 
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cause  was  tried,  certified,  by  indorsement  on  the  record, 
that  execution  ought  to  issue  for  the  sum  found  by  the  w~  T  w 
verdict  in  one  week*  The  final  judgment  in  the  action  was  _  v. 
signed  by  the  plaintiffs  for  the  sum  of  763/-  !*•  damages, 
on  the  15th  March,  1839 ;  and,  on  the  same  day,  the  now 
defendants  subsequently  sued  out  of  this  Court  a  writ  of 
testatum  fieri  facias,  directed  to  the  sheriff  of  Somerset- 
shire, commanding  him  to  levy  the  last  mentioned  sum, 
with  interest  thereon  at  the  rate  of  4/.  per  cent,  per  annum, 
from  the  15th  March  aforesaid,  of  the  goods  and  chattels  of 
Templar.  The  said  writ  of  testatum  fieri  facias  was  deli- 
vered by  the  now  defendants  to  Messrs.  Dyne  &  Co.,  at 
their  office  in  Lincoln's  Inn-fields,  in  the  county  of  Middle- 
sex, at  the  hour  of  a  quarter  past  one,  p.  m.  of  the  15th 
March,  and  before  the  petition  of  Templar  was  filed,  or 
the  vesting  order  made,  as  hereinafter  mentioned.  Befoce 
and  at  and  after  the  time  of  the  delivery  of  the  said  writ  to 
Messrs.  Dyne  &  Co.,  the  goods  and  chattels  which  form  the 
subject  of  the  present  action  were  the  goods  and  chattels 
of  Templar*  No  member  of  the  said  firm  of  Dyne  &  Co. 
was,  at  the  time  of  the  said  delivery,  sheriff  or  under-sheriff 
-  of  the  said  county  of  Somerset,  but  the  said  Messrs.  Dyne 
&  Co.  were  then  deputies  appointed  by  the  said  sheriff1  of 
Somerset  (under  3  &  4  Will.  4,  c.  42,)  for  the  receipt  of 
writs,  granting  warrants  thereon,  making  returns  thereto, 
and  accepting  of  all  rules  and  orders  to  be  made  on  or 
touching  the  execution  of  any  process  or  writ  to  be  directed 
to  the  said  sheriff.  At  the  time  of  delivering  the  said  writ, 
the  said  Dyne  &  Co.  granted  a  warrant  on  the  said  writ  of 
testatum  fi.  fa.  (in  pursuance  of  their  said  appointment,)  for 
levying  the  amount  of  the  said  damages ;  and  they,  on  the 
same  day,  sent  the  warrant  by  post  to  the  officer  to  whom 
it  was  directed,  and  who  received  it  on  the  following  morn- 
ing. The  said  testatum  fi  fa.  was  not  at  any  time  in  the 
county  of  Somerset  until  the  ]6th  of  March. 

On  the  14th  of  the  said  month  of  March  final  judgment, 
in  an  action  of  debt,  wherein  JR.  Hiorns  was  plaintiff  and 
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1840.        Templar  was  defendant,  was  signed  for  the  plaintiff  therein, 
.^v^~*      for  the  Bum  of  4 1/.  \7$.  9rf.,  debt,  and  7/. 9».  damages.    On 

inrOODLAHD 

v,  the  same  day  a  writ  of  capias  ad  satisfaciendum  was  sued 

Fcllir.  out  j0  t|,e  §aj j  tction  by  the  plaintiff  therein,  directed  to 
the  sheriff  of  Middlesex,  and  duly  indorsed,  by  virtue 
whereof  Templar  was  taken  on  the  same  day,  and  after- 
wards, on  the  same  day,  by  a  writ  of  habeas  corpus,  di- 
rected to  the  said  sheriff  of  Middlesex,  was  brought  up 
before  a  learned  judge,  and  by  him  duly  committed  to  the 
custody  of  the  marshal  of  the  Court  of  Queen's  Bench,  in 
execution  for  the  said  last  mentioned  debt  and  damages. 
Templar  was,  by  virtue  of  the  said  commitment,  thence- 
forward detained  in  actual  custody  within  the  walls  of  the 
Queen's  Bench  prison,  in  execution  for  the  said  last  men- 
tioned debt  and  damages,  until  after  the  15th  of  the  said 
month  of  March,  on  which  day  (within  fourteen  days 
next  after  the  commencement  of  the  actual  custody  of 
Templar,)  he  availed  [himself  of  the  provisions  of  the 
statute  then  in  force,  for  amending  the  laws  for  the  relief 
of  insolvent  debtors  in  England,  and  duly  applied  by  pe- 
tition to  the  Court  for  the  Relief  of  Insolvent  Debtors  for 
his  discharge  from  custody,  according  to  the  provisions  of 
the  said  act ;  and  which  said  petition  was  duly  subscribed  by 
Templar,  and  was  filed  in  the  said  Court  after  the  hour  of 
three,  p.  m.,  of  the  said  day.  Upon  the  filing  of  the  said 
petition,  the  Court,  on  the  15th  of  March,  after  the  hour 
of  three,  P.  M.,  made  the  usual  vesting  order,  and  thereby 
ordered  that  all  the  real  and  personal  estate  and  effects  of 
Templar,  (both  within  this  realm  and  abroad,  with  certain 
exceptions  authorized  by  this  act,  and  not  applying  to  any 
part  of  the  goods  and  chattels  the  subject  of  this  action,) 
should  be  vested  in  5.  Sturgis,  then  being,  and  as,  the  pro- 
visional assignee  of  the  estates  and  effects  of  insolvent 
debtors  in  England ;  and  the  said  vesting  order  was,  on 
the  day  and  year  last  aforesaid,  entered  of  record  in  the 
said  last  mentioned  Court,  and  notice  thereof  was  pub- 
lished as  the  said  Court  directed.    The  said  petition  of 
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Templar  ha*  not  been  dismissed  by  the  said  Court;  but  on 
the  3d  of  June,  1839#  Templar  was  brought  up  before  the 
said  Court,  to  be  dealt  with  according  to  the  provisions  of 
the  said  act,  and  his  petition  was  then  heard,  and  the  said 
Court  duly  adjudged  that  he  should  forthwith  be  discharged 
from  custody,  and  entitled  to  the  benefit  of  the  said  act, 
as  to  the  several  debts  and  sums  due  to,  and  claims  made 
by  the  several  persons  mentioued  in  the  said  schedule. 

On  the  same  15th  of  March,  notice  of  the  filing  of  the 
said  petition,  and  of  the  making  of  the  said  vesting  order, 
was  given  to  the  said  Messrs.  Dyne  8c  Co.  The  said  pe- 
tition was  filed,  and  the  said  vesting  order  was  made  at  a 
subsequent  time  to  that  at  which  the  said  writ  of  testatum 
fi.  fa.  was  delivered  to  the  said  Messrs.  Dyne  &  Co. 

At  eleven  o'cock,  a.m.,  of  the  16th  of  March,  J.  P. 
Melmoth,  by  the  authority  and  in  the  name  and  on  the 
behalf  of  the  said  provisional  assignee,  took  possession  of 
a  house  then  lately  occupied  by  Templar,  and  of  the  said 
goods  and  chattels  then  being  therein,  and  which  became 
vested  in  the  provisional  assignee  by  the  said  vesting  order, 
and  subsequently  in  the  plaintiffs  on  their  appointment  as 
assignees,  subject  to  any  right  which  the  now  defendants 
may  have  acquired  under  the  circumstances  stated  in  this 
case,  to  seize  the  same  and  levy  thereon  their  damages* 
The  said  J.  P.  Melmoth  then  kept  possession  of  the  said 
goods  and  chattels  as  aforesaid  until  the  seizure  thereof  by 
the  said  sheriff  as  hereinafter  mentioned.  Several  hours 
after  the  said  provisional  assignee  had  so  taken  possession, 
and  about  five  o'clock,  p.  m.,  of  the  l6th  of  March,  an 
officer  of  the  sheriff  of  Somersetshire  entered  the  said  house 
of  Templar  with  the  said  warrant,  and  with  the  intention 
of  executing  the  same  on  the  said  goods  and  chattels,  when 
he  was  informed  by  the  said  J.  P.  Melmoth  that  he  was  in 
possession  thereof  under  an  authority  from  the  said  pro- 
visional assignee,  and  on  his  behalf;  but  the  said  officer, 
in  order  to  execute  the  said  warrant,  took  possession  of  the 
said  goods  and  chattels!  and  continued  in  possession  thereof 


Woodland 
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1840.        from  the  time  of  the  said  seizure  until  after  tbe  appoint' 

ment  of  the  plaintiffs  as  assignees  as  aforesaid. 
™'-""  Tbe  now  defendants,  before  tbe  seizure,  had  notice  of 
I'uller.  t|xe  £|ing  0f  the  said  petition  and  the  making  of  the  vesting 
order,  but  ordered  and  directed  the  said  seizure,  and  the 
officer's  continuance  in  possession,  and  thereby  converted 
the  said  goods  and  chattels  to  their  own  use. 

The  plaintiffs  were,  on  the  25th  of  March,  appointed 
assignees  of  the  estate  and  effects  of  Templar  for  the  pur- 
poses of  the  last  mentioned  act,  and  on  the  same  day  and 
year  signified  to  the  said  Court  their  acceptance  of  the  said 
appointment,  which  (after  the  said  acceptance)  was  entered 
of  record  of  the  said  Court. 

After  the  seizure  under  the  said  warrant,  the  sheriff  of 
the  county  of  Somerset  applied  for  relief  under  the  Inter- 
pleader Act,  when  it  was  ordered  by  Mr.  Justice  Coltman 
that  the  present  action  should  be  brought 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  are  entitled  to  recover  in  this  action,  &c.  &c. 

Bere  for  the  plaintiffs.  There  are  two  questions  in  this 
case.  I.  Whether  the  delivery  of  the  writ  to  the  sheriff's 
deputy  in  London,  was  equivalent  to  delivery  to  the  under- 
sheriff  in  Somersetshire,  so  as  to  bind  the  goods  of  Templar* 
It  must  be  admitted  that  Harris  v.  Loyd(a)  has  decided 
this.    (Erie  And  Williams  v.  Waring  (b).) 

II.  Although  the  delivery  of  the  writ  to  the  sheriff's 
deputy  in  London  was  sufficient  to  bind  the  goods,  the 
question  is,  whether  the  vesting  order  of  the  Insolvent  Court 
did  not  entitle  the  provisional  assignee  to  take  them.  The 
writ  was  delivered  to  the  sheriff's  deputy  at  about  1  p.m. 
on  the  15th  March,  and  the  vesting  order  was  made  at  3, 
the  same  afternoon.  On  the  same  day  also  notice  was 
given  of  this  vesting  order  to  the  sheriff's  deputy.  Seizure 
was  made  under  the  writ  on  the  following  day,  but  not  until 
some  hours  after  possession  had  been  taken  by  the  provi- 

(a)  5M.&W.  432.  (b)  4  Dowh  P.  C.  800. 
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sional  assignee.  Under  these  circumstances!  it  is  submitted  1840, 
on  behalf  of  the  plaintiffs,  that  they  became  absolutely  en* 
titled  to  the  goods,  as  they  bad  already  vested  in  the  provi- 
sional assignee  before  the  sheriff  seized.  On  the  insolvent 
filing  his  petition  the  Insolvent  Court  made  the  order,  under 
1  &  2  Vict.  c.  1 10,  s.  37,  whereby  all  the  insolvent's  estate 
vested  in  the  provisional  assignee,  who  accordingly  took 
possession  as  directed  by  the  42d  section.  The  goods  in 
question  would  vest  as  part  of  the  insolvent's  estate  under 
this  order,  unless  the  property  in  them  was  changed  by  de- 
livery of  the  writ  to  the  sheriff.  That  the  property  is  not 
so  changed  appears  from  Samuel  v.  Duke  (a),  in  which  case 
Lord  Abinger  C.  B.  observed,  "  I  take  it  to  be  quite  clear 
that  the  property  is  not  changed  by  the  delivery  of  the  writ 
to  the  sheriff;  it  is  still  in  the  debtor,  and  may  be  dealt  with 
by  him,  subject  to  the  claims  upon  it.  It  is  merely  bound 
from  that  time  so  as  to  enable  the  execution  creditor  to  pur- 
sue it  with  all  his  rights,  unless  under  special  circumstances; 
the  property  is  not  changed  until  sale  by  the  sheriff;  Payne 
v.Drewc(b)." 

Erie  contnL  Samuel  v.  Duke  (a)  and  Payne  v.  Drewe  (b) 
are  authorities  for  the  defendants.  It  is  clear  from  those 
cases,  and  from  Giles  v.  Grover(c)  and  1  Wms.Saund.  219  (, 
note  (i),  that  the  debtor's  goods  are  bound  by  delivery  of 
the  fi.  fa.  to  the  sheriff,  and  that  the  meaning  of  their  being 
bound  is  that  the  sheriff  may  take  them  from  the  debtor,  or 
any  one  claiming  under  him,  unless  he  has  sold  them  in 
market  overt.  The  plaintiffs  claim  under  the  debtor  as  his 
assignees.  But  the  assignment  under  the  authority  of  the 
Insolvent  Court  passes  only  such  property  as  the  insolvent 
has  at  the  time  of  the  assignment;  Sims  v.  Simpson  (d). 
The  vesting  order  under  the  present  law  has  no  greater 
effect  than  the  assignment  had  formerly.  These  goods  then 
having  been  previously  bound  by  the  writ,  did  not  pass  by 

(a)  3  M.  &  W.  629.  (c)  9  Bing.  128. 

(6)  4  East,  523.  (<*)  1  Bing.  N.  C.  306. 
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1840.  the  order,  for  it  was  not  equivalent  to  a  sale  in  market  overt. 
The  defendants  are  entitled  to  judgment,  if  the  case  discloses 
any  justification  for  the  seizure  in  execution. 


WOODLASD 
V. 

Fuller. 


Bere  in  reply.  The  question  stated  for  the  opinion  of 
the  Court  is,  whether  the  plaintiffs  are  entitled  to  recover  in 
this  action  of  trover,  and  they  certainly  had  priority  of  pos- 
session,  which  would  enable  them  to  maintain  the  action. 
[Erie.  The  point  stated  by  them  in  the  margin  of  the  case 
is,  that  they  are  absolutely  entitled  to  the  property,  and  that 
is  the  real  point  to  be  decided.]  That  statement  must  be 
taken  subject  to  the  statement  m  the  case  itself.  The  vest- 
ing order  was  equivalent  to  a  sale  in  market  overt,  so  as  to 
defeat  the  rights  of  the  execution  creditor.  The  order  is 
made  for  the  benefit  of  creditors  generally,  and  ought  to 
have  a  greater  effect  than  a  sale  in  market  overt. 

He  referred  also  to  Smalkomh  v.  Cross  (a),  cited  in  Payne 
v.  Dreu>t(b). 

Lord  Denman  C.  J. — There  is  no  doubt  in  this  case. 
By  the  37th  section  of  the  late  Insolvent  Act,  the  necessity 
of  an  assignment  of  the  insolvent's  estate  to  the  provisional 
assignee  is  dispensed  with,  but  the  vesting  order  has  no 
greater  effect  than  the  assignment  for  which  it  is  substituted 
would  have  had,  namely,  to  pass  the  goods  subject  to  the 
lien  of  the  execution  creditor. 

Littledale  J. — The  defendants  are  entitled  to  judg- 
ment. Before  the  Statute  of  Frauds  the  goods  of  a  debtor 
were  bound  by  teste  of  the  writ  of  fi.  fa.,  now  they  are 
bound  by  its  delivery  to  the  sheriff.  But  the  property  in 
them  is  not  divested  thereby,  otherwise  there  could  not  be 
a  seizure  tinder  a  second  writ,  nor  could  the  debtor  sell  them 
subject  to  the  claim  of  the  execution  creditor,  ft  is  said 
that  the  vesting  order  had  a  greater  effect  than  an  ordinary 
sale  by  the  debtor,  and  was  equivalent  to  a  sale  m  market 

(a)  4  East,  530.  (*)  4  East,  5*3. 
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overt,  so  as  to  pass  the  goods  to  the  provisional  assignee        1840. 
clear  of  all  claim  by  the  execution  creditor*     I  do  not  think    m^^^/ 

.  .  WOODLAMD 

there  is  any  thing  hi  the  late  Insolvent  Act  to  warrant  such  v. 

a  proposition;  the  provisional  assignee  is  to  take  such  pro-      Fuller. 
perty  only  as  the  insolvent  himself  had.    Under  the  Bankrupt 
Act  (6  Geo.  4,  c.  16,  s.  81),  the  case  is  different,  for  it  is  spe- 
cially provided  that  the  writ  against  the  creditor's  goods  must 
be  executed,  in  order  to  be  valid  against  the  assignees. 

As  to  the  plaintiffs9  right  to  judgment,  because  this  is  an 
action  of  trover,  which  they  can  maintain  by  virtue  of  their 
possession,  1  understand  this  case  to  have  been  framed  to 
try  the  title  to  the  goods  on  the  merits.  Besides,  even  on 
an  issue  as  to  their  possession,  it  might  be  doubtful  whether, 
unless  they  had  the  right  of  possession,  they  would  have 
possession  m  the  proper  sense,  and  certainly  the  present 
question  might  have  been  raised  by  a  special  plea,  and  we 
must  take  it  to  have  been  so  raised. 

Patteson  J. — It  is  clear  from  the  case  in  the  Exchequer, 
that  delivery  of  the  writ  to  the  sheriff's  deputy  in  London 
was  equivalent  to  delivery  to  the  sheriff  in  Somersetshire. 
Such  delivery  however  did  not  alter  the  property  in  the 
goods,  and  even  seizure  would  not  have  had  that  effect ;  Giles 
v.  Grover  (a).  But  the  goods  were  bound  by  delivery  of  the 
writ,  and  could  not  be  assigned  by  the  debtor,  except  in 
market  overt,  so  as  to  defeat  the  execution  creditor.  By 
the  late  act  the  assignment  from  an  insolvent  debtor  to  the 
provisional  assignee  is  done  away  with,  and  a  vesting  order 
is  substituted.  Bat  that  order  gives  the  assignee  no  better 
title  than  the  former  assignment  from  the  insolvent  would 
have  given.  There  is  nothing  in  the  act  to  render  the  vest- 
ing order  equivalent  to  sale  in  market  overt,  or  to  discharge 
the  insolvent's  effects  from  any  liabilities  attaching  upon 
them  at  the  time  of  making  the  order.  If  the  goods  in  this 
case  were  bound  just  as  they  would  have  been  before  the 
act,  what  was  there  to  prevent  the  execution  creditor  seizing 

(a)  9  Bing.  128. 
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1840.  thein  in  the  hands  of  the  provisional  assignee!  in  the  same 
manner  as  he  might  have  seized  them  in  the  hands  of  any 
ordinary  person  who  had  purchased  them  from  the  insol- 
vent? 

Coleridge  J. — The  substantial  question  is,  whether  the 
vesting  order  had  the  same  effect  with  a  sale  in  market  overt. 
Now  the  vesting  order  is  in  place  of  the  old  assignment 
from  the  insolvent*  Formerly  the  transfer  of  his  estate  ema- 
nated from  the  insolvent  himself,  and  any  thing  that  passed  by 
such  transfer  remained  subject  to  all  the  rights  against  him. 
In  such  case  the  sheriff  would  have  had  a  right  to  sell  not- 
withstanding the  assignment  from  the  insolvent.  As  then  the 
vesting  order  has  no  more  power  than  the  assignment  would 
have  had  formerly,  and  is  therefore  not  equivalent  to  sale  in 
market  overt,  the  sheriff,  in  this  case,  was  justified  in  seizing. 

Judgment  for  the  defendants. 


Tuesday,       Doe,  on  the  demise  of  Booley  and  others,  v.  Roberts. 
May  ISM. 
A  fee  passed     EJECTMENT  for  a  dwelling-house  and  appurtenances. 
by  the  follow,    rj^  Cftse  wag  ma(je  a  gpecial  case> 
ing  demise : —  ... 

« I  give  and         Robert  It  hell  being  seised  in  fee  of  the  premises  above 

m^wlfe^aUmy  mentioned,  on  the  5th  of  March,  1812,  made  his  will  in 
lands,  mes-  form  following : — "  I  give  and  bequeath  to  Mary,  my  wife, 
tenements,  by  »H  my  lands,  messuages,  and  tenements,  by  her  freely  to  be 
her  freely  to  possessed  and  enjoyed,  with  all  my  property  whatsoever." 
and  enjoyed,     Robert  Ithell  died  seised  in  1815,  his  wife  entered,  and  died 

property  wLt-  in  1836i     The  ,essor8  of  the  Pontiff  claimed  as  devisees 

soever. '  under  her  will. 

appear  whe-         The  question  for  the  opinion  of  this  Court  was,  whether 

ther  or  not       Mary  IthelL  under  the  will  of  her  husband,  took  a  fee  or 

the  testator,  at  . 

any  time,  was  an  estate  for  life ;  judgment  to  be  entered  by  confession 

possessed  of^  fQr  ^  pia;ntjff8  Jn  the  former  case ;  judgment  of  nolle  pro- 
perty, sequi  to  be  entered  in  the  latter  case. 
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Tomliason,  for  the  lessors  of  the  plaintiff  (a),  relied  on         1840. 
.Roe  v.  Pattison(b),  Nicholh  v.  Butcher  (c),  Patton  v.  Ran- 
dall(d),  Hogan  v.  Jackson  (e),  Uthwatt  v.  Bryant  (/),  Roe 
v.  Bacon  (g),  and  Harding  v.  Gardner  (h). 

Cases  in  which  such  words  as  "  estate"  have  been  cut 
down  to  pass  a  life  interest  only,  in  consequence  of  their 
connection  with  other  words  of  local  description!  do  not 
apply.  In  Doe  v.  Evans  (i)  the  question  was,  whether  real 
property  passed  at  all  under  the  word  "  estate/'  but  it  was 
not  disputed  that  a  fee,  if  any  interest,  passed  by  it. 

Peacock  contnL  It  is  not  disputed  that  the  word 
"  property,"  where  it  is  not  restrained  by  the  context,  is  as 
comprehensive  a  word  as  "  estate."  In  this  case  "  property" 
was  probably  intended  to  signify  personal  property ;  it  is 
not  found  that  the  testator  had  no  personal  property.  In 
Roe  v.  Pattison(b)  the  words  were,  "  with  my  freehold  pro- 
perty," and  in  Hogan  v.  Jackson  (e)  "  all  the  effects  both 
real  and  personal."  In  both  these  cases,  therefore,  real 
property  was  clearly  included  in  the  words  to  be  construed ; 
and  there  were  also  previous  specific  devises,  which  is  ano- 
ther distinction,  and  is  applicable  also  to  Uthwatt  v.  Bry- 
ont(f)9  and  Roe  v.  Bacon  (g).  The  first  words  of  this  will, 
"  all  my  lands,  &c.  freely  to  be  enjoyed,"  give  a  life  estate 
only ;  Goodright  v.  Barron  (A),  and  the  subsequent  words 
"  with  all  my  property  whatsoever/'  can  superadd  nothing, 
whether  "  with"  is  to  be  taken  in  connection  with  "  give"  or 
"  to  be  enjoyed."  In  Nichol/s  v.  Butcher  (c)  there  was  no- 
thing to  restrain  the  words  "  all  my  real  property,"  nor;  in 
Patton  v.  Randall  id)  to  restrain   "  all  my  property."    He, 

(a)  On  a  former  day  (May  5)  (e)  Cowp.  299. 

in  this  term,  before  Lord  Daman  (/)  6  Taunt.  317. 

C.J.,  LiUlcdale,  Patteson  and  Wti-  (g)  4  Mao.  &  S.  366. 

liamtJs.  (A)  1  B.  &  B.  72. 

(6)  16  East,  221.  (s)  1  P.  &  D.  472. 

(c)  18  Ves.  193.  (*)  11  East,  220. 

(d)  1  Jac.  &  W.  189* 
VOL.  III.  Q  Q 
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then  cited  Chapmmm  v,  Prickeit  (a),  Doe  v.  Tucker  (6),  and 
Doe  v.  Haslewood  (c). 

Tomlimon  in  reply.  The  argument  that  subsequent  words 
cannot  superadd  a  reversion  would  avail  if  by  the  previous 
words  a  life  estate  had  been  expreuly  given.  That  is  not 
the  case  here,  and  the  subsequent  words  may  tack  on  the 
precise  estate  to  the  former  general  words,  and  limit  it,  as 
is  commonly  done  in  the  habendum  of  a  conveyance. 

Cur.  adv.  vult. 

Lord  DsNMAifrC.  J.  now  delivered  the  judgment  of  the 
Court.— It  is  by  no  means  enough  to  say  that  we  have  not 
been  able  to  read  this  will  without  full  conviction  that  tes- 
tator intended  to  give  his  wife  a  fee  in  the  lands,  because 
many  judges  have  said  the  same  of  devises,  which  they  have 
notwithstanding  construed  to  pass  estates  for  life ;  but  we 
draw  our  conclusion  from  the  peculiar  language.  The 
"  lands,  messuages,  and  tenements  are  to  be  by  Mary,  bis 
wife,  freely  possessed  and  enjoyed,  with  all  the  testator's 
property  whatever."  The  case  does  not,  indeed,  find  that 
the  testator  had  any  personalty,  and,  however  improbable 
that  a  man  possessed  of  some  lands  and  tenements  should 
be  wholly  without  it,  we  perhaps  ought  not  to  iufer  the 
fact  from  the  probability,  however  great.  But  he  plainly 
thought  that  he  might  die  possessed  of  personalty,  and,  in 
case  be  should,  meant  to  give  it  exactly  in  the  same  manner 
and  for  the  same  interest  as  the  lands  and  houses.  This 
appears  to  the  Court  a  full  indication  that  he  gave  both  in 
perpetuity,  and  a  decision  to  this  effect  leaves  all  the  cases 
untouched.  The  widow  therefore  had  an  estate  in  fee,  and 
plaintiff  is  entitled  to  our  judgment 

Judgment  for  lessors  of  the  plaintiff. 

(a)  6  Bing.  602.  (c)  6A.&E.  167;  &  C.  IN. 

(b)  3  B.  &  Ad.  473.  fc  P.  352. 


EASTER  TERM!  Ill  VICT. 


Tuesday, 

Allan  v.  Gomme  and  Darvell.  May  tat  A. 

A  deed  re- 

LORD  DEN  MAN  C.  J.  now  delivered  the  following  defeSant'? 
judgment  in  this  case  (a),  right  of  way 

This  was  an  action  of  trespass  for  breaking  and  entering  u™*  the  stable 
the  plaintiff's  close,  being  part  of  a  certain  yard  at  Chesham,  atnd  loft  ovei; 
in  the  county  of  Buckingham,  which  is  particularly  de-  the  space  or 
scribed  by  the  abuttals,  and  committing  trespasses  there.      {JJ^jF  "Jd61" 

The  defendants  pleaded,  1st,  Not  guilty.    2d.  That  the  now  used  as  a 

close  was  not  the  close  of  the  plaintiff.     3rd.  That  before  an^lw  thC 

the  times  when  &c.  to  wit,  on  the  5th  March,  1815,  one  use  of  the 

James  Millar  and  two  other  persons,  as  assignees  of  8.  mon  wiln  tne 

Porter,  a  bankrupt,  were  seised  in  fee  of  certain  messuages,  pontiff  and 
,  ,  .  .  ..it™  ten*"*  f°p 

hereditaments  and  premises,  (comprising  as  well  the  here*  the  time  being, 

ditaments  and  premises  thereinafter  mentioned  to  have  been  1^^"^*^ 

appointed  and  conveyed  to  the  plaintiff,  and  of  which  the  whole  of  the 

close  in  which  &c.  is  parcel,  as  the  hereditaments  and  pre-  f^J^and 

mises  thereinafter  mentioned  to  have  been  bargained  and  undivided  as 

sold  to  the  defendant  Gomme,)  and  that  the  said  assignees,  wa8,  without 

and  other  persons,  by  lease  and  release  of  the  5th  and  6th  any  other 

i  ...     building  to  be 

March,  1813,  conveyed  the  whole  of  the  premises  in  this  erected  there- 
plea  mentioned  to  one  Browne  and  his  heirs;  and  by  inden-  J^e^aid should 

ture  of  appointment  of  26th    October,    1826,    between  be  used  in 

common  by 

(a)  The  judgment  so  completely      by   Kelly  and   Gunning  for  the  the  occupiers 
sets  out  the  pleadings,  facts,  and      plaintiff,  and  by  Storks  Serjt.  and  °^e  p,?in.~ 
arguments  of  the  case,  that  any      Bytes  for  the  defendants.     The  fen(?ants'  m^. 
notice  of  them   by  the  reporters      only  authorities  used  in  argument  suages,  in  tho 
would  bo  superfluous.    The  case      which  are  not  noticed  in  the  judg-  same  manner 
was  argued  in   Hilary  term  last      ment  are  Bull.  N.  P.  74 ;  Senhouse  as  the  tenants 
(Jan.  17th),  before  Lord  Denman      v.   Christian,  1  T.  R.  560;  «id.£j^j2j£ 
C.  J.  UHkdale  and  Coleridge  Js.      Com.  Dig.  (Chimin.  D.  5.)  tomed  to  use 

the  same." 

The  defendants  converted  the  loft  and  the  space  thereunder,  which  had  been  used  as 
a  woodhoose,  into  a  cottage. 

Held,  l.That  the  deed  did  not  justify  the  defendant  in  using  the  yard  after  the  cottage 
was  built,  for  that  such  a  user  was  not  the  accustomed  user  which  had  been  reserved. 

t.  That  the  reservation  of  the  way  H  to  the  space  or  opening  under  the  loft,  and  now 
used  as  a  woodhouse,"  was  to  be  taken  as  identifying  the  locality,  and  confining  the 
way  to  a  piece  of  open  ground  generally,  and  not  specifically  to  a  woodhouse ;  but  that 
tho  oonvtrsioa  of  the  open  space  to  a  cottage  was  an  alteration  of  substance,  and  that 
the  defendant  had  no  right  of  way  to  the  cottage. 

QQ2 
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1840.        Browne,  plaintiff,   and  other   persons,  Browne  directed, 
limited  and  appointed  to  the  plaintiff  a  certain  messuage, 
hereditaments  and  premises,  being  part  and  parcel  of  the 
messuage,  hereditaments  and  premises  hereinbefore  men- 
tioned to  have  been  conveyed  to  Browne,  and  comprising 
among  other  things  the  close  in  which  &c,  reserving  never- 
theless to  and  for  the  said  Browne,  bis  heirs  and  assigns, 
and  his  and  their  tenants  and  occupiers  for  the  time  being 
of  a  certain  messuage  or  tenement,  then  in  the  occupation 
of  one  Thomas  Creed,  and  thereinafter  mentioned  to  be  bar- 
gained and  sold  to  the  defendant  Gomme,  (the  said  last- 
mentioned  messuage  or  tenement  being  other  parcel  of  the 
said  messuages,  hereditaments  and  premises  mentioned  to 
have  been  bargained  and  sold  to  the  said  Browne})  a  rig/U 
of  way  and  passage  over  the  said  close  in  which  &c.  to  the 
stable  aud  loft  over  the  same,  and  the  space  or  opening 
under  the  said  loft,  and  then  used  as  a  wood-house,  and  to 
the  chaise-house  then  standing  and  being  on  the  side  of  the 
said  close  in  which  8cc.  the  said  stable,  loft,  and  chaise- 
house  then  also  being  in  the  occupation  of  the  said  Thomas 
Creed,  and  being  other  part  of  the  premises,  therein  men- 
tioned to  have  been  bargained  and  sold  to  the  defendant 
Gomme,  and  also  of  the  hereditaments  and  premises  herein- 
before mentioned  to  have  been  bargained  and  sold  to  the 
said  Browne,  and  also  the  use  of  the  said  close  in  which  fyc. 
in  common  with  the  plaintiff,  his  appointees,  heirs  and  as- 
signs, and  his  and  their  tenants  for  the  time  being,  it  being 
expressed  in  the  said  last-mentioned  indenture  to  be  the 
intent  and  meaning  of  the  parties  thereto  that  the  whole  of 
the  said  yard,  of  which  the  said  close  in  which  &c.  was  and 
is  parcel,  except  a  certain  part  thereof  other  and  different 
from  the  said  close  in  which  &c.  should  lie  open  and  un- 
divided, as  the  same  then  was,  without  any  other  building 
to  be  erected  thereon,  and  that  the  same  should  be  used  in 
common  by  the  occupiers,  as  well  of  the  said  messuage  or 
tenement  appointed  by  the  said  last-mentioned  indenture 
to  the  plaintiff,  as  of  the  said  other  messuage  or  tenement 
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hereinafter  mentioned  to  have  been  bargained  and  sold  to 
the  defendant  Gomme,  in  the  same  manner  as  the  tenants 
thereof  had  been  accustomed  theretofore  to  use  the  same. 
By  virtue  of  which  said  indenture  of  appointment  the  plain- 
tiff became  and  was  and  still  is  seised  of  and  in  the  said 
close  in  which  8tc.  subject  to  such  right  of  way,  and  to  such 
use  of  the  said  close  in  which  8cc.  as  was  and  is  reserved 
by  the  said  last-mentioned  indenture  of  appointment.  And 
the  plea  then  stated  that  before  and  at  the  time  of  the 
making  of  the  said  indenture  of  appointment,  and  thence 
until  and  at  the  time  of  the  making  of  the  said  indenture 
hereinafter  next  mentioned,  the  tenants  and  occupiers  of  the 
said  messuage  and  the  said  stable,  loft  and  chaise  house 
hereinafter  mentioned  to  have  been  bargained  and  sold  to  the 
defendant  Gomme,  but,  at  the  time  of  the  making  of  the 
said  indenture  of  appointment,  in  the  occupation  of  the  said 
T.  Creed,  and  also  the  tenants  or  occupiers  of  the  said 
messuage  or  tenement  so  appointed  to  the  plaintiff,  had 
been  used  and  accustomed  to  the  said  close  in  which  &c. 
and  the  said  close  in  which  &c.  during  all  the  time  afore- 
said was  open  and  utidivided,  and  was  used  in  common  by 
the  respective  tenants  and  occupiers  of  the  said  several 
messuages,  tenements  and  premises,  for  the  purpose  of  pass- 
ing and  repassing  in  and  along  the  same,  and  the  said  te- 
nants and  occupiers  of  the  said  messuage  and  premises, 
hereinafter  mentioned  to  have  been  bargained  and  sold  to 
the  defendant  Gomme.  during  all  that  time,  had  been  used 
and  accustomed  to  use  the  said  close  in  which  8cc.  for  them- 
selves, and  their  servants,  for  the  passing  and  repassing  in, 
along,  and  across  every  day  and  at  all  times  of  the  day  at 
their  free  will  and  pleasure,  for  the  necessary  use,  occupa- 
tion, and  enjoyment  of  the  said  messuage  and  premises 
hereinafter  mentioned  to  have  been  conveyed  to  the  defend- 
ant Gomme. 

The  plea  then  states  several  conveyances  of  the  premises 
not  conveyed  to  the  plaintiff  by  the  deed  of  26th  October, 
1826,  and  to  which  premises  so  not  conveyed  to  the  plam- 
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tiff  the  right  of  way,  and  the  use  of  the  close  to  before 
mentioned  had  been  reserved  to  Browne  and  his  heirs,  and 
by  which  conveyances  these  premises  became  vested  in 
J.  Birch,  in  trust  for  the  defendant  Gomme*  And  the  de- 
fendant Gomme,  by  the  licence  and  permission  of  the  said 
Birch,  became  and  was  and  still  is  in  the  occupation  of  the 
said  last-mentioned  messuage  and  premises,  with  the  ap- 
purtenances as  the  tenant  and  occupier  thereof,  and,  as 
such  tenant  and  occupier,  then  became  and  was  entitled  to 
have  and  use  a  way  over  the  said  close  in  which  fee,  to  the 
said  stable  and  loft  and  chaise-house  standing  and  being  on 
the  side  of  the  said  close  in  which  &c,  in  common  with 
the  plaintiff  and  his  tenants  for  the  time  being  of  the  said 
messuage  and  premises  of  the  plaintiff.  And  the  said  de- 
fendant Gomme  then  became  and  was  entitled  to  use  the 
said  close  in  which  &c.  in  common  with  the  said  plaintiff 
so  being  the  occupier  of  the  said  messuage  and  premises 
of  the  plaintiff,  in  the  same  manner  as  the  tenants  of  the 
said  several  messuages  had  been  respectively  accustomed 
to  use  and  occupy  the  said  close  in  which  8cc.  at  the  time 
of  making  the  said  indenture  so  bearing  date  the  26th  of 
October,  1896,  as  aforesaid.  Wherefore  the  said  defendant 
Gomme,  so  being  such  occupier,  and  being  so  entitled  as 
aforesaid  at  the  said  several  times  when  8tc,  and  having 
occasion  to  use  the  said  way,  and  also  to  use  the  said  close 
in  which  &c.  for  himself  and  his  servants  for  the  purpose  of 
passing  and  repassing  in,  along,  and  across  the  same  for  the 
necessary  use,  occupation,  and  enjoyment  of  the  said  mes- 
suage and  premises  so  in  the  occupation  of  the  said  Gomme, 
he,  the  said  Gomme,  in  his  own  right,  and  the  said  J. 
Darvell  as  his  servant,  and  by  his. command  at  the  said 
several  times  when  8tc.  did  pass  and  repass  from  the  said 
messuage  so  in  the  occupation  of  the  said  defendant 
Gomme,  in,  through,  over,  and  along  the  said  close  in  which 
&c.  unto  and  into  the  said  stable,  loft,  and  chaise-house, 
and  so  from  thence  back  again  unto  and  into  the  said  close 
in  which  &c.,  and  from  thence  uuto  and  into  the  said  last- 
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mentioned  messuage,  using  the  said  way  there  for  the  pur- 
pose and  on  the  occasion  last  aforesaid,  and  did  also  use  the 
said  close  in  which  8tc.  for  the  purpose  of  passing  and 
repassing  in  along  and  across  the  same,  for  the  necessary 
use,  occupation,  and  enjoyment  of  the  said  messuage  and  pre- 
mises so  in  the  occupation  of  the  defendant  Gomme,  as  the 
tenants  of  the  said  last-mentioned  messuage,  before  and  at 
the  time  of  the  making  of  the  said  indenture  so  bearing 
date  the  26th  of  October,  1826,  had  been  accustomed  to 
use  the  same  as  they  lawfully  might  for  the  cause  aforesaid. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas  of 
the  defendants. 

To  the  plea  of  the  defendants  by  them  lastly  above 
pleaded,  the  plaintiff  replied  that  he  brought  this  action,  and 
declared  therein,  not  for  the  said  supposed  trespasses  in  the 
said  last  plea  mentioned,  but  for  the  trespasses  thereinafter 
mentioned ;  and  the  plaintiff  said  that  after  the  said  convey- 
ance to  the  said  plaintiff  as  aforesaid,  and  after  the  de- 
fendant Gomme  became  such  occupier  as  aforesaid,  and 
before  any  of  the  said  times  when  &c.  to  wit,  on  the  1st  of 
February,  1833,  the  said  defendant  Gommt  converted  the 
said  loft,  and  the  space  thereunder,  before  then  used  as  a 
woodhouse  as  aforesaid,  into  a  cottage,  and  before  and  at 
the  said  times  when  &c.  the  said  loft  and  space  were  kept 
so  converted  into  such  cottage,  and  before  and  at  the  said 
times  when  &c.  the  said  other  defendant  Darvell,  by  the 
sufferance  and  permission  of  the  said  defendant  Gomme, 
used  and  occupied  the  said  cottage  and  lived  and  resided 
therein,  and  during  all  those  times  the  defendants  ceased 
to  use  the  same  as  a  loft  or  woodhouse  as  aforesaid.  And 
the  plaintiff  further  said,  that  the  defendants  broke  the  said 
close  in  which  8cc.  on  other  and  different  occasions  than 
those  in  the  last  plea  mentioned,  and  for  other  and  different 
purposes  than  in  that  plea  mentioned,  to  wit,  by  then  and 
there  passing  and  repassing  across  the  said  close  in  which  8cc., 
from  and  to  the  said  cottage  so  occupied  by  the  defendant 
Darvell  as  aforesaid,  and  then  and  there  passed  to  and  from 
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the  said  cottage  across  the  said  close  in  which  &c.  unto 
and  into  the  said  other  part  of  the  said  common  yard  in  the 
said  last  plea  mentioned,  and  thence  unto  and  into  a  certain 
common  highway  there,  and  so  from  thence  back  again 
unto  and  into  the  said  other  part  of  the  said  common  yard, 
and  over  the  said  close  in  which  &c.  unto  and  into  the  said 
cottage  for  the  purposes  of  the  occupation  of  the  same  as 
aforesaid,  and  not  for  the  said  purposes  in  the  said  reserva- 
tion and  last  plea  mentioned.  And  the  plaintiff  said,  that 
the  defendants  on  the  said  days  and  times  when  &c.  with 
force  and  arms  &c.  broke  and  entered  the  said  close  in 
which  &c.  and  with  feet  in  walking  trod  down,  trampled 
upon,  consumed  and  spoiled  the  grass  and  herbage  of  the 
plaintiff,  there  then  growing,  on  other  and  different  occa- 
sions, and  for  other  and  different  purposes  than  in  the  said 
last  plea  mentioned,  in  manner  and  form  as  be  the  said 
plaintiff  hath  above  thereof  complained  against  the  de- 
fendants. 

And  the  defendants,  as  to  the  said  several  alleged  tres- 
passes above  newly  assigned,  said  that  the  said  passing  and 
repassing  across  the  said  close,  in  which,  &c.  in  the  said 
new  assignment  mentioned,  was  done  and  committed  by  the 
defendants  for  the  purposes  mentioned  in  the  said  reserva- 
tion in  the  said  indenture,  bearing  date  the  26th  of  October, 
in  the  year  of  our  Lord  1826,  and  in  the  manner  and  as  the 
tenants  of  the  said  messuage  and  premises  in  the  occupation 
of  the  said  defendant  Gomme,  before  and  at  the  time  of  the 
making  of  the  said  last-mentioned  indenture,  had  been  ac- 
customed to  use  the  said  close,  in  which,  See. ;  without  this 
that  the  defendants  or  either  of  them  committed  the  said 
several  trespasses  above  newly  assigned,  or  any  or  either  of 
them,  or  any  part  thereof,  in  manner  and  form  as  the  plain- 
tiff hath  above  thereof  by  his  said  new  assignment  com- 
plained against  them  ;  and  of  this  the  defendants  put  them- 
selves upon  the  country,  Sec.  Upon  which  the  plaintiff 
joined  issue. 

This  cause  was  tried  before  our  brother  IMtledale  at 
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Buckingham!  at  the  summer  assizes  in  1838.  It  was  proved 
that  the  defendant  Gomme  converted  the  loft  and  the  space 
thereunder,  before  then  used  as  a  woodhouse,  into  a  cot- 
tage, and  that  the  other  defendant  Darvell,  by  the  suffer- 
ance and  permission  of  Gomme,  used  and  occupied  the  cot- 
tage, and  that  the  defendants  passed  and  repassed  across  the 
close  in  which,  &c.  to  and  from  the  cottage,  as  stated  in  the 
new  assignment.  The  jury  found  for  the  plaintiff,  with  one 
shilling  damages.  The  judge  gave  my  brother  Storks  leave 
to  move  to  enter  a  nonsuit,  which  he  did,  and  also  moved  in 
arrest  of  judgment. 

The  question  is  whether,  under  the  terms  of  the  deed  of 
26th  October,  18£6,  the  defendants  were  justified  in  going 
backwards  and  forwards  to  and  from  the  cottage,  which  was 
built  upon  the  site  of  the  space  or  opening  under  the  loft, 
and  then  used  as  a  woodhouse  mentioned  in  that  deed, 
there  being  no  cottage  in  existence  there  at  the  time  of  the 
execution  of  the  deed. 

The  defendants  claimed  the  right  on  two  grounds.  First, 
that  there  is  a  right  of  way  reserved  to  Browne  and  those 
claiming  under  him,  and  the  future  owners,  to  and  from  the 
space  or  opening  under  the  loft  then  used  as  a  woodhouse, 
and  that  such  right  being  reserved  in  general  terms,  and 
without  any  restriction  whatsoever,  these  future  owners  and 
tenants  may  use  the  way  not  only  to  the  mere  site  of  the 
space  or  opening  used  as  a  woodhouse,  but  also  to  what- 
ever is  built  upon  that  site. 

The  second  ground  of  claim  is,  that  by  the  terms  of  the 
deed  Browne,  and  those  claiming  tinder  him,  had  a  right  to 
use  the  yard  in  common  with  the  plaintiff  and  his  tenants, 
and  in  the  same  manner  as  the  tenants  had  been  accustomed 
theretofore  to  use  the  same,  and  that  they  had  a  right  to  the 
use  of  the  yard  under  that  clause  of  the  deed,  without  any 
reference  to  the  reservation  of  the  way. 

We  will  give  our  opinion  on  the  latter  ground  of  claim 
first,  as  there  is  less  difficulty  in  that  than  on  the  question 
on  the  reservation  of  the  way.     The  right  to  use  the  yard 
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1840.  in  question  in  common  with  the  plaintiff  and  his  tenants,  is 
con6ned  to  the  use  of  it  as  it  was  at  the  time  of  the  execu- 
tion of  the  deed*  But.  when  there  was  no  cottage  built  on 
the  site  of  the  open  space  of  ground  used  as  a  woodhouse, 
the  use  of  the  yard  was  very  different  from  what  it  would  be 
when  a  cottage  was  built  upon  it ;  for,  when  the  cottage 
was  built,  a  much  greater  number  of  persons,  perhaps  some 
with  more  horses  and  carts,  would  come  upon  it,  and  be 
very  likely  to  obstruct  or  put  to  inconvenience  the  plaintiff 
and  his  tenants,  and  prevent  them  from  having  the  same  en- 
joyment of  it  as  before ;  and  we  think  that  as  the  use  of  the 
yard  by  the  defendant  and  his  tenants,  since  building  the 
cottage,  is  greater  and  more  extensive,  and  may  be  more 
inconvenient  to  the  plaintiff  and  bis  tenants  than  it  was  be- 
fore the  cottage  was  built,  that  clause  of  the  deed  will  not 
give  the  right  to  the  defendants  which  they  contend  for. 

Next,  as  to  the  reservation  of  the  way.  It  may  be  a 
question  in  the  first  place  whether  this  is  a  way  to  a  wood- 
house  by  the  description  of  a  woodhouse,  or  whether  it  is 
a  way  to  the  open  space  of  ground ;  and  the  saying  "  now 
used  as  a  woodhouse/'  was  merely  to  ascertain  what  piece 
of  open  ground  was  meant,  and  where  it  was.  And  it  was 
contended  by  the  defendants  that  whatever  might  be  the 
construction  of  the  deed,  if  it  was  a  way  to  a  woodhouse 
specifically,  in  which  case  it  might  be  said  that  the  way 
was  limited  to  a  woodhouse  merely  as  such,  and  that  there- 
fore if  the  woodhouse  was  converted  into  a  cottage  the 
way  was  gone,  yet  that,  if  the  woodhouse  was  merely  men- 
tioned to  ascertain  and  point  out  the  locality  of  the  open 
space  of  ground,  it  could  not  be  intended  that  the  construc- 
tion of  the  deed  could  be  to  confine  the  way  to  a  mere 
piece  of  open  ground,  and  that  it  must  be  iutended  that  the 
way  was  meant  to  apply  to  a  right  to  go  to  the  ground, 
whatever  was  the  use  to  which  the  ground  was  put,  whe- 
ther by  building  or  by  a  deposit  of  loose  articles,  such  as 
wood,  coals  or  any  moveable  property.  We  think,  as  be- 
tween these  two  different  meanings  considered  as  with  refer* 
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ence  to  this  property!  the  way  is  to  be  taken  to  be  to  an  1840. 
open  piece  of  ground  generally ;  and  that  the  words  "  now 
used  as  a  woodhouse  "  are  to  be  taken  as  merely  ascertain- 
ing the  place  where  the  piece  of  open  ground  was,  and 
which  of  course  must  be  particularly  ascertained  either  by 
name  or  abuttals,  or  by  the  use  which  was  made  of  it* 

There  is  no  direct  authority  to  shew  whether,  if  the  use 
of  a  place,  to  and  from  which  a  way  is  by  express  words 
reserved  or  granted,  be  completely  changed,  the  way  can  still 
be  continued  to  be  used.  It  has  been  held  that,  if  a  man  has 
a  right  of  way  to  a  close  called  A,,  he  cannot  justify  using 
the  way  to  go  to  A.  and  from  thence  to  another  close  of  his 
own  adjoining  to  A.  Vide  1  Roll.  Abr.  SQJ,  pi.  3,  Howell 
v.  King  (a),  Lawton  v.  Ward(b).  That  however  does  not 
decide  the  question.  The  case  of  Ballard  v.  Dyson  (c)  was 
a  way  claimed  by  prescription  for  cattle  ;  the  evidence  was 
of  a  carriage  way;  and  the  question  was  whether  that 
proved  a  drift  way  for  cattle:  it  was  held  by  all  the  Court 
that  a  carriage  way  did  not  necessarily  prove  a  right  of  way 
for  cattle,  but  it  was  evidence  for  the  jury  to  consider  along 
with  other  evidence.  The  case,  however,  was  decided  on 
the  effect  of  the  evidence  as  to  the  user,  and  whether  the 
jury  bad  come  to  a  correct  conclusion.  In  delivering  the 
judgment  of  the  Court,  Lord  Chief  Justice  Mansfield,  Mr. 
Justice  Heath  and  Mr,  Justice  Lawrence  were  of  opinion 
that  the  extent  of  the  usage  of  a  way  is  evidence  only  of  a 
right  commensurable  with  the  user.  Mr.  Justice  Chambre, 
however,  was  of  opinion  that  it  was  not  so  limited.  In 
Cowling  v.Higgin$on(d)  the  defendant  pleaded,  to  an  action 
of  trespass,  a  right  of  way  for  horses,  carts,  waggons,  and 
carriages.  On  the  trial  before  Mr.  Justice  Coleridge  it  was 
admitted  that  there  was  a  right  of  way  for  farming  purposes 
over  the  locus  in  quo,  but  the  defendants  wished  to  establish 
a  right  to  cart  coals.  On  a  motion  for  a  new  trial,  Lord 
J  dinger  seemed  to  be  of  the  same  opiniou  that  the  three 

(«)  1  Mod.  191.  (c)  1  Taunt.  979. 

(*)  1  Ld.  Rajm.  75,  and  1  Lutw.  111.     (d)  4  M.  &  W.  245. 
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1840.  judges  had  expressed  in  Ballard  v.  Dyson  (a),  and  did  not 
agree  with  the  opinion  of  Mr.  Justice  Chambrc.  Mr.  Baron 
Parke  however  was  of  opiuion,  according  to  that  of  Mr. 
Justice  Chambre,  that,  if  a  party  has  time  out  of  mind  used 
a  way  for  all  the  purposes  he  wanted,  it  would  seem  to  him 
to  give  him  a  general  right.  In  the  case  of  Jackson  v. 
Stacey(b),  Mr.  Baron  Wood  held  that  the  user  of  a  way  for 
agricultural  purposes  only  was  not  sufficient  to  support  a 
general  right.  All  these  three  cases,  however,  turned  upon 
the  evidence  of  usage,  and  were  all  cases  for  the  jury  upon 
the  usage.  The  present  case  does  not,  however,  depend 
upon  the  mode  of  using  the  way,  but  upon  the  legal  effect 
of  the  reservation.  Upon  that  we  are  of  opinion  that  under 
the  terms  of  this  deed  the  defendant  is  not  entitled  to  have 
the  right  of  way  claimed,  but  that  he  is  to  be  confined  to 
the  use  of  the  way  to  a  place  which  should  be  in  the  same 
predicament  as  it  was  at  the  time  of  the  making  the  deed. 
We  do  not  mean  to  say  that  he  could  only  use  it  to  make  a 
deposit  of  wood  there,  for  we  consider  the  words  "  now 
used  as  a  woodhouse"  merely  used  for  the  ascertaining  the 
locality  and  identity  of  the  place  called  a  space  or  opening 
under  the  loft ;  and  we  think  he  might  have  the  benefit  of 
the  way  to  make  a  deposit  of  any  articles,  or  use  it  in  any 
way  he  pleased,  provided  it  continued  in  the  state  of  open 
ground;  but  we  think  he  could  only  use  it  for  purposes 
which  were  compatible  with  the  ground  being  open,  and 
that,  if  any  buildings  were  erected  upon  it,  it  was  no  longer 
to  be  considered  as  open  for  the  purpose  of  this  deed. 
Suppose  that  this  piece  of  ground,  instead  of  being  a  small 
quantity,  had  been  a  field  of  many  acres,  and  that  Browne 
had  sold  off  the  part  above  mentioned  to  the  plaintiff,  re- 
serving to  himself  this  right  of  way  to  the  land,  calling  it  a 
field  then  in  pasture,  or  in  corn,  and  had  subsequently  filled 
the  land  with  small  cottages,  or  had  built  a  factory,  or  esta- 
blished gas  works, — it  surely  never  could  be  contended  that 

(a)  1  Taunt.  279.  (b)  Holt's  N.  P.  C.  455. 
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it  was  the  meaning  of  either  of  the  parties  to  the  deed  that 
there  should  be  a  right  of  way  over  the  yard  to  those  build- 
ings. The  supposed  intention  of  the  parties  cannot  indeed 
be  considered ;  and  it  can  only  be  determined  by  the  instru- 
ment itself  what  their  intention  was. 

In  LuttreVs  case  (a),  the  plaintiff  declared  that  he  was 
seised  in  fee  of  two  old  and  ruinous  fulling  mills,  and  that 
from  time  immemorial  a  great  part  of  the  water  of  a  certain 
rivulet  ran  from  a  certain  place  to  the  said  mills,  and  that 
he  afterwards  pulled  down  those  fulling  mills,  and  in  their 
place  built  two  mills  to  grind  corn,  and  that  the  water  ran 
to  the  new  mills  till  such  a  time,  and  the  defendant  diverted 
the  water  from  his  corn  mills.  The  defendant  pleaded  not 
guilty,  and  the  plaintiff  had  judgment.  Then  the  defendants 
brought  a  writ  of  error  in  the  Exchequer  Chamber,  and  it 
was  objected  that  the  plaintiff,  by  pulling  down  the  old 
fulling  mills  and  building  new  mills  of  another  nature,  had 
destroyed  the  prescription,  aud*  could  not  have  the  benefit 
of  the  water  for  his  grist  mills.  But  the  judgment  of  the 
Court  was  affirmed,  and  the  Court  held  that  the  prescrip- 
tion did  extend  to  the  new  grist  mills,  for  the  mill  is  the 
substance,  and  the  addition  of  grist  or  fulling  are  but  to  shew 
the  nature  of  the  mill.  And  therefore,  if  the  plaintiff  had 
prescribed  to  have  the  watercourse  to  his  mill  generally,  as 
he  well  might,  then  the  case  would  be  without  question ; 
but  that  he  might  alter  the  mill  into  what  nature  of  a 
mill  he  pleased,  provided  no  prejudice  should  thereby  arise 
either  by  diverting  or  stopping  the  water  as  it  was  before, 
and  it  should  be  intended  that  the  grant  to  have  the  water- 
course was  before  the  building  of  the  mills,  for  nobody  will 
build  a  new  mill  before  he  is  sure  to  have  water,  and  theu 
the  grant  of  the  watercourse  being  generally  to  his  mill,  he 
may  alter  the  mill  at  his  pleasure.  And  the  Court  said,  that 
if  a  man  has  estovers,  either  by  grant  or  prescription,  to  his 
house,  although  he  alters  the  rooms  and  chambers,  so  as  to 
make  a  parlour  where  it  was  the  hall,  or  the  hall  where  the 
(a)  4  Rep.  86. 
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1840.         parlour  was,  and  the  like  alteration  of  the  qualities,  and  not 
s"*v^/      of  the  house  itself,  and  without  making  new  chimneys,  by 
*.  which  no  prejudice  arises  to  the  owner  of  the  wood,  it  is 

GoMM,#  not  any  disturbance  of  the  prescription,  for  then  many  pre- 
scriptions will  be  destroyed,  for  though  he  builds  new  chim- 
neys, or  makes  a  new  addition  to  his  old  house,  by  that  he 
shall  not  lose  his  prescription,  but  he  cannot  spend  or  em* 
ploy  any  of  his  estovers  in  the  new  chimneys  or  the  part 
newly  added :  the  same  also  of  conduits  and  water-pipes, 
and  the  like.  So  if  a  man  has  an  old  window  to  his  hall, 
and  afterwards  he  converts  the  hall  into  a  parlour  or  any 
other  use,  yet  it  is  not  lawful  for  his  neighbour  to  stop  it, 
for  he  shall  prescribe  to  have  the  light  in  such  a  part  of  the 
house.  And,  although  in  this  case  the  plaintiff  has  made 
a  question,  forasmuch  as  he  has  not  prescribed  to  have  the 
watercourse  to  his  mill  generally,  but  particularly  to  his 
fulling  mill,  yet,  inasmuch  as  the  mill  was  the  substance, 
and  the  addition  demonstrates  only  the  quality,  and  the 
addition  was  not  of  the  substance,  but  only  of  the  quality  or 
name  of  the  mill,  without  prejudice  in  the  watercourse  to 
the  owner  thereof,  it  was  resolved  that  the  prescription  re- 
mained. 

The  Court,  therefore,  appears  to  have  put  the  case  on 
whether  the  alteration  of  the  thing,  in  respect  of  which  the 
right  was  claimed,  was  of  the  substance  and  not  merely  of 
the  quality  of  the  thing.  Now  the  alteration  of  a  piece  of 
vacant  ground  into  a  cottage  is  certainly  an  alteration  of  the 
substance,  and  not  merely  of  the  quality.  A  great  number 
of  cases  have  occurred  of  late  years  as  to  lights,  where  there 
has  been  an  alteration  in  the  building  in  respect  of  which 
the  lights  were  claimed,  and  in  some  of  them  the  question 
has  been  whether  the  original  right  has  not  been  altogether 
extinguished  by  the  alteration. 

We  do  not  think  it  necessary  to  advert  to  the  particular 
circumstances  of  the  cases,  but  in  none  of  them  was  it  con- 
tended that,  if  the  substance  of  the  thing  in  respect  of 
which  the  right  was  claimed  was  altered  so  as  to  occasion 
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any  injury  or  prejudice  to  the  person  who  supplied  the 
easement,  any  additional  right  of  easement  could  be  ac- 
quired. We  think,  therefore,  that  the  defendants  had  no 
right  to  use  the  way  to  the  newly  erected  cottage,  and  that, 
therefore,  there  is  no  ground  to  enter  a  nonsuit. 

As  to  the  motion  in  arrest  of  judgment  upon  the  new  as- 
signment, it  is  made  upon  the  ground  that  the  replication  is 
no  answer  to  the  plea,  and  that  the  new  assignment  is  only 
in  respect  of  trespasses,  which  on  the  record  appear  to  be 
justified  by  the  plea.  As  to  the  replication  being  no  answer 
to  the  plea,  it  is  not  in  fact  a  replication  properly  so  called, 
but  it  is  a  new  assignment,  and  it  begins  with  stating  that  the 
plaintiff  brought  his  action,  not  for  the  trespasses  mentioned 
in  the  plea,  but  for  the  trespasses  thereinafter  mentioned ; 
and  then  it  goes  on  to  enumerate  other  trespasses,  and  the 
circumstances  under  which  they  were  committed.  And  we 
think  that  the  plea,  for  the  reasons  we  have  before  given, 
affords  no  answer  to  them,  and  that  therefore  there  is  no 
ground  for  arresting  the  judgment.  But,  besides  the  me- 
rits of  the  cause  being  against  the  defendants  on  this  point, 
the  defendants  could  not,  even  in  point  of  form,  have  the 
judgment  arrested  as  the  record  now  stands,  for  at  the 
end  of  the  new  assignment  there  is  a  general  allegation,  in- 
dependent of  the  question  about  the  way,  or  the  use  of  the 
yard,  that  the  defendants  committed  the  trespasses  on  other 
occasions,  and  for  other  purposes  than  those  mentioned  in 
the  plea,  to  which  no  answer  is  given  in  any  part  of  the 
record,  except  the  traverse  at  the  end  of  the  plea  to  the 
new  assignment,  which  is  in  effect  only  not  guilty.  The 
rule  therefore  for  entering  a  nonsuit,  and  also  for  arresting 
the  judgment,  must  be  discharged. 

Rule  discharged. 
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Tu£idmyt  ENGLAND  V.  DAVIDSON. 

May  Stk. 

The  defend-  ASSUMPSIT.  The  declaration  stated  that  the  defend- 
fbe  reward  pro-  ant  had  ou^d  to  he  published  a  handbill  offering  50/.  re- 
mised by  ad-  Wftrd  |0  any  one  who  would  give  snch  information  as 
vertisement  to  .,.11  •     •  -r  1  ■   - 

any  person       would  lead  to  the  conviction  of  the  persons  concerned  in  a 

who  would  burglary  in  his  house ;  that  the  plaintiff  gave  such  infor- 
formation  as     mation  as  led  to  the  conviction,  &c.,  but  that  defendant  bad 

of  those  con-  Plea :  That  heretofore,  and  long  before,  and  at  the  tine 
burglary  in  his  when  the  house  of  the  defendant  was  so  feloniously  entered, 

(defendant's)    a8   Jn   (he   declaration  mentioned,    and   continually   from 
house,  plead- 
ed, that  the      thence  hitherto  the  plaintiff  was,  and  now  is,  a  constable 

plaintiff  was     tnd  pubiic  officer  of  the  district  where  the  house  of  the 

policeman  of  r 

the  district       defendant  is  situate  and  the  said  offence  was  committed, 

house  was        anc*  li  t*ien  wa8  ^e  duty  of  the  plaintiff,  as  such  constable 

and  therefore    and  police  officer,  to  have  given  and  to  give  every  infor- 

duty  to  give      mation  which  might  lead  to  the  conviction  of  the  said  of- 

the  informa-     fender,  and  to  apprehend  and  prosecute  him  to  conviction, 

Hon  without      ...  r 

reward :  Held,  if  guilty,  without  any  payment  or  reward  to  him  made  on 

°^td*™uJ£r»    that  behalf;  that  by  the  said  advertisement,  partly  set  out 

formation         in  the  declaration,  the  defendant  gave  notice  and  promised 

been  supplied   t'iat  whoever  would  give  such  information  to  the  plaintiff, 

under  such  who  was  therein  described  as  a  police-officer,  as  should  lead 
circumstances  .  .    .         _     .  «.,  1       .  . 

as  that  the       to  the  conviction  of  the  offender  or  offenders,  should  re- 

plaintiff  had     cejve  the  said  reward  in  the  advertisement  mentioned,  and 

done  more 

than  his  ordi-   in  no  other  manner  whatever.      And  the  defendant  further 

qufred^d6"    **?*'  t'ial  **y  reason  of  the  premises  the  said  promise  was 

that  therefore    and  is  void  in  law.     Verification. 

to  judgment.  Special  demurrer.  On  the  ground  that  the  plea  amounts 
to  the  general  issue,  and  that  the  said  plea  is  insufficient 
in  this,  that  it  does  not  contain  or  shew  any  matter  in 
denial]  or  in  confession  and  avoidance  of  the  causes  of 
action  in  the  said  first  count  mentioned,  and  that  the  plea 
is  double  and  multifarious,  and  that  it  tenders  an  immate- 
rial issue. 
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Martin  in  support  of  the  demurrer.  There  is  no  consi- 
deration for  the  defendant's  promise,  and  it  would  be  mani- 
festly against  public  policy  to  allow  a  constable  to  euforce 
payment  of  a  reward  for  giving  information,  which  it  was 
part  of  his  general  duty  to  give.  [Lord  Denman  C.  J.  The 
reward  may  have  stimulated  him  to  exert  himself  more 
than  could  be  expected  from  any  public  officer  in  pro- 
curing information.]  The  promise  was  not  iu  consideration 
that  he  would  get,  but  that  he  would  give,  information ;  it 
must  be  taken,  therefore,  that  the  reward  was  to  induce 
him  to  say  what  he  already  knew.  The  general  duties  of 
constables  are  laid  down  in  Com.  Dig.  "  Leet,"  M.  9,  and 
u  Justices  of  Peace,"  B.  79.  In  Harris  v.  Watson  (a)  it 
was  held,  that  a  sailor  cannot  enforce  a  promise  by  his 
captain  to  pay  him  extra  wages  in  consideration  of  his  doing 
more  than  his  ordinary  share  of  duty.  Stilk  v.  Myrick  (6) 
is  another  authority  to  the  same. effect.  In  Newman  v. 
Walters  (c),  a  passenger  was  allowed  to  sue  the  owner  of  a 
ship  for  salvage,  but  no  duty  lay  on  the  passenger  to  do 
that  for  which  he  nought  to  recover  compensation.  The 
argument  relied  upon  for  the  defendant  in  this  case  is,  that 
the  promise  was  without  consideration ;  2  Wms.  Saund. 
137  e,  note  (b).  [Coleridge  J.  In  the  cases  between  ship- 
owner and  sailor,  there  has  been  a  contract,  by  which  the 
sailor  has  been  already  bound  to  render  every  service  in  his 
power.  Here  the  defendant  may  have  contemplated  some 
peculiar  service  or  advantage  beyond  what  was  derivable 
from  the  public  duty  of  a  policeman.] 
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1840. 


Engl a wd 

v. 
Davidson. 


JR.  Ingham  contr&  was  not  called  upon. 

Lord  Denman  C.  J.— The  plaintiff  may  have  rendered 
good  services  beyond  what  he  was  bound  to  render  as  a 
policeman.     Unless  we  clearly  see  that  an  agreement  is 


(a)  Peake,  N.  P.  C.  102. 
lb)  2  Camp.  317. 

VOL.  III. 


(c)  3  B.  &  P.  612. 


R  R 


596  CASES  IN  THE  QUEEN'*  BENCH, 

1840.        contrary  to  public  policy,  we  ought  not  to  set  it  aside  on 
2f~~  such  a  ground. 

V. 
DatidsoV.  LfTTLEDALE,   PaTTESON  and  CoL BRIDGE  Js.  COOCUITed. 

Judgment  for  the  plaintiff. 


J?"^  Cook  v.  French. 

May  4th. 
The  following  ASSUMPSIT  by  indorser  of  a  bill  of  exchange  against 
tic©  of  disho-    the  drawer.     Plea:  that  the  defendant  had  had  no  notice  of 

nonr:-«Ibeg  dishonour. 

to  inform  you 

that  A.  fi.'s  At  the  trial  before  Williams  J.,  at  the  sittings  during  this 

sort^drawn     ierva>  ^e  plaintiff  proved  the  following  notice  to  have  been 

and  indorsed     sent  to  the  defendant: 
by  you,  due 

July  31,  has  "Sir, — I  beg  to  inform  yon  that  Mr.  J.  Dm  Terrain*  acceptance  for 

been  presented  200/.,  drawn  and  indorsed  by  you,  due  Jaly  SI,  has  been  presented  for 
for  payment       payment  and  returned,  and  now  remains  unpaid, 
and  returned,        ',.         fc  „  v»  „  0    ,„ 

and  now  re-  Ut  Au&U8t-  Your  s'         H' Coofc 

mains  un-  The  learned  judge  held  the  notice  sufficieut,  and  the 

plaintiff  had  a  verdict. 

Selfe  now  moved  for  a  new  trial,  on  the  ground  that  the 
notice  was  insufficient,  and  referred  to  Burgh  v.  I*gge  (a) 
and  Hedger  v.  Stcavemon  (b). 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  this  term, 
said  the  Court  (c)  was  of  opinion  that  the  notice  was  suffi- 
cient. 

Rule  refused  (d). 

(a)  5M.&W,  418.  rfafe,  Patteton  and  Coleridge  Js. 

(6)  2  M.  &  W.  799.  (rf)  See  Strange  t.  Price,  %  P. 

(c)  Lord  Denman  C.  J.,  Little-     fc  D.  278. 
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1840. 

Skeate  v.  Bealb.  T^rs£?' 

May  7th. 

DEBT  for  16/.  2s.  6d.     The  declaration  stated  that  be-  An  agreement 

fore  the  making  of  the  agreement  hereinafter  mentioned,  under  duress 

certain  arrears  of  rent,  amounting  to  19/.  10s.  had  become  of  &°°d,Lj j8  not 

due  and  in  arrear  to  the  plaintiff,  for  and  in  respect  of  fore  where,  to 

certain  lands  and  premises,  under  and  by  virtue  of  a  certain  ^^^"10 

entire  demise  thereof,  and  the  plaintiff  before  and  at  the  p«j  19/.  10*., 

time  of  the  said  agreement  had  distrained,  in  and   upon  a  pieaded  that 

certain  part  of  the  said  lands  and   premises,  divers  goods  JU8t  before  the 

..,-..-.  _         t    .        .     '  °      .      making  of  the 

and  chattels  of  the  defendant  then  being  in  and  upon   the  agreement  the 

said   part  of  the  said  lands  and  premises  of  the  value  of  Plamtlff  ha<* 
r  .  \  wrongfully  dis- 

19/.  10$.  as  a  distress  for  the  said  arrears  of  rent  so  due  trained  goods 

and  in  arrear  as  aforesaid  (and  which  said  arrears  as  to  the  °n*  0®  t£een  " 

sum  of  16/.  2s.  6d.  parcel  thereof,  still  remain  due  and  un-  value  of  20/., 

paid),  and  at  the  time  of  the  making  the  said  agreement  0f  a  distress 

the  plaintiff  continued  and  was  in  possession  of  the  goods  f°,r  19^  10*-> 

whereas  only 
and  chattels,  and  held  the  same  as  such  distress  as  afore*  3/.  71.  6d.  was 

said,  and  thereupon,  before  the  commencement  of  this  suit,  d.u?;  ?"d  the 

to  wit,  on  &c.  by  a  certain  memorandum  of  agreement,  (the  threatened  to 

declaration  then  set  out  the  agreement  hereinafter  men-  unless^he  de- 

tioned,  and  a  breach  that  though  defendant  did  pay  down  fendant  made 

to  plaintiff  Si.  7s.  6d.  in  part  payment  of  the  said  sum  of  and^hede^1  ' 

19/«  10s.  he  did  not  nor  would  pay  the  remaining  sum  of  fendant,  in  or- 

.  der  to  prevent 

16/.  £5.  6d.  at  the  expiration  of  one  month.)     Verification,    the  sale,  enter- 
Pleas  :— 1st.  Nunquam  indebitatus.     2d.  That  just  be-  ed  int0  th® 

*  J  agreement: — 

fore  the  making  of  the  agreement,  the  plaintiff  had  wrong-  Held,  that 

fully  and  injuriously  seized  and  distrained  divers  goods  and  DadPand!udg- 

chattels  of  the  defendant  of  the  value  of  20/.  under  colour  ment  was 

...  4.         ••  r  1  given  for  the 

and  in  the  name  of  a  distress  for  a  large  sum,   to  wit,  plaintiff non 

19/.  105.  then  pretended  by  the  plaintiff  to  be  due  to  him  obstante  vere- 

for  arrears   of  rent  of  certain  lands  whereon  the  said  goods  also,  that  the 

and  chattels  of  the  defendant  then  were,  whereas  in  truth  J^JJ^Ji  °f 

a  small  part  only,  to  wit,  31.  7s.  6d.  was  due  to  plaintiff  for  was  a  good 

and   on   account  of  the  said   rent,  and   the  plaintiff  then  for  agreeraent 

menaced  and  threatened,  and  was  about  to  sell  and  dispose  t0  Pn?  that 

_  amount. 
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of  the  goods  of  defendant,  unless  be  the  defendant  would 
enter  into  and  make  the  said  agreement,  and  the  defendant 
then,  in  order  to  prevent  the  sale  of  his  goods,  did  enter 
into  the  said  agreement.  Verification.  3d.  That  no  part 
of  the  said  19/.  10*.,  except  the  said  3/.  7s.  W.  parcel 
thereof,  so  paid  by  the  defendant  as  in  the  declaration  men- 
tioned, was  due  or  in  arrear  to  the  plaintiff  modo  et  formft, 
and  that  there  was  no  consideration  for  the  making  of  the 
said  agreement,  except  in  respect  of  the  said  3l.  7s.  6d.  so 
paid  as  aforesaid,  or  for  the  payment  by  the  defendant  of 
any  part  of  the  said  sum  above  demanded.    Verification. 

Replication : — Issue  on  the  first  plea ;  and  traverse  to 
the  second  and  third. 

At  the  trial  before  Cottman  J.  at  the  Somersetshire  sum- 
mer assizes  1838,  it  appeared  that  in  1824  the  plaintiff,  by  in* 
denture  of  lease,  demised  a  plot  of  ground,  with  a  cottage 
and  premises,  to  one  Harris,  for  950  years  at  6/.  per  annum 
rent.  In  1828  Harris  underlet  a  portion  of  this  ground  to 
the  defendant  at  the  yearly  rent  of  1/.  10s.  In  February, 
1838,  Harris  being  in  arrear  19/*  10s.  for  arrears  of  rent, 
and  not  being  to  be  found,  the  plaintiff  applied  to  the  de- 
fendant for  payment,  and  on  his  refusal  to  pay,  distrained 
upon  him  for  that  amount.  In  consequence  of  the  distress, 
the  defendant  entered  into  the  following  agreement,  and 
paid  down  the  sum  of  3/.  7s.  6c/.,  which  was  the  arrears 
due  from  himself  to  Harris  for  three  years  and  a  quarter's 
rent. 

Memorandum. — In  consideration  of  Mr.  Philip  Skeaie  withdrawing 
the  distress  now  in  force  against  my  goods  and  chattels  for  the  sum  of 
19/.  10*.,  I  undertake  to  pay  down  the  sum  of  8/.  7s.  6d.  in  part  pay- 
ment of  the  above  sum ;  and  in  consideration  as  aforesaid,  I  also  under- 
take and  agree,  within  one  month  from  the  date  hereof,  to  pay  Mr.  P.  S. 
the  sum  of  16/.  *#.  6tf.  being  the  balance  due  upon  the  said  19/.  10s  ; 
and,  in  default  of  my  so  doing,  the  said  P.  S.  shall  be  at  liberty  to  levy 
a  distress  upon  my  goods  and  chattels  for  the  recovery  thereof,  or  take  ■ 
any  other  steps  for  the  recovery  of  the  same  as  he  may  think  proper.    . 

Dated  16th  February,  1838. 

(Signed)  Thomas  Beaie. 
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The  learned  judge  told  the  jury  that  the  defendant  was         1840. 
entitled  to  a  verdict  on  the  second  and  third  issues,  if  no 
more  rent  than  3/.  7s.  6d.  was  due  from  him. 

Verdict  for  the  plaintiff  on  the  first  issue,  for  the 
defendant  on  the  second  and  third. 

Erie  in  the  ensuing  Michaelmas  term  obtained  a  rule 
nisi  to  enter  up  judgment  for  the  plaintiff  on  the  second 
and  third  issues  non  obstante  veredicto,  on  the  ground  that 
a  legal  agreement  could  not  be  avoided  by  shewing  that  it 
was  made  under  duress  of  goods. 

C.  Saunders  shewed  cause  in  Hilary  term  last  (a).  As 
there  was  no  colour  for  distraining  for  more  than  3/.  7*.  6d., 
the  agreement  to  pay  the  remainder  was  merely  void,  being 
extorted  by  duress.  If  the  defendant  had  paid  it,  he  could 
have  recovered  it  back  as  money  had  and  received  ;  on  the 
same  principle,  therefore,  he  ought  to  be  allowed  to  set 
aside  the  agreement.  [Coleridge  J.  Knibbs  v.  Hall(b)  and 
Lindon  v.  Hooper  (c)  are  strong  to  shew  that  money  paid 
under  duress  of  goods  cannot  be  recovered  back.]  Astley 
v.  Reynolds  (d)  is  an  authority  to  the  contrary.  In  At  lee  v. 
Backhouse  (e),  where  the  plaintiff's  goods  were  seized  by 
excise  officers,  and  he  eutered  into  an  agreement  to  pay 
money  to  recover  them  back,  it  was  held  that  the  agree- 
ment was  binding  on  him  ;  but  the  ground  of  that  decision 
was  that  the  seizure  was  legal ;  here  the  distress  was  alto- 
gether illegal!  except  as  to  the  money  paid  down.  Lindon 
v.  Hooper  (c)  was  decided  on  the  ground  that  to  bring  money 
had  and  received  was  a  surprise  on  the  defendant,  as  the 
pleadings  did  not  raise  the  point.  As  to  the  last  issue, 
Jones  v.  Ashburnham  (f)  shews  that,  as  the  defendant  had 

(«)  Jan.  18th,  cor.  Lord  JQfcn-  (c)  Cow  p.  414. 

man  C.J.  Littledale  and  Coleridge  (<Q  2  Str.  915. 

Js.  (c)  3  M.  &  W.  633. 

(6)  1  Esp.  84.  (/)  4  East,  455. 
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1840.         no  right  to  distrain  for  the  16/.  &.  6d.,  the  withdrawal  of 
the  distress  formed  no  consideration  for  the  agreement. 

Erie  contra.  Atlee  v.  Backhouse  (a)  is  expressly  in  point. 
It  was  assumed  there  that  the  seizure  was  illegal,  and  held 
that  nevertheless  the  agreement  was  binding.  That  case 
with  Lindon  v.  Hooper  (b)  and  Knibbs  v.  Hall  (c)  must  go- 
vern the  present. 

Cur.  adv.  vult. 

Lord  Dknman  C.  J.  now  delivered  the  judgment  of 
the  Court. — This  was  a  motion  for  leave  to  enter  the  judg- 
ment for  the  plaintiff,  notwithstanding  the  verdict  which 
has  passed  for  the  defendant  on  two  pleas.  The  declara- 
tion is  upon  an  agreement,  and  it  states  a  distress  upon 
lands  in  the  occupation  of  the  defendant  for  19/*  10s.  of  rent, 
and  that,  in  consideration  that  plaintiff  would  withdraw 
the  distress,  defendant  undertook  to  pay  down  3/.  7s.  6d. 
in  part9  and  the  remainder,  16/.  2s.  6d.,  within  one  month 
from  the  date,  and  in  default  thereof  plaintiff  was  to  be  at 
liberty  to  distrain  afresh,  or  take  any  steps  he  might  think 
proper  for  the  recovery  of  the  money.  Performance  on  the 
plaintiff's  part  is  alleged,  and  payment  by  the  defendant  of 
the  S/.  7s.  6d. ;  a  breach  is  then  assigned  in  the  non-payment 
of  the  16/.  2s.  6d.  To  this  the  defendant  pleads,  that  be- 
fore making  the  agreement  the  plaintiff  had  wrongfully  dis- 
trained defendant's  goods  to  the  value  of  20/.,  under  pre- 
tence of  a  distress  for  19/-  10s.  pretended  to  be  due  for  rent, 
whereas  in  fact  only  3/.  7s.  6d.  was  due,  and  the  plaintiff 
menaced  and  was  about  to  sell  the  said  goods  unless  de- 
fendant would  enter  into  the  said  agreement,  and  by  reason 
of  the  premises  and  in  order  to  prevent  the  sale  defendant 
entered  into  the  agreement. 

We  consider  the  law  to  be  clear  and  founded  on  good 

(a)  SM.&  W.  633.  (r)  1  Esp.  84, 

(6)  Cewp.  414. 
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reason,  that  an  agreement  is  not  void  because  made  under 
duress  of  goods.      There  is  no  distinction  in  this  respect 
between  a  deed  and  an   agreement  not  under  seal,   and 
with  regard  to  the  former,  the  law  is  laid  down  in  2  Inst. 
483,  and  ShepparcTs  Touchstone,  p.  61,  and  the  distinction 
pointed  out  between  duress  of  and  menace  to  the  person, 
and  duress  of  goods.     The  former  is  a  constraining  force, 
which  not  only  takes  away  the  free  agency,  but  may  leave  no 
room  for  appeal  to  the  law  for  a  remedy ;  a  man,  therefore, 
is  not  bound  by  the  agreement  which  he  enters  into  under 
such  circumstances.     But  the  fear  that  goods  may  be  taken 
or  injured  does  not  deprive  any  one  of  his  free  agency  who 
possesses  that  ordinary  degree  of  firmness  which  the  law 
requires  all  to  exert.     It  is  not  necessary  now  to  enter  into 
the  consideration  of  the  cases  in  which  it  has  been  held 
that  money  paid  to  redeem  goods  wrongfully  seized,  or  to 
prevent  a  wrongful  seizure,  may  be  recovered  back  in  an 
action  for  money  had  and  received ;  for  the  distinction  be- 
tween those  cases  and  the  present,  which  must  be  taken  to 
be  that  of  an  agreement  not  compulsorily  but  voluntarily 
entered  into,  is  obvious.    Lindon  v.  Hooper  (a)  and  Knibbs 
v.  Hall  (6)  are,  however,  authorities   to  shew  that,  even  if 
the  mouey  had  been  paid  in  this  case,  instead  of  the  agree- 
ment to  pay  it  entered  into,  no  action  for  money  had  aud 
received  could  have  been  sustaiued  by  the  now  defendant. 
For,  although  there  is  a  difference  in  the  circumstances, 
and  the  distress  having  been  made  and  some  rent  admitted 
to  be  in  arrear,  no  replevin  could  have  been  successfully 
made  ;  yet,  if  the  plaintiff  distrained  goods  of  the  value  of 
20?.,  when  little  more  than  3/.  was  due,  there  is  no  doubt 
that  on  payment  of  the  value  of  the  goods,  or  the  sum 
claimed,  an  action  would  have  lain  for  the  excessive  dis- 
tress; and  it  is  of  great  importance  that  parties  should  be 
holden  to  their  remedies  for  injuries  which  the  law  pre- 
scribes, rather  than  allowed  to  enter  into  agreements  with 
a  view  to  prevent  them,  intending  at  the  time  not  to  keep 

(«)  Cowp.  414.  (6)  1  Esp.  84. 
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their  contract  In  the  argument  for  the  defendant,  reli- 
ance was  placed  on  the  facts  that  the  agreement  was  en- 
tered into  under  protest,  and  that  the  plaintiff  must  have 
known  that  only  the  smaller  amount  of  rent  was  due.  It  is 
unnecessary  to  consider  of  what  effect  these  facts  would 
have  been,  for  neither  of  them  is  alleged  in  the  plea-  Aa 
therefore  this  plea  relies  solely  on  the  menace  as  to  the 
goods,  under  which  the  agreement  was  made  for  avoiding 
it,  we  think  it  discloses  no  answer  to  the  declaration. 

The  third  plea  remains  to  be  considered :  in  this  the  de- 
fendant alleges  that  onlj  3/.  7$.  6d.  of  the  19/.  10*.  were 
due,  and  that  there  was  no  consideration  for  making  the 
agreement  but  the  said  sum  of  3/.  7s.  6rf.  But,  as  this  plea 
does  not  deny  the  facts  of  the  claim  made  by  the  plaintiff 
for  the  larger  sura,  the  distress  in  consequence,  the  agree- 
ment entered  into,  such  aa  the  declaration  describes,  and 
the  distress  thereupon  withdrawn,  it  appears  that  as  a 
consideration  for  the  agreement  the  plaintiff  forewent  the 
benefit  of  the  immediate  security  and  payment  of  the 
whole  rent,  and  the  defendant  gained  the  immediate  with- 
drawal of  the  distress.  Both  of  these  were  entirely  col- 
lateral to  the  question,  whether  the  larger  or  smaller  sum 
was  in  fact  due,  and  formed  sufficient  consideration  for 
the  agreement,  even  though  the  claim  to  the  larger  should 
in  the  end  be  decided  to  be  unfounded,  as  by  the  verdict 
it  must  be  taken  to  have  been.  The  consideration  being 
not  unlawful,  we  cannot  enter  into  its  adequacy.  And  it 
may  be  observed  in  general  terms  that  agreements  of  this 
kind  often  have  the  effect  of  obliterating  the  proof  of  the 
former  state  of  the  account  between  the  parties.  We  think, 
therefore,  that  this  plea  is  also  bad,  and  that  the  rule  must 
be  absolute  for  judgment,  notwithstanding  the  finding, 
which  makes  it  unnecessary  to  consider  the  second  part  of 
the  plaintiff's  application,  which  was  for  a  new  trial. 

Rule  absolute. 
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Doe  on  the  demise  of  Philipps  x>.  Philipps.  Thurtday, 

April  24tA. 

EJECTMENT.     At  the  trial  before  Maule  J.,  at  the  last  A  deed  pur- 
spring  assizes  at  Carmarthen,  a  question  arose  as  to  the  ^^Jde,.  0f 
sufficiency  of  the  stamp  on  a  deed  offered  in  evidence  by  &  lease,  and 
the  lessor  of  the  plaintiff.     The  learned  judge  was  of  opi-  sideration  of 

nion  that  the  stamp  was  sufficient,  and  a  verdict  passed  for  120'*  and  of  a 

•       ■--*»•  i  i  t      «  r     »  new  lease  to 

the  plaintiff,  with  leave  for  Che  defendant  to  move  to  enter  be  granted  of 

a  nonsuit.  the  premises 

at  an  increased 
The  deed  purported  to  be  a  surrender  by  one  David  rent,  was 

Davies  to  the  lessor  of  the  plaintiff,  of  a  lease  for  lives  of  *  u!Tl5t!1 

the  premises  in  question,  and  which  lease  was  then  vested  stamp:  Held, 

in  Davies.      The  surrender  was  an   indenture   between  also  require  an 

Davies  on  the  one  part  and  the  lessor  of  the  plaintiff  on  the  agreement 

J  ....  .  stamp,  as  the 

other,  whereby,  after  recitmg  the  lease,  that  it  was  then  agreement  for 

vested  in  Davies,  that  the  reversion  was  in  the  lessor  of  the  the  ne*  ^.l 

'  was  part  of  the 

plaintiff,  and  that  Davies,  in  consideration  of  120/.,  to  be  conveyance, 
paid  to  him  by  the  lessor  of  the  plaintiff,  and  of  a  new  lease  thereto. 
to  be  granted  to  him  of  the  premises  by  the  lessor  of  the 
plaintiff  for  the  life  of  Davies  at  an  increased  rent,  had 
agreed  to  surrender  the  premises  to  the  lessor  of  the  plain- 
tiff, it  was  witnessed  that  Davies,  in  consideration  of  120/. 
and  such  new  lease  to  be  granted,  did  surrender  the  pre- 
mises to  the  lessor  of  the  plaintiff  and  his  heirs.  The 
stamp  oil  the  surrender  was  1/.  15s. 

J.  Wilson  now  moved  to  enter  a  nonsuit,  on  the  ground 
that  the  stamp  was  insufficient.  The  surrender  was  a  convey- 
ance for  the  sale  of  the  interest  of  Davies,  and  was  on  that 
account  liable  to  the  ad  valorem  duty  of  1/.  10s,  as  for  a 
surrender  between  50l.  and  1501.  The  reference  to  an 
intended  new  lease  amounted  to  an  agreement  by  the  sur- 
renderee to  grant  such  uew  lease,  and  would  be  sufficient  to 
support  a  bill  in  equity  to  compel  the  surrenderee  to  grant 
it;  this  made  it  necessary  that  the  surrender  should  have 
been  impressed  with  two  stamps,  viz.  1/.  105.  for  the  consi- 
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deration  money,  and  1/.  15*.  for  the  agreement.  The  Stamp 
Act  («)  having  expressly  provided  that  a  deed  containing 
any  other  matter  or  thing  beside  what  is  incident  to  the  sale 
and  conveyance  of  the  property,  or  relating  to  the  title 
thereto,  is  to  be  charged,  besides  the  ad  valorem  duty,  with 
such  further  stamp  duty  as  any  separate  deed  containing 
the  other  matter  would  have  been  chargeable  with.  The 
agreement  for  the  new  lease  cannot  properly  be  said  to  be 
incidental  to  the  sale  and  conveyance  of  the  old  one.  It  is 
on  the  contrary,  a  stipulation  for  reconveying  the  property 
on  certain  terms  to  the  vendor  for  his  life. 

The  Court  (b)  however  were  of  opinion  that  the  stamp 
was  sufficient.  The  agreement  for  the  new  lease  was  part 
of  the  contract,  and  the  reference  to  it  was  not  a  matter  or 
thing  not  incidental  to  the  sale  and  conveyance,  but  neces- 
sarily connected  with  it. 

Rule  refused. 

(a)  55  Geo,  3,  c.  184,  Schedule,  (b)  Lord  Denman  C.  J.,  LUtle- 

Conveyance.  dale,  Fattcton,  and  Coleridge  Js. 


Af*"^!/!  Savory,  assignee  &c.  v.  Chapman,  Esq. 

The  plaintiff's  DEBT  by  the  plaintiff,  as  assignee  of  Davie,  a  bankrupt, 
•uch,  has  no     against  the   marshal   of  the  Marshalsea,    for    an  escape. 

ST^orfS0"  The  dec,aration  staled  that  Davie>  before  he  became  bank- 
the  discharge  rupt,  and  before  the  commencement  of  this  suit  (to  wit), 
a!*  hi  J^"  on  the  30th  of  January,  1835,  in  the  Court  of  King's  Bench, 

tion,  without  recovered  against  one  Cresswell  90/.  10$.  for  damages  and 
payment  of  the  ...  ^  »  .         .    *        ■ 

debt.    There-  costs ;  and  that  thereupon  Cresswell  was  then,  before  he 

fore,  in  an  ac-  became  bankrupt,  committed  t6  the  custody  of  the  defend- 

tion  against  r  J 

the  marshal      ant,  then  being  marshal  of  the  Marshalsea,  in  execution. 

for  an  escape 

it  was  held  that  he  could  not  justify  the  discharge  of  such  a  defendant,  under  the  order 
of  the  plaintiff's  attorney,  without  shewing  either  that  the  plaintiff  had  authorized  the 
order  or  that  the  debt  had  been  paid. 
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That  by  virtue  of  this  commitment  the  defendant  detained  1840. 
Cresswell  in  his  custody  in  execution  for  the  damages  afore- 
said, so  recovered  by  Davie  (who  on  the  25th  November, 
1836,  became  a  bankrupt,  and  the  plaintiff  thereupon  after- 
wards, and  before  the  commencement  of  this  suit,  on  the 
12th  of  December  in  the  same  year,  was  duly  appointed 
assignee  of  Davie's  estate),  until  the  defendant,  not  regard- 
ing the  duty  of  bis  office,  as  aforesaid,  afterwards,  and  be- 
fore the  commencement  of  this  suit,  on  the  1st  of  May, 
18S8,  freely  and  voluntarily  suffered  and  permitted  Cress-' 
well  to  escape,  without  the  licence  and  against  the  will  of 
the  plaintiff,  so  being  assigned  as  aforesaid  ;  Davie,  up  to 
the  time  he  became  bankrupt,  and  the  plaintiff  as  assignee, 
then  and  still  being  wholly  unpaid  and  unsatisfied  the  said 
damages,  and  every  part  thereof,  and  the  said  judgment 
then  and  still  being  in  force  and  effect  wholly  unpaid  and 
unsatisfied,  by  reason  whereof  an  action  bath  accrued  to 
the  plaintiff  as  assignee  as  aforesaid,  &c.  &c. 

Third  plea :  That  one  Wilmot,  being  retained  and  em- 
ployed by  Davie  as  his  attorney  in  that  behalf,  acted  as  such 
attorney  in  prosecuting  and  conducting  the  action  in  the 
declaration  mentioned  against  Cresswell,  and  in  procuring 
the  commitment  of  Cresswell,  as  in  the  declaration  men- 
tioned ;  Wilmot,  during  all  that  time  last  aforesaid,  being 
an  attorney  of  this  Court,  and  having  been  the  only  attor- 
ney in  prosecuting  aud  conducting  the  action,  and  his  au- 
thority as  such  attorney  never  having  been  revoked ;  that 
after  the  commitment  of  Cresswell,  and  before  he  was  per- 
mitted to  go  at  large  out  of  the  custody  of  the  defendant, 
and  before  the  defendant  had  notice  or  knowledge  that 
Davie  had  become  a  bankrupt,  to  wit,  on  the  29th  of 
November,  1837,  Wilmot  so  being  and  continuing  such 
attorney  of  Davie  as  aforesaid,  and  as  such  attorney  di- 
rected the  defendant  that  he  should  forthwith  discharge 
Cresswell  out  of  custody  as  to  the  action,  and  as  such  attor- 
ney gave  licence  to  the  defendant  to  discharge  Cresswell  out 
of  the  custody  of  the  defendant  as  to  the  said  action,  and 
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184a  to  permit  and  suffer  him  to  go  at  large  out  of  the  said  pri- 
son and  out  of  the  custody  of  the  defendant ;  and  there- 
upon, before  the  defendant  had  notice  or  knowledge  that 
Davie  had  become  bankrupt,  in  pursuance  of  the  said  di- 
rection the  defendant  discharged  Cressttell  out  of  his  said 
custody  as  to  the  said  action,  and  did  permit  Cresswell  to 
go  at  large,  8tc.,  as  he  lawfully  might  for  the  cause  afore- 
said, which  is  the  said  escape  in  the  declaration  complained 
of,     Verification. 

Replication.  That  Davie  bad  become  bankrupt,  and 
that  the  plaintiff  had  been  appointed  assignee  of  hs  estate, 
as  in  the  declaration  alleged,  before  and  at  the  time  of 
Wilmot's  supposed  directing  and  giving  licence  to  the  de- 
fendant in  manner  and  form  as  in  the  plea  alleged. 

Special  demurrer,  on  the  ground  that  the  replication  at- 
tempted to  put  in  issue  mere  matter  of  law,  whether  tbe 
bankruptcy  of  Davie  and  the  appointment  of  plaintiff  as 
assignee  operated  as  a  revocation  of  WilmoCs  authority  as 
the  attorney  of  Davie  ;  and  the  facts  stated  in  tbe  replica- 
tion did  not  shew  that  Wilmafs  authority  as  such  attorney 
was  ever  revoked  or  annulled. 

Joinder  in  demurrer. 

Sir  J,  Campbell  A,  G.  in  support  of  the  demurrer.  The 
plaintiff  will  probably  contend  that  the  plea  is  bad,  instead 
of  relying  on  his  replication*  The  plea  states  that  the  mar- 
shal had  the  regular  authority  of  Davie's  attorney  to  dis- 
charge the  prisoner,  and  that  he  acted  upon  it  without  know- 
ledge of  Davie*$  bankruptcy.  If  the  bankruptcy  had  not 
occurred  the  marshal  would  have  been  bound  to  discharge 
the  prisoner  immediately  upon  receiving  the  attorney's  au- 
thority, and  would  have  been  liable  to  an  action  if  he  had 
refused  to  do  so.  Suppose,  then,  a  plaintiff,  after  commit- 
ting a  secret  act  of  bankruptcy,  to  order  the  defendant's 
discharge,  would  the  marshal,  in  complying,  be  guilty  of 
an  escape,  because  the  title  of  tbe  assignee  would  relate 
back  to  the  time  of  tbe  bankruptcy  i     Whether  the  order  is 
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given  by  the  bankrupt  or  his  attorney,  can  make  no  differ*  1840. 
ence.  The  marshal  has  no  power  to  keep  a  prisoner  in 
custody  for  the  purpose  of  enquiring  whether  the  plaintiff 
ordering  his  discharge  has  committed  aa  act  of  bankruptcy. 
The  present  action  is  for  breach  of  duty  in  substance, 
though  by  statute  the  form  of  debt  is  given  to  it ;  and  there 
are  many  authorities  to  shew  that  the  marshal  would  ha*a 
been  liable  for  a  breach  of  duty  if  he  had  not  discharged 
the  prisoner.  In  Withers  v.  Henly  (a)  the  sheriff  was  held 
liable  to  an  action  for  false  imprisonment  in  not  discharging 
a  prisoner  when  ordered  to  do  so  by  the  party  at  whose 
suit  the  prisoner  was  in  execution.  Croter  v.  Pilling  (b) 
shews  that  both  the  plaintiff  and  bis  attorney,  either  the  one 
or  the  other,  are  bound  to  accept  from  a  defendant  in  exe- 
cution the  debt  and  costs  when  tendered,  and  to  authorise 
his  discharge,  and  that  they  are  subject  to  aa  actiou  on  the 
case  for  refusing  to  do  so.  In  Siackfmdv.  Austen  (c)  it 
was  held  that  if  a  prisoner  pay  the  debt  for  which  he  is  in 
execution  to  the  sheriff,  and  the  sheriff  thereupon  liberate 
the  prisoner  before  paying  the  money  over  to  the  party  en- 
titled to  it,  the  sheriff  is  guilty  of  an  escape.  The  plaintiff, 
therefore,  the  person  entitled  to  the  debt,  is  the  party  to 
give  a  discharge,  and  for  this  purpose  his  attorney  is  in 
the  same  situation  with  himself.  The  effect  of  Martin  v. 
Francis  (d),  where  it  was  held  that  the  defendant  could  not 
be  detained  if  the  plaintiff  was  satisfied,  notwithstanding 
that  the  plaintiff's  attorney  desired  the  sheriff  to  detail]  the 
defendant  for  costs,  is  simply  that  the  plaintiff's  order  to 
discharge  cannot  be  controlled  by  his  attorney's  order  to 
detain,  and  not  that  they  have  not  a  concurrent  power  of 
ordering  a  debtor's  discharge. 

11.  V.  Richards  contrd.  This  escape  was  committed  not 
after  any  secret  act  of  bankruptcy,  but  after  the  choice  of 
assignees,  so  that  there  is  little  ground  for  complaining  of 

(a)  3  Bulst.  96.  CO  14  East  468. 

(6)  4  B.  &  C.  26,  S.  C.  6  D.  &  (d)  2  B.  &  AW.  402. 

R.  129. 
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1840.  hardship  upon  the  marshal,  although  the  bankrupt  laws 
may  undoubtedly  often  inflict  hardship,  especially  upon 
sheriffs  acting  under  writs  of  fieri  facias.  No  authority  haa 
been  cited  which  shews  that  the  plaintiff's  attorney  can 
authorize  the  discharge  of  the  defendant  The  attorney 
may  receive  payment  of  the  debt,  but  he  cannot  release  it; 
so  he  may  enter  up  satisfaction  on  the  judgment  because 
he  is  empowered  to  receive  the  debt.  "  The  authority 
of  an  attorney  determines  by  the  judgment ;"  Com.  Dig. 
Attorney,  (B.  10),  recognized  in  Tipping  v.  Johnson  (a). 
Withers  v.  Henly  (b)  would  apply,  if  the  principal  in  this 
case  had  authorized  the  dicharge.  But,  even  if  the  prin- 
cipal in  this  case  had  authorized  the  discharge,  it  would  not 
have  been  sufficient,  for  by  his  bankruptcy  he  had  lost  all 
interest  in  the  debt.  The  sheriff  is  made  responsible  where 
he  sells  goods  in  execution  which  have  passed  from  a 
bankrupt  to  his  assignees  by  relation  to  a  secret  act  of 
bankruptcy;  Cooper  v.  Chitty(c).  There  is  no  reason  why 
the  marshal  also  should  not  be  affected  by  the  legal  con- 
sequences of  a  bankruptcy  of  which  he  has  no  knowledge. 
Bankruptcy  of  one  of  the  parties  to  a  submission  revokes 
the  authority  of  the  arbitrator;  Ex  parte  Kemskead (d). 
Why  should  it  not  amount  to  a  revocation  of  the  authority 
of  an  attorney  ?  As  to  this  being  an  action  of  tort,  he  re- 
ferred to  Berwick  v.  Andrews  (e). 

Sir  J.  Campbell  A.  G.  in  reply.  Where  the  sheriff  is 
sued,  he  is  sued  as  an  individual  for  taking  the  goods  of  a 
party  not  mentioned  in  the  writ  of  execution  The  present 
is  a  novel  attempt  to  charge  a  public  officer,  as  such,  for  a 
breach  of  duty  in  respect  of  an  act  of  bankruptcy  of  which 
he  was  ignorant.  In  the  part  of  Com.  Dig.  already  referred 
to,  Attorney,  (B.  10),  it  is  said  that  an  attorney  "  after  judg- 
ment may  acknowledge  satisfaction  on  record  on  receipt  of 

(«)  2  Bos.  &  P.  357.  (rf)  1  Rose,  149. 

(b)  8  Boise.  96.  00  2  Ld.  Raym.  971. 

(c)  1  Burr.  20. 


EASTER  TERM,   III  VICT.  609 

the  money/'  and  in  the  very  next  placitum,  "  so  though  he         1840. 

receives  nothing."     If  so,  his  authority  is  not  determined  *m~>f**J 
by  the  judgment,  and  be  may  order  a  defendant's  discharge       Sa™rt 

notwithstanding.  Chapman. 

Lord  Den  man  C.  J. — In  some  old  books  it  is  said  that 
the  authority  of  the  plaintiff's  attorney  terminates  with  the 
judgment,  but  there  are  later  authorites  to  shew  that  he 
may  sue  out  execution  within  the  year  following.  How- 
ever I  do  not  think  this  plea  states  any  justification  for  the 
marshal ;  it  should  have  appeared  that  he  bad  the  authority 
of  his  principal  for  discharging  the  prisoner  or  that  the 
debt  was  paid.  If  the  marshal  has  been  deceived  it  is  very 
unfortunate ;  on  the  other  hand,  if  he  were  to  stand  ex- 
cused under  the  circumstances,  a  creditor  would  lose  the 
remedy  to  which  he  is  entitled  against  his  debtor.  It  has 
been  argued  that  the  marshal  would  have  exposed  himself 
to  an  action  for  false  imprisonment  if  he  had  detained  the 
prisoner  after  the  order  for  his  discharge.  That  I  appre- 
hend is  the  same  question  with  the  present ;  if  in  such  an 
action  the  marshal  could  shew  that  the  plaintiff  had  neither 
been  paid  nor  had  authorized  the  discbarge,  that,  I  think, 
would  be  a  sufficient  answer. 


Littledale  J. — In  many  cases  it  is  stated  that  after 
judgment  the  attorney's  authority  is  determined  ;  in  others, 
that  he  may  for  a  year  afterwards  sue  out  execution  or  re- 
ceive the  money  due.  I  think  he  may  so  sue  out  execution, 
and  that  payment  to  him  during  that  time  would  be  good 
payment.  In  this  plea  it  is  not  averred  that  the  money  had 
been  paid  either  to  the  principal  or  the  attorney,  but  merely 
that  fVUmot  being  the  attorney  of  Davie  directed  the  mar- 
shal to  discharge  the  prisoner.  I  think  the  marshal  is  not 
justified  by  this  plea. 

Patteson  J. — It  is  not  necessary  to  consider  the  effect 
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of  the  bankruptcy;  the  whole  question  turns  on  the  power 
of  the  attorney.  I  think  an  attorney,  without  the  sanction 
of  his  principal,  or  without  payment,  has  not  the  power 
contended  for.  A  defendant  in  execution,  to  procure  his 
discharge,  must  pay,  or  the  plaintiff  may  dispense  with 
paymeut  and  shew  him  favour,  but  the  attorney  cannot  shew 
him  favour  and  consent  to  his  discbarge  without  payment 
If  the  attorney  has  power  to  receive  the  debt,  which  there 
seems  no  doubt  about,  he  might,  after  receiving  the  debt, 
order  the  debtor's  discharge,  but  the  plea  does  not  aver 
these  facts.  Nor  is  it  averred  that  the  plaintiff  in  the  ac- 
tion authorized  his  attorney  to  give  a  discharge  without 
payment.  It  is  consistent  with  this  plea  that  the  plaintiff 
might  have  even  forbidden  the  discharge,  as  he  would  have 
a  right  to  do. 


Coleridge  J. — Our  judgment  may  seem  hard  upon  the 
marshal,  but  we  must  decide  on  the  facts  as  stated  in  the 
plea.  They  merely  set  up  the  authority  of  the  plaintiff's 
attorney,  as  such,  to  order  the  defendant's  discharge. 
Neither  payment  of  the  -debt  is  set  up,  nor  the  plaintiff's 
authority.  For  some  time  I  was  inclined  to  think  the  chr* 
cumstance  of  the  marshal  being  a  public  officer  would  be 
material ;  and  I  think  now  that  he  should  not  be  chargeable 
for  ignorance  of  particular  facts ;  but  he  is  bound  to  know 
the  genera]  power  nnd  authority  of  those  with  whom  he 
has  to  deal.  It  appears  to  me  that  nothing  in  the  retainer 
or  character  of  an  attorney  imports  the  power  now  con- 
tended for.  He  can  only  be  treated,  for  the  purpose  of 
the  present  question,  as  an  agent  de  facto,  and  he  is  not 
shewn  in  this  case  to  have  been  authorized  to  discharge  the 
prisoner. 

Judgment  for  the  plaintiff. 
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Reynolds,    Public  Registered    Officer  of  the   National 

Bank  of  Ireland,  r.  Robertson  and  another.  Wcdnetday, 

May  13M. 

1  HIS  was  an  action  by  the  plaintiff,  as  indorsee  of  a  bill  The  defend- 

r  \  i  i  t*  ■    t     is  i  •     t»         antS>  wno  were 

of  exchange  drawn  by  one  Patrick  Keegan  on  the  7th  re-  commission 

bruary,  1838,  for  200/.,  made  and  accepted  by  the  defend-  "gents  at  Li- 

J  r  J  verpool,  were 

atlts.  in  the  habit  of 

Plea :  That  long  before  and  at  the  time  of  the  making  ^Hading  from 
of  the  said  bill   of    exchange,  and   thenceforth    until  and  K.  in  Ireland, 
at  the  time  of  the  accepting  of  the  said  bill  of  exchange   by  sjgned  to  Li- 
the said  defendants,  Patrick  Keegan  carried  on  trade  and  verpool,    . 
,  .  •  i  ,    •        i  r  against  winch 

business  m  Ireland  aforesaid,  and   in  the  course  of  such  K.  drew  hills 

trade  and  business  was,  during  all  the  time  aforesaid,  used  "n<* tlie  de" 

and  accustomed,  from  time  to  time,  to  deliver  in  Ireland  cepted  them' 

aforesaid  to  certain  carriers,  to   wit,  a   certain  company  tn"  ^m^nad- 

called  The  City  of  Dublin  Steam  Company,  divers  goods  i"g  and  the 

and  merchandizes,  to  be  carried  and  conveyed  for  him  by  the  change  with 

said  Company  in  and  by  certain  vessels  to  Liverpool,  in  the  pl^n"^ 

county  of  Lancaster,  consigned  and  delivered  at  Liverpool  Dublin,  their 

aforesaid  to  his  order,  and  upon  so  delivering  such  goods  ™gSrew°sf  jjj281" 

as  aforesaid  to  the  said  Company,  to  be  carried  and  deli-  make  ad- 

vered  as  aforesaid,  Keegan,  during  all  the  said  time  was  upo^nd  to" 

used  and  accustomed  to  take  and  receive  of  and  from  the  remit  the  bill  of 

•  i  i-i  •     »  •       i -ii     j-i     i*  i  exchange  for 

said  Company  a  carrier  s  receipt  bill  of  lading,  or  document  acceptance 

similar  to  and  corresponding  with  the  one  hereinafter  set  lo  tne  defen<J- 

*  °  .  ants,  accora- 

out,  of  and  for  such  goods  and  merchandizes,  signed  by  panied  by  the 

the  agent  of  the  said  Company,  the  same  being,  by  the  J^^ed  by8 

usage  and  custom  of  merchants,  a  negotiable  instrument,  themselves. 

by  the  indorsement  whereof  for  value,  the  property  of  and  8j"n  l^e  pjain. 

in  the  goods  and  merchandizes  mentioned  therein  passes  tiffs  discount- 

ed  a  bill  as 
to  the  indorsee,  and  by  virtue  of  the  possession  of  which,  U8ual,  on  re- 

so  indorsed  for  value  as  aforesaid,  the  indorsee  thereof  for  ceAvin?  R  blW, 

of  lading,  and 

value  can  obtain  the  possession  and  delivery  to  him  by  the  remittedthem 

to  the  defend- 
ants, who  accepted  the  bill  of  exchange,  but  the  bill  of  lading  turning  out  to  be  a  for- 
gery by  K.,  refused  to  pay  their  acceptance:  — Held,  that  they  were  liable  upon  it  to 
the  plaintiffs,  who  were  indorsees  for  valuable  consideration. 

VOL.  ill.  S  s 
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1840.         said  carriers  of  such  goods  and  merchandizes  as  aforesaid. 

s^*^",/      And  the  said  Keegan,  upon  having  so  delivered  such  goods 
Reynolds  .  . 

v.  and  merchandizes,  and  so  taken  and  received  such  receipt 

Robertson.  j,ook  of  lading,  or  document  as  aforesaid,  was,  during  all 
the  time  aforesaid,  used  and  accustomed  to  obtain,  and  did 
from  time  to  time  obtain,  advances  from  the  said  National 
Bank  of  Ireland,  on  delivering  to  the  said  National  Bank 
of  Ireland  such  receipt  bill  of  lading  or  document  as  afore- 
said, of  and  for  such  goods  and  merchandises,  so  signed  by 
the  agent  for  the  said  City  of  Dublin  Steam  Company  as 
aforesaid,  and  indorsed  by  him,  Keegan,  to  the  said  Na- 
tional Bank,  and  on  his,  Keegan's,  drawing  and  delivering 
to  the  said  bank  a  bill  of  exchange  on  the  said  defendants, 
who,  during  all  the  time  aforesaid,  carried  on  trade  and 
business  in  Liverpool  aforesaid,  as  purchasers  of  and  com- 
mission agents  for  the  sale  of  such  goods  and  merchandizes 
as  Keegan  was  in  the  habit  of  so  delivering  to  the  said 
Company  as  aforesaid,  for  the  purposes  aforesaid,  if  be 
intended  such  goods  to  be  delivered  to  them,  the  defendants, 
at  Liverpool  aforesaid,  or  some  other  person  or  persons 
carrying  on  such  trade  and  business  and  dealing  as  last 
aforesaid  at  Liverpool  aforesaid,  -to  whom  he  intended 
such  goods  to  be  delivered  at  Liverpool  aforesaid.  And 
the  said  National  Bank  was,  during  ail  the  time  aforesaid, 
used  and  accustomed  to  make,  and  did  from  time  to  time 
make,  such  advances  as  aforesaid,  upou  the  deposit  with 
them  of  such  receipt  bill  of  lading  or  document  so  indorsed 
as  aforesaid,  and  the  drawing  and  delivering  to  them  such 
bill  of  exchange  as  aforesaid,  and  were,  during  all  the  time 
aforesaid,  used  and  accustomed,  upon  receipt  of  such  biH 
of  exchange  and  such  receipt  bill  of  lading  or  document  so 
indorsed  as  aforesaid,  to  send  and  transmit  to  Liverpool 
aforesaid  such  receipt  bill  of  lading  or  document  indorsed 
by  them,  the  said  National  Bank,  together  with  such  bill  of 
exchange,  and  to  cause  the  same  to  be  produced  and  pre- 
sented to  the  defendants,  or  to  such  other  person  or  per- 
sons as  aforesaid,  and  thereupon,  and  on   production  of 
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such  receipt  bill  of  lading  or  document  so  indorsed  as  afore-  1840. 
said  by  the  said  bank,  and  on  the  faith  thereof,  and  at  the 
request  of  the  said  bank,  and  in  consideration  of  snch  se- 
curity on  such  goods  and  merchandizes  so  delivered  to  the 
said  Company  as  aforesaid,  the  defendants,  or  such  other 
person  or  persons  as  aforesaid  respectively,  used  and  were 
accustomed  to  accept  such  bill  of  exchange  as  aforesaid ; 
of  all  which  several  premises  the  National  Bank  of  Ireland, 
to  wit,  on  &c.  had  notice,  and  then  well  knew  the  same. 
Defendants  then  further  say,  that  at  the  time  of  the  drawing 
and  indorsing  of  the  said  bill  of  exchange  by  Keegan,  and 
of  the  delivery  of  such  bill  of  exchange  by  Keegan  to  the 
National  Bank,  and  before  the  acceptance  of  the  same  by 
the  defendants,  Keegan,  pretending  and  assuming  to  act 
according  to  and  in  pursuance  of  the  said  course  of  trade, 
and  the  said  mode  of  obtaining  such  advances  as  aforesaid, 
and  under  color  thereof,  fraudulently  delivered  to  the  said 
National  Bank  a  certain  forged  and  counterfeit  receipt  bill 
of  lading  or  document,  in  the  words  and  figures  following, 
(that  is  to  say) — The  declaration  then  set  out  a  bill  of 
lading  for  sixty .  firkins  of  butter,  signed  by  T.  Mitchell, 
as  agent  for  the  Dublin  Steam  Navigation  Company. — 
And  the  said  Keegan  then,  to  wit,  at  the  time  of  his  so 
drawing,  indorsing,  and  delivering  the  said  bill  of  exchange, 
falsely  and  fraudulently  pretended  to  the  said  National 
Bank  that  such  receipt  bill  of  lading  or  document  was  a 
true  document,  signed  by  one  T.  Mitchell  for  the  said 
Company,  and  that  the  said  goods  and  merchandize  therein 
mentioned  had  been  delivered  to  the  said  Company,  and 
had  been  received  by  them,  as  in  the  said  forged  and  coun- 
terfeit receipt  bill  of  lading  or  document  in  that  behalf 
mentioned  ;  whereas  in  truth  and  fact  no  such  goods  or 
merchandize  were,  nor  was  any  part  thereof,  ever  delivered 
or  received,  and  the  said  receipt  bill  of  lading  or  docu- 
ment was  and  is  forged  and  counterfeit,  and  never  was 
signed  by  the  said  T.  Mitchell,  or  by  any  one  authorized  to 
sign  the  same  for  the  Company  or  otherwise  howsoever,  and 

s  s  2 
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1840.        was  utterly  void  and  of  no  use,  value  or  effect  whatever,  all 
y*^"^      which  premises  Keegan  then  well  knew.    And  Keegan  well 
v.  knowing  the  premises,  to  wit,  on  &c.,  indorsed  and  delivered 

Roberto*.  to  ti,e  8aij  National  Bank  the  said  receipt  bill  of  lading 
or  document,  and  the  said  bill  of  exchange,  which  he  then, 
and  before  the  said  acceptance  thereof,  indorsed  :  and  the 
said  National  Bank  thereupon,  to  wit,  on  &c.,  and  by  reason 
of  such  delivery  and  deposit  as  aforesaid,  advanced  a  large 
sum,  to  wit,  the  said  amount  of  the  said  bill  of  exchange,  to 
Keegan,  on  the  faith  of  such  forged  and  counterfeit  receipt 
bill  of  lading  or  document*  And  afterwards,  to  wit,  on  &c., 
the  said  National  Bank  then  indorsed  the  said  forged  and 
counterfeit  receipt  bill  of  lading  or  document,  and  sent 
and  transmitted  the  same,  so  indorsed  by  them,  together 
with  the  said  bill  of  exchange,  to  Liverpool  aforesaid,  and 
produced  and  presented  the  said  forged  and  counterfeit 
receipt  bill  of  lading  or  document,  together  with  the  said 
bill  of  exchange,  to  the  said  defendants,  and,  to  wit,  on  &c, 
requested  the  defendants  to  accept  the  said  bill  of  exchange 
for  them,  to  wit,  on  the  faith  of  and  in  consideration  of, 
and  on  the  delivery  over  to  them  by  the  said  bank  of,  the 
said  forged  and  counterfeit  receipt  bill  of  lading  or  docu- 
ment, so  indorsed,  which  they,  to  wit,  on&c,  produced  and 
shewed  to  the  defendants,  so  indorsed  as  aforesaid  by  the 
said  bank  to  the  defendants,  as  and  for  a  true  receipt  bill  of 
lading  or  document,  signed  by  T.  Mitchell,  as  agent  of  and 
for  the  said  Company.  And  the  defendants,  to  wit,  on  &c.,  in 
consideration  of  the  goods  in  the  said  forged  and  counter- 
feit receipt  bill  of  lading  or  document  mentioned,  and  sup- 
posed to  have  been  delivered  and  received  as  stated  therein, 
and  to  be  represented  by  the  said  receipt  bill  of  lading  or 
document,  and  confiding  and  relying  on  and  in  considera- 
tion of  the  said  forged  and  counterfeit  receipt  bill  of  lading 
or  document,  and  the  said  indorsements  thereon,  and  on 
the  faith  of  the  same,  and  in  ignorance  of  the  said  receipt 
bill  of  lading  or  document  being  forged  or  counterfeit,  but 
supposing  the  same  to  be  genuine,  and  without  notice  or 
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knowledge  of  the  premises  in  this  plea  mentioned,  accepted 
the  said  bill  of  exchange  in  the  first  count  mentioned,  for 
the  said  National  Bank  and  at  their  request,  which  is  the 
same  acceptance  as  the  acceptance  in  the  said  first  count 
mentioned.  And  so  the  defendants  say  that  the  said  con- 
sideration for  the  acceptance  which  they  had  been  induced 
to  make  upon  the  said  bill  of  exchange,  in  such  ignorance 
as  aforesaid,  and  under  the  said  mistake  into  which  they 
had  been  led  by  and  through  the  said  conduct  and  indorse- 
ment of  the  National  Bank  as  aforesaid,  wholly  failed,  and 
there  never  was  any  consideration  whatever,  save  and  ex- 
cept as  in  this  plea  mentioned,  for  the  said  accepting  of 
the  said  bill  so  accepted  for  and  at  the  request  of  the 
said  National  Bank  as  aforesaid ;  wherefore  the  said  de- 
fendants refused  to  pay  the  said  bill  of  exchange,  as  in  the 
said  first  count  mentioned,  as  they  lawfully  might  for  the 
cause  aforesaid,  and  this  the  said  defendants  are  ready  to 
verify,  &c. 

Replication  de  injuria. 

At  the  trial,  before  Williams  J.,  at  the  Liverpool  sum- 
mer assizes,  1838,  a  verdict  passed  for  the  defendants.  A 
rule  nisi  having  been  obtained  in  the  ensuing  Michaelmas 
term  to  enter  judgment  for  the  plaintiff  nou  obstante  vere- 
dicto, 
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Cresswell  and  Crompton  shewed  cause  on  a  forn/er  day 
in  this  term  (a).  The  defendants  had  no  consideration  for 
the  acceptance  of  this  bill ;  they  accepted  it  on  the  faith  of 
a  bill  of  lading  presented  to  them  and  indorsed  by  the  Na- 
tional Bank,  which  professed  to  represent  certain  goods. 
The  very  fact  of  its  being  so  indorsed  was  an  assertion  by 
them  that  the  bill  of  lading  was  genuine.  Whether  the  re- 
presentation was  fraudulent  or  not  is  immaterial,  for,  when 
one  party  induces  another  to  enter  into  a  contract  by  a  false 
representation,  he  cannot  sue  him  upon  it.     Puget  de  Bras 

(a)  May  8  and  9,  before  Lord  Denman  C.  J.,  LittlcdaU,  Pattcson 
and  Williams  Js. 
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t>.  Forbes(a)  is  precisely  in  point  There  the  defendants 
had  given  to  the  plaintiff's  agent  hills  of  exchange  to  be 
remitted  abroad,  for  which  they  were  to  receive  cash  on 
the  following  post  day  ;  before  the  post  day  the  agent  failed, 
and  it  was  held  that  the  defendants  were  not  liable  to  pay 
the  bills,  as  the  consideration  had  failed.  So  also  in  Wil- 
kinson v.  Johnson  (6),  where  the  plaintiffs  paid  a  bill  for  ho- 
nor of  an  indorser,  and  the  indorsement  turned  out  a  for- 
gery, it  was  held  that  they  were  entitled  to  recover  the 
money  back.  Wienholt  v.  Spitta(c)  and  Lewis  v.  Cosgrave(d) 
are  authorities  to  the  same  effect.  It  is  an  admitted  rule 
of  law  that,  as  between  immediate  parties  to  a  bill  of  ex- 
change, want  of  consideration  is  a  good  answer  to  an  action, 
but  the  present  parties  are,  in  fact,  those  between  whom 
the  contract  was  made,  for  the  defendants  would  not  have 
accepted  the  bill,  if  the  bill  of  lading  had  not  been  indorsed 
by  the  National  Bank.  It  is  not  the  mere  proximity  of 
names  on  a  bill  which  makes  parties  immediate,  for,  if  a 
bill  be  made  for  the  accommodation  of  a  second  or  third 
indorsee,  it  is  clear  that  be  could  uot  sue  the  acceptor* 


Sir  W.  W.  Follett,  Alexander  and  Wightman  contri. 
The  fallacy  the  defendants  proceed  upon  is  the  treating 
this  contract  as  one  between  the  plaintiff  and  defendants, 
whereas  it  is  between  Keegan  and  the  defendants.  No 
doubt,  if  Keegan  had  sued  them,  they  might  have  set  up  the 
present  defence,  and  Puget  de  Brat  v.  Forbes  (a)  would 
have  been  applicable,  but  Lord  Loughborough  C.  J.,  held 
there  that  the  defence  would  not  have  been  open  against 
an  indorsee  like  the  plaintiffs  for  valuable  consideration. 
Lewis  v.  Co8grave(d)  and  Wienholt  v.  Spitta  (c)  were  also 
cases  between  immediate  parties.  Wilkinson  v.  John- 
son (b )  was  a  case  where  money  had  been  paid  under  an 
ignorance  of  the  facts,  and  has  no  application.     But  Price 


(«)  l  Esp.  117. 
(6)  3  B.  &  C.  429; 
&  R.  403. 


5.  C.  5  D. 


(c)  3  Camp.  376. 
(rf)  *  Taunt.  2. 


EASTER  TERM,  III  VICT. 

Neale(a)  is  very  much  in  poiut.  There  the  plaintiff  had 
accepted  bills,  the  drawer's  hand  to  which  was  forged,  and 
it  was  held  that,  as  it  was  his  duty  to  satisfy  himself  that  the 
bills  were  genuine,  he  could  not  recover  the  money  back. 
That  case  was  confirmed  in  Smith  v.  Mercer  (b). 
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1840. 

Reynolds 

v. 
Robertson. 


Cur.  ado.  vult. 

Lord  Denman  C.  J.,  now  delivered  the  judgment  of 
the  Court. — This  plea  does  not  shew  that  the  plaintiffs 
made  any  representation  which  they  knew  to  be  false,  nor 
that  they  warranted  the  bill  of  lading  to  be  genuine ;  nor 
does  it  disclose  that  the  defendants  accepted  the  bill  of 
exchange  on  which  the  action  is  brought  upon  the  faith 
of  any  assertion  by  the  plaintiffs,  further  than  their  indorse- 
ment  upon  it,  that  the  bill  of  lading,  which  turned  out  to 
be  forged,  was  genuine.  On  the  contrary,  it  appears  by 
the  other  averments  in  the  plea  that  the  drawer  of  the  bill 
was  the  correspondent  of  the  defendants,  and  that  it  was 
upon  his  authentication  of  the  bill  of  lading,  as  referring  to 
goods  which  he  professed  to  have  consigned  to  them,  that 
they  acted. 

The  cases  cited  are  all  instances  of  failure  of  considera- 
tion between  the  immediate  parties,  and  would  have  been 
in  point  if  the  consideration  for  the  acceptance  of  this  bill 
had  moved  from  the  plaintiffs,  but,  as  it  moved  from  the 
drawer,  and  the  plaintiffs'  right  to  sue  is  only  as  indorsees 
by  the  custom  of  merchants,  those  cases  are  inapplicable. 

We  think  that  the  plea  shews  no  legal  defence,  and  that 
the  rule  for  judgment  non  obstante  veredicto  must  be  made 
absolute. 

Rule  absolute. 


(a)  3  Burr.  1354. 


(6)  6  Taunt.  76. 
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Wednesday,  CharletoN,  Clerk,  V.  AlwAY. 

May  13M. 

The  plaintiff,  1  RES  PASS  for  an  illegal  distress.     Plea:  uot  guilty. 

o^^dmuL  At  the  trial  before  ****  Abi»g*r  c-  B-  at  the  Glouces- 

farmer  of  the  tershire  summer  assizes,  1838,  the  following  facts  appeared. 

was  assessed  The  plaintiff  was  vicar  of  the  parish  of  Ellerton,  the  rectory 

!° thc  ,and  tox  of  which  is  an  appropriation  belonging  to  the  Bishop  of  Bris- 

sum  fur  the  tol,  and  the  beneficial  enjoyment  of  the  rectory  was  in  the 

T*0™1  *"d  plaintiff  under  the  bishop's  lessee.    The  defendant  is  the 

vicarial  tithes,  r                                               r 

he  paid  the  collector  of  land-tax  for  the  parish.      In  1801   the   then 

"eevic^n?aJ°n  Bishop  of  Bristol  redeemed   the  land-tax  of  the  rectory, 

tithes,  but  re-  which  up  to  that  year  had  amounted  to  2,1.  per  annum,  and  no 

on  the  rec-  claim  was  ever  made  for  the  land-tax  from  that  year  till  1837. 

tonal  tithes,  The  assessment  in  repect  of  the  vicarial  tithes  was  32.  13*. 

the  land-tax 

on  them  bar-  per  annum.     In  1837  the  plaintiff  was  assessed  in  the  fol- 

££?,*.  lowing  manner:- 

collector 

therefore  dis-  «£*95.     Charleton,  Rev.  T.  K.  himself, "> 

trained  under  Rectorial  and  vicarial  tithes  1 
a  general  war- 
rant of  dis-  £65.     Rev.  T.  K.  Charleton,  himself,  > 
tress  given  by  v.                                                     >    4  12     0 
38  Geo.  3,  c  5,  Vicarage  house  and  glebe  land  y 
s.  17.    The 

plaintiff  did  The  plaintiff  was  from  home  when  notice  of  the  assess- 
not  appeal  un-  * 
der  that  sta-  ment  was  left  upon  him,  and  the  appeal  day  had  gone  by 

brou  lu  his  before  he  returned.     On  the  1st  January,  1838,  the  plaintiff 

action  of  tres-  paid  the  defendant,  on  an  account  sent  in  by  the  defendaut 

that  the  action  claiming  6/.  18$.  for  land-tax  on  rectorial  and  vicarial  tithes 

lay,  and  thai  up  t0  Michaelmas,  J  837,  the  amount  charged  on  the  vi- 

the  plaintiff  r                               ......          .             c       *     .       ,    , 

was  not  bound  carage  house  and  vicarial  tithes,  but  refused  the  balance 

t°ThPed'  t  c^me^  f°r  the  rectorial  tithes ;  the  defendant  gave  him  the 

being  made  for  following  receipt : — 

an  assessment 

alleged  to  be  Received,  the  first  day  of  January,  1838,  the  sum  of 

due  on  a  past  nJ                     J '           ' 

half  year,  held  2/.  65.  for  land-tax  on  vicarage  house  and  glebe  land,  and 

l^tor^ould"  4L  l9$-  in  Part  °f  land"tax  on  tithes- 

not  justify  un-  Thomas  Alway. 

der  a  distress 

for  the  current  half  year,  no  demand  having  been  made  for  the  sum  due  for  the  latter 

period. 
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On  the  same  day  the  defendant  distrained  an  ox  belonging  1840. 
to  the  plaintiff,  in  respect  of  the  1Z.  19s.  alleged  to  be  due, 
under  a  general  warrant  of  distress.  On  these  facts  being 
proved,  Lord  Abinger  was  of  opinion  that  the  plaintiff  was 
entitled  to  a  verdict,  for  although  the  defendant  was  entitled 
to  apply  the  distress  to  any  debt  actually  due,  yet,  as  the 
land-tax  on  the  rectory  had  been  redeemed,  the  plaintiff  had 
paid  all  that  was  due,  and  the  commissioners  had  no  juris- 
diction to  grant  a  warrant  of  distress ;  the  verdict  accord- 
ingly passed  for  the  plaintiff  for  12/. 

Ludlow  Serjt.  in  the  ensuing  Michaelmas  term  obtained 
a  rule  nisi  for  a  new  trial. 

22.  V.  Richards  and  Greaves  shewed  cause  on  a  former 
day  (a)  in  this  term.  As  the  assessment  on  the  vicarial 
tithes  was  paid,  it  is  clear  that  the  distress  was  made  in 
respect  of  the  rectorial  tithes  only,  and  as  there  was  nothing 
due  on  the  rectorial  tithes,  the  land-tax  being  redeemed, 
the  warrant  of  distress  was  void  altogether,  Milward  v. 
Coffin  (6).  It  was  contended  at  the  trial  of  this  case  that 
the  plaintiff  had  lost  his  remedy  by  not  appealing  under 
38  Geo.  3,  c.  5,  s.  8;  but  that  is  not  so,  as  he  was  not  rate- 
able at  all  for  the  rectorial  tithes,  and  therefore  was  not 
bound  to  appeal;  Governor  of  Bristol  Poor  v.  Wait (c). 
Even  if  the  plaintifr  had  been  rateable,  the  defendant  should 
have  waited  a  reasonable  time  after  the  demand  was  made 
before  distraining,  Gibbs  v.  Stead  (d),  whereas  he  made  the 
distress  the  same  day.  Perhaps  it  will  be  conteuded  that 
the  warrant  to  distrain  being  general  (under  sect.  17  of  38 
Geo.  3,  c.  5,)  it  is  good,  and  is  not  like  the  warrant  to  dis- 
train for  poor's  rates,  where  the  express  sum  due  is  speci- 
fied ;  but  a  general  warrant  can  only  give  authority  to  dis- 
train on  rateable  property. 

(a)  May  8th,  before  Lord  Den-         (c)  1  A.  &  E.  264;  S.  C.  3  N.  & 

man  C.  J.  Littledale,  Pattcson  and  M.  359. 
Wiiliams  Js.  (d)  8  B.  &  C.  528  ;  S.  C.  9,  M. 

(fr)  2  W.  Bl.  1331.  &  R.  5*7. 
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Ludlow  Serjt.  and  W.  J.  Alexander  contra*  The  ques- 
tion is,  whether  the  commissioners  had  auy  jurisdiction 
over  the  subject-matter :  if  they  had,  the  plaintiff  should 
have  appealed ;  Marshall  v.  Pitman  (a),  Hutchins  v.  Cham* 
bers(b)t  Durrant  v.  Boys(c);  and,  as  he  has  not  done  bo9 
the  rate  stands  as  if  it  were  confirmed  on  appeal.  By  the 
land-tax  acts  a  certain  sum  is  to  be  raised,  and  each  parish 
is  to  communicate  its  quota;  the  plaintiff  here  was  in  visible 
occupation  of  rateable  property,  and  the  commissioners 
took  all  due  care  in  making  the  assessment;  if  any  irregu- 
larity occurred  in  making  the  rate,  that  was  the  proper  sub- 
ject for  an  appeal.  It  was  a  matter  of  doubt  whether  the 
land-tax  on  the  rectorial  tithes  had  been  redeemed  or  not. 
Gibbsv.  Stead  (d)  has  been  cited  on  an  immaterial  point, 
but  that  case  shews  that  the  assessment  for  the  current 
quarter  may  be  distrained  for  before  the  quarter  has  expired ; 
on  the  1st  January  therefore,  when  the  distress  was  made, 
the  assessment  for  the  vicarial  tithes  was  due.  [Greaves. 
No  demand  bad  been  made  for  that  assessment.]  The  only 
question  here  is  whether  the  defendant  did  not  distrain  for 
too  much,  but  that  cannot  be  questioned  in  this  form  of 
action,  Patchett  v.  Bancroft  (e).  Governors  of  Bristol  Poor 
v.  Wait  (/)  is  distinguishable  from  these,  for  there  were  four 
distinct  warrants  of  distress,  one  of  which  was  bad  alto- 
gether. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — The  land-tax  on  the  rectorial  tithes  had  in  this  case 
been  redeemed:  therefore  neither  the  commissioners  nor 
the  assessors  had  any  jurisdiction  in  respect  of  such  land-tax. 
It  was,  however,  included  in  the  assessment,  bnt  in  one 
undivided  sum  with  the  land-tax,  on   the  vicarial  tithes, 

(a)  9  Bing.  595.  R.  547. 

(6)  1  Burr.  58a  (e)  7  T.  R.  367. 

(c)  6  T.  R.  580.  (/)1A,&E.  264;  S.  C.  S  N. 

(<*)  8B.&C.521;  &C.2M.&      &M.S59. 
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both  being  in  the  occupation  of  the  plaintiff.  This  was  1840. 
incorrect  at  all  events,  even  if  the  rectorial  tithes  had  not 
been  redeemed,  inasmuch  as  it  appears  that  the  bishop 
was  proprietor  of  the  rectorial  tithes  and  the  plaintiff  occu- 
pier only,  and  the  statute  £0  Geo.  3,  c.  17,  s.  3,  provides 
"  that  if  any  person  shall  rent,  hold,  or  occupy  messuages, 
lands  or  tenements  belonging  to  different  owners  or  pro- 
prietors, the  same  aball  be  separately  and  distinctly  rated 
and  assessed  in  such  assessments,  that  the  proportion  of 
the  land-tax  to  be  paid  by  each  separate  owner  or  proprie- 
tor respectively  may  be  known  and  ascertained.'9  The  want 
of  separation  was  the  fault  of  the  assessors  and  commis- 
sioners ;  and  by  5  &  6  Will.  4,  c.  20,  s.  19, — u  Every  action 
or  suit  which  shall  be  brought  against  any  collector  of  the 
land-tax  shall  be  defended  by  the  commissioners  acting  for 
the  division  or  place  where  such  collector  shall  have  been 
appointed,"  and  the  costs  &c.  shall  be  defrayed  by'an  as- 
sessment as  therein  provided.  The  plaintiff  did  in  fact 
pay  the  land-tax  on  the  vicarial  tithes,  and  the  distress  was 
really  for  that  on  the  rectorial  tithes,  ]/.  19s.,  which  was 
known  to  the  collector  to  be  disputed.  The  only  question 
is  whether  the  plaintiff  ought  to  have  \ 

missioners.     We  think  that  he  was  not 

m 


.      I  he  only  question  V 
appealed  to  the  com-    1 
aot  bound  to  do  so.     1 


Being  assessed  m  respect  of  that  which  was  nor  subject  to 
the  land-tax,  tie  had  as  much  right  to  treat  the  assessment 
as  a  nullity,  as  if  it  had  been  in  respect  of  property  not  in 
his  occupation ;  Governors  of  Bristol  Poor  v.  Wait  (a). 
The  verdict  therefore  is  right ;  as  to  any  attempt  now  to 
apply  the  distress  to  the  land-tax  for  the  vicarial  tithe  of  the 
current  quarter,  it  is  manifestly  unjust  and  illegal;  that 
land-tax  was  never  demanded,  which  it  necessarily  must 
be  before  a  distress  can  be  taken,  and  no  appeal  day  was 
named  with  reference  to  that  tax.  The  rule  must  be  dis- 
charged. 

Rule  discharged. 

(a)  1  A.  &  E.  264;  S.  C.  3  N.  &  M,  359. 
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The  Queen  v.  The  North  Midland  Railway 

Wednesday,  COMPANY. 

May  ISM. 

The  Court  WHITEHURST  moved  for  a  rule  to  shew  cause  why 
part  ofa*re-     P***  OI>  *he  return  which  had  been  made  to  the  mandamus 

turn  to  a  man-  in  this  case  should  not  be  quashed,  on  the  ground  that  if 

damns  oo  con-  .  .  , 

cilium  as  well   the  return,  which  consisted  of  several  independent  answers, 

M2n^ioU^'  some  of  them  sufficient  and  others  insufficient,  should  be 
prosecutor  to  held  good  after  a  concilium,  the  prosecutor  would  be  then 
o?the^turn  Preluded  fr°m  traversing  the  facts  stated  in  that  part  of 
after  the  judg-  the  return  of  which  he  did  not  wish  to  question  the  suffi- 
cilium.  ciency  in  point  of  law ;  Rex  v.  Mayor  of  London  (a).     In 

Rex  v.  Mayor  of  Cambridge  (6)  the  Court  quashed  part  of 
a  return  on  a  concilium,  and  allowed  the  prosecutor  to  tra- 
verse the  residue(c),  but  this  case  does  not  appear  to  have 
been  noticed  in  Rex  v.  Mayor  of  London  (a),  probably 
because  it  was  not  known  that  the  case  had  been  argued 
on  concilium. 

Lord  Demman  C.  J. — There  will  be  no  difficulty  in 
allowing  you  to  traverse  part  of  the  return,  although  the 
return  may  have  been  previously  argued  on  concilium. 
Whether  or  not  this  has  ever  been  allowed  before,  reason 
requires  that  it  should  be  allowed.  Part  of  the  return  may 
be  quashed  on  concilium  as  well  as  on  motion. 

Littledale,  Patteson  and  Coleridge  Js.  concurred. 

Rule  refused  and  concilium  moved  for  (d). 

(a)  3  B.  &  Ad.  255.  sequent  traverse  in  this  case? 

(b)  2T.R.  456.  (0  See  the  next  case. 

(c)  Quare,  was  there  any  sub- 
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The  Queen  v.  Payn.  Wcdne$dayf 

May  1S<*. 

1 HESIGER  obtained  a  rule  to  shew  cause  why  the  Quare,  to 

traverse  to  the  return  made  to  the  mandamus  in  this  case  a  traverse  t0  a 

should  not  be  taken  off  the  files  of  the  Court,  on  the  ground  return  t0  a 

mandamus 
that  the  return  having  been  already  argued  and  held  good,  will  be  allowed 

the  whole  matter  was  res  judicata,  ffter  J1 1*?8     , 

J  #  been  held  good 

The  writ  of  mandamus  had  required  the  defendant,  who  on  concilium. 
was  treasurer  of  the  county  of  Berks,  to  deposit  two  books  £*  ru|e  as°t© 

of  account  with  the  clerk  of  the  peace  for  the  county.     To  allowing  a  tra- 

■aMa  after  a 
this  the  defendant  had  returned  that  after  the  writ  issued  he  concilium  has 

had  deposited  one  of  the  books,  and  that  neither  at  the  date  n°  application 

r  .it  where  the 

of  the  teste  of  the  writ,  nor  since,  had  the  other  book  been  Court  has  sim- 

in  his  possession  or  control.    The  prosecutor  then  obtained  {^ton08^'  °" 

a  rule  to  take  this  return  off  the  file.     That  rule  was  dia-  order  a  return 

charged  (a) ;  and  on  this  ground  it  was  contended,  on  moving  [£e  |^* 

for  the  present  rule,  that  the  return  had  been  then  argued 

and  decided  to  be  good,  and  that  the  prosecutor,  after  the 

discbarge  of  that  rule,  had  no  right  to  traverse  the  return. 

Sir  J.  Campbell  A.  G.,  Sir  W.  W.  Follett  and  Robinson 
shewed  cause.  No  decision  has  been  given  with  respect 
to  the  sufficiency  of  this  return ;  the  Court  expressly  avoided 
the  decision  of  this  point,  and  discharged  the  rule,  because 
the  question  should  be  determined  in  concilium  and  not  on 
motion.  The  rule  in  Rex  v.  Mayor  of  London(b)f  that  a 
return  cannot  be  traversed  after  it  has  been  held  good  on 
concilium,  does  not  apply  where  the  sufficiency  of  the  re- 
turn has  been  argued  on  motion ;  and  it  appears  from  Rex 
v.  North  Midland  Railway  Company  (c)  that  this  rule  is 
not  inviolable.  [Lord  Denman  C.  J.  This  rule  appears  to 
proceed  on  the  assumption  that  the  Court  will  not  allow 
a  return  to  be  traversed  after  it  has  been  held  good  on 
demurrer,  as  it  were.  I  believe  we  carefully  avoided  de- 
fa)  See  the  whole  case,  6  A.  &  (6)  3  B.  &  Ad.  255. 
E.  392 ;  S.  Q.  1  N.  &  P.  524 ;  and  (r )  See  the  preceding  case. 
3N.&P.  165. 
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1840.  ciding  any  thing  as  to  this  return.  Coleridge  J.  This  is  as 
if  there  had  been  a  decision  that  a  plea  was  issuable,  so 
that  judgment  could  not  be  signed  for  want  of  a  plea,  and 
we  should  be  told  afterwards,  when  the  plea  might  be 
argued  on  demurrer,  that  we  had  already  decided  the  ptea 
to  be  good.] 

They  then  in  arguing  upon  the  sufficiency  of  the  return 
referred  to  Rex  ▼.  The  Justices  of  Leicester  (a),  and  dis- 
tinguished Rex  v.  Round  (b),  on  the  ground  that  there  the 
return  stated  the  defendant  had  not  the  book  in  his  pos- 
session when  the  demand  was  made. 

Talfourd  Serjt.,  Thesiger  and  Ellis  contnL  The  case  is 
the  same  as  if  the  case  had  been  argued,  and  the  return  held 
good,  on  concilium.  The  object  of  the  prosecutor's  rule 
to  take  the  rule  off  the  file  was  the  same,  and  the  same 
consequences  would  have  followed  if  that  rule  had  been 
made  absolute ;  a  peremptory  mandamus  would  have  been 
awarded.  Rex  v.  Mayor  of  London  (c)  shews  that  the  pro- 
secutor must  elect,  and  that,  if  once  beaten  in  arguing  the 
sufficiency  of  a  return  in  point  of  law,  he  cannot  afterwards 
be  allowed  to  traverse  any  of  the  facts  alleged  therein ;  and 
Rex  v.  St.  Katharine's  Dock  Company  (d),  that  it  is  quite 
discretionary  with  the  Court  to  determine  the  validity  of  a 
return  either  on  concilium  or  on  motion.  In  point  of  fact 
the  validity  of  this  return  was  argued,  and  it  was  under- 
stood to  have  been  held  good ;  indeed  it  was  contended 
for  the  defendants  that  the  prosecutor  had  no  right  to  use 
affidavits  to  impeach  the  return  because  the  question  arose 
upon  the  face  of  it. 

Lord  Dbnman  C.J. — We  certainly  did  not  mean,  on  the 
former  discussion,  to  give  any  opinion  upon  the  validity  of 
this  return  ;  and  I  may  say,  notwithstanding  my  respect  for 

(«)  4  B  &  C.  891 ;  S.C.  7  D.  (c)  3  B.  &  Ad.  255. 

&  It  370.  (</)  4  B.  &  Ad.  360;  S.  C.  1 N. 

(6)  4  A.  &  E.  139;  S.  C.5N.  &  M.  121. 
&  M.  427. 
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the  decision  of  this  Court  in  Rex  v.  Round  (a),  that  such  a 
return  may  lead  to  great  abuse,  and  to  the  evasion  of  every 
mandamus.  The  practice!  certainly,  has  prevailed  of  quash- 
ing  returns  on  motion,  and  affidavits  were  used  on  the 
former  occasion  to  shew  that  this  return  was  contemptuous ; 
and  we  decided  merely  that  we  would  not  quash  this  return 
on  motion.  At  the  same  time  we  do  not  mean  to  part  with 
our  jurisdiction  of  interfering  summarily  in  such  cases, 
where  we  may  deem  it  proper  to  do  so,  any  more  than  in 
the  case  of  frivolous  pleas. 

Littledale,   Patteson  and   Coleridge  Js.    con- 
curred. 

Rule  discharged  (A). 

(a)  4  A.  &  £.  139 ;  5.  C.  5  N.         (6)  See  the  preceding  case. 
&  M.  427. 
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HEAD  V.   BaLDREY.  Wednesday, 

May  \3th. 

THIS  was  a  rule  to  review  the  master's  taxation.     The  The  whole  of 

declaration  consisted  of  several  counts,  in  respect  of  the  xVpTi)/.  4* " 

two  first  of  which  Patteson  J.  at  chambers,  on  application  is  to  be  read 

to  strike  out   one  count,  ordered  that  they  should  stand,  a  judge  cannot 

as  he  was  satisfied  that  the  plaintiff  intended  to  establish  <*rtify»  under 
.  r  .  m  the  concluding 

distinct  matters  of  complaint  under  them.     The  application  part  of  the 

to  the  learned  judge  had  reference  to  the  two  first  counts  only.  ™]e£d$™ 
To  the  first  count  there  were  two  pleas  to  which  the  costs  upon  the 

plaintiff  demurred.     Issues  of  fact  were  taken  upon   the  ne  nas  9UC. 

other  counts.  ceeded,  on  the 

At  the  trial  of  the  case  a  verdict  of  534/.  7  s.  lid.  was  distinct  matter 

found  for  the  plaintiff  upon  the  above  issues,  and  contin-  of  complaint 

r  r  .  or  defence  was 

gent  damages  were  assessed  at  Is.,  by  consent,  upon  the  not  intended 

demurrer  which  had  not  been  argued.  Mistod^nder 

several  counts 
or  pleas,  unless  in  cases  to  which  the  early  part  of  the  rule  applies,  viz.  where  the  party 
has  failed  at  the  trial  to  establish  such  distinct  matter. 

Where,  therefore,  at  the  trial  the  plaintiff  succeeds  upon  an  issue  in  fact  as  to  one 
count,  and  assesses  contingent  damages  on  another  count  as  to  which  there  is  a  de- 
murrer pending,  as  there  has  been  no  failure  to  establish  any  thing  on  the  latter  count, 
the  judge  cannot  certify. 
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Before  final  judgment  application  was  made  to  Faughan 
J.,  who  tried  the  cause,  under  rule  7  of  Hilary  term,  4  IF.  4. 
The  learned  judge  thereupon  certified  that  the  plaintiff  did 
not  bon&  fide  intend  to  establish  some  distinct  subject- 
matter  of  complaint  under  each  count  of  his  declaration,  and 
that  the  only  subject-matter  of  complaint  which  the  plaintiff 
did  bona  fide  intend  to  establish  was  the  non-payment  of 
the  sum  of  534/.  75.  1  Id.  &c;  and  afterwards  ordered  the 
postea  to  be  amended,  by  confining  the  verdict  for  the  plain- 
tiff for  the  above  sum  to  the  second  count,  and  entering  the 
verdict  for  the  defendant  on  the  other  subsequent  counts. 

The  defendant  contended  before  the  master  that  the 
plaintiff,  under  the  circumstances,  was  entitled  to  no  costs 
at  all,  inasmuch  as  the  plaintiff  had  not  established  a  dis- 
tinct matter  of  complaint  under  the  two  first  counts,  in 
respect  of  which  the  application  had  been  made  to  Pat' 
teson  J.  at  chambers. 

The  master  doubted  whether  the  first  count,  to  the  pleas 
to  which  there  was  a  demurrer,  could  be  considered  a  count, 
on  which  the  plaintiff  could  be  said  to  have  failed  to  esta- 
blish a  distinct  matter  of  complaint  at  the  trial,  within  the 
meaning  of  the  rule  of  Court,  and  allowed  the  plaintiff  the 
costs  of  the  cause,  without  reference  to  the  first  count. 

Kelly  and  Ogle  shewed  cause  (a).  The  learned  judge 
who  tried  the  cause  had  no  jurisdiction  to  certify  under  the 
rule  of  Court  (6),  because  it  is  a  condition  precedent  to  his 

(a)  On  a  former  day  in  this  distinct  ground  of  answer  or  de- 
term  (May  4th),  before  Lord  Den-  fence  in  respect  of  each  plea, 
man  C.  J.  LittUdalt,  Pat  teson  and  avowry,  or  cognizance,  a  verdict 
Coleridge  Js.  and  judgment  shall  pass  against  him 

(6)  By  rule  7  of  Hilary  term,  4  upon  each  count,  pie*,  avowry,  or 

Will.  4,  it  is  ordered,  "  Upon  the  recognizance,  which  he  shall  have 

trial,  where  there  is  more  than  one  so  failed  to  establish,  and  he  shall 

count,  plea,  avowry,  or  cognizance  be  liable   to   the  other  party  for 

upon  the  record,  and  the  party  all  the  costs  occasioned  by  such 

pleading  fails  to  establish  a  dis-  count,  plea,  avowry,  or  cognizance, 

tinct  subject-matter  of  complaint  including  those  of  the  evidence  as 

in  respect  of  each  count,  or  some  well  as  those  of  the  pleadings ;  and 
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interference  that  the  plaintiff  should  have  failed  at  the  trial 
to  establish  a  distinct  matter  of  complaint  in  respect  to 
such  count,  to  which  the  application  at  chambers  to  strike 
out  counts  had  reference.  That  application  referred  to  the 
two  first  counts  only.  As  to  the  second,  the  plaintiff  reco- 
vered damages,  and  he  cannot  be  said  to  have  foiled  at  the 
trial  to  establish  a  distinct  matter  of  complaint  as  to  the  first 
count,  which  led  to  a  demurrer,  because  as  to  that  he  was 
not  required  to  establish  any  thing ;  he  had  merely  to  assess 
contingent  damages  (0).  The  penalty,  imposed  at  the  end 
of  the  rule,  of  losing  the  costs  of  any  issue  upon  which  he 
succeeds,  attaches  only  where  there  has  been  an  application 
to  strike  out  a  count  under  rule  6,  and  the  plaintiff  has 
Jailed  to  establish  his  distinct  complaint,  at  the  trial,  under 
the  first  clause  of  rule  7- 
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W.  H.  Watson  contri.  The  7th  rule  does  not  apply 
merely  in  those  cases  where  there  has  been  a  trial  of  an 
issue  in  fact ;  ou  the  assessment  of  contingent  damages  the 
judge  who  tried  this  case  had  the  first  count  of  this  decla- 
ration before  him.  The  plaintiff  was  obliged  to  give  some 
evidence  of  the  nature  of  his  claim  tinder  it,  so  that  the 
judge  had  cognizance  of  it  as  well  as  of  the  second  count, 
and  could  certify  whether  there  was  a  distinct  matter  of 


further,  in  all  cases  in  which  an 
application  to  a  judge  has  been 
made  under  the  preceding  rule, 
and  any  count,  plea,  avowry,  or 
cognizance,  allowed  as  aforesaid, 
upon  the  ground  that  some  dis- 
tinct subject-matter  of  complaint 
was  bona  fide  intended  to  be  esta- 
blished at  the  trial  in  respect  of 
each  plea,  avowry,  or  cognizance 
so  allowed,  if  the  Court  or  judge, 
before  whom  the  trial  is  had,  shall 
be  of  opinion  that  no  such  distinct 
subject-matter  of  complaint  was 
bona  fide  intended  to  be  esta- 
blished in  respect  of  each  count 

VOL.  III.  T 


so  allowed,  or  no  such  distinct 
ground  of  answer  or  defence  in 
respect  of  each  plea,  avowry,  or 
cognizance  so  allowed,  and  shall 
so  certify,  before  final  judgment, 
such  party  so  pleading  shall  not 
recover  any  eosts  upon  the  issue 
or  issues  upon  which  he  succeeds 
arising  out  of  any  count,  plea, 
avowry,  or  cognizance  with  re- 
spect to  which  the  judge  shall  so 
certify." 

(a)  The  demurrer  was  afterwards 
decided  in  favour  of  the  defendant; 
see  2  N.  &  P.  217. 


CASES  IK  THE  QUEEN'S  BENCH, 

complaint  iutended  to  be  established  under  each.  [Pat- 
tenon  J.  The  rule  applies  equally  to  pleas.  Suppose  the 
question  had  arisen  at  chambers  with  respect  to  allowing 
two  pleas ;  if  the  cause  went  down  to  trial,  and  there  were 
a  demurrer  as  to  one  of  them,  the  facts  would  not  then  be 
before  the  judge  so  as  to  enable  him  to  form  any  opinion 
as  to  their  being  a  distinct  answer  intended  under  each 
plea.]  The  two  parts  of  the  rule  are  quite  distinct  The 
first  part,  ordering  that  the  party  shall  pay  his  opponent  the 
costs  of  the  count  or  plea,  under  which  there  is  a  failure  to 
establish  a  distinct  matter,  applies  simply  if  there  is  a 
failure;  but  the  certificate  allowed  by  the  latter  part  of 
the  rule  to  deprive  a  party  of  the  costs  even  on  those  issues, 
on  which  be  succeeds,  applies  to  a  graver  offence,  viz.  that 
the  judge  at  the  trial  is  satisfied  that  it  was  not  ever  in- 
tended to  establish  such  distinct  matter.  [Lord  Denman 
C.  J. — We  will  see  the  other  judges  before  giving  judgment] 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. — Upon  reading  the  7th  rule  of  Hilary  term,  4 
Will.  4,  we  are  of  opinion  that  it  must  be  taken  as  one  and 
entire;  that  the  latter  part,  which  enacts  very  penal  conse- 
quences, where  a  judge  on  a  trial  certifies  that  a  plaintiff 
did  not  bona  fide  intend  to  establish  distinct  subject-matters 
of  complaint  in  respect  of  each  count,  can  only  be  acted  on 
in  those  cases  to  which  the  early  part  of  the  rule  applies, 
viz.  where  the  plaintiff  at  the  trial  fails  to  establish  a  dis- 
tinct subject-matter  of  complaint  in  respect  of  each  count, 
and  a  verdict  passes  against  him  upon  one.  In  this  case 
no  issue  of  fact  arose  out  of  one  of  the  two  counts  in  ques- 
tion, the  plaintiff  was  not  called  upon  to  establish  two  dis- 
tinct subject-matters  of  complaint ;  he  succeeded  upon  one 
count,  and  there  could  not  be  a  verdict  against  him  on 
the  other,  upon  which  he  was  entitled  to  have  nominal 
damages  assessed  contingently  without  giving  any  evidence. 


EASTER  TERM,  111  VICT.  629 

It  follows  that  the  judge  had  no  power  to  grant  the  cer-        1840. 
tificate  in  question,  and  that  the  master  was  right  in  taxing 
the  costs  in  the  same  manner  as  if  no  such  certificate  had 
been  in  fact  given.    The  present  rule  must  therefore  be 
discharged. 


ov 


Rule  discharged. 


The  Queen  v.  Thorogood.  Wedne*day, 

May  13M. 

SlR  F.  POLLOCK,  on  a  former  day  in  this  term  (in  the  A  significavit 

Bail  Court),  obtained  a  rule  to  shew  cause  why  the  writ  de  sncfi^7  J^\ 

contumace  capiendo,  issued  in  this  case,  should  not  be  need  not  ap- 

quashed,  and  the  defendant  discharged  out  of  custody,  as  jface  0f  jt  t0 

to  his  commitment  upon  the  said  writ.  I18*6  J*66.11, . 

.  issued  within 

The  affidavit,  on  which  the  rule  was  granted,  stated  the  ten  days  of  the 

following  facts:— The  defendant  was  confined  at  Chelms-  gj£  ™*in* 

ford,  in  the  Essex  county  gaol,  under  a  warrant  grounded  nounced  in 

upon  a  writ  of  de  contumace  capiendo,  issued  upon  a  sig-  ^^tTbe  pre- 

nificavit  from  the  Bishop  of  London.  sumed  to  have 

Several  objections,  hereinafter  set  out,  were  made  to  the  and  no  8UCn  ' 
citation,  significant,  and  writ  de  contumace  capiendo,  copies  s*atemenj  J8 
of  which  were  annexed  to  the  affidavit.  the  form  of 

The  citation  of  the  12th  November,  1838,  was  issued  by  JJ*^^ 

the  Bishop  of  London,  and  required  the  defendant  to  ap-  act. 

pear  before  Dr.  Lushington,  as  vicar-general  and   official  njficavit  viti- 
ated by  the 
introduction  of  merely  saperfluons  words,  not  contained  in  the  statutable  form,  viz.  by 
the  addition  of  the  words  "  as  by  our  citation  he  was  required  to  appear"  after  the 
statement  that  the  party  has  been  pronounced  in  contempt. 

As  the  ecclesiastical  courts  have  general  jurisdiction  in  matters  of  church  rate,  it  is 
unnecessary,  notwithstanding  the  53  Geo,  3,  c.  127,  that  it  should  appear  from  the  pro- 
ceedings, in  n  subtraction  of  church  rate  cause,  either  that  the  amount  of  the  rate 
exceeded  10/.,  or  that  its  validity  was  disputed. 

Quare,  whether,  where  the  rate  does  not  exceed  10/.,  and  its  validity  &c  is  not  dis- 
puted, the  magistrate  has  exclnsive  jurisdiction. 

A  writ  de  contumace  capiendo  need  not  give  the  defendant  any  addition,  where  he  is 
imprisoned  under  it  for  contempt  in  not  appearing  to  a  citation,  such  imprisonment  not 
being  "  a  pain  or  forfeiture*  within  5  Eli*,  c.  23,  s.  13. 

By  the  bishop's  inhibition,  during  his  visitation,  the  jurisdiction  of  his  commissary  is 
superseded,  and  a  party  resident  within  the  commissary's  jurisdiction  may  then  be  cited 
before  the  bishop's  official  principal. 

The  appointment  of  a  commissary  for  a  district  does  not  make  it  a  peculiar. 

T  T  2 
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The  Queen 

v. 
Thoeooood. 
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principal  of  the  Consistorial  and  Episcopal  Court  of  Lon- 
don, there  to  answer  the  churchwardens  of  the  parish  of 
Chelmsford,  Essex,  iu  a  certain  cause  of  subtraction  of 
church  rates. 

The  significavit  of  the  1 1th  December,  1838,  by  the 
Bishop  of  London,  after  commencing  in  the  form  given  by 
the  53  Geo.  3,  c.  127,  proceeded  thus :  ff  We  hereby  notify 
and  signify  unto  your  Majesty,  that  one  John  Thorogood, 
of  the  parish  of  Chelmsford,  in  the  county  of  Essex,  within 
our  diocese  and  jurisdiction,  hath  been  duly  pronounced 
guilty  of  manifest  contumacy  and  contempt  of  the  law 
and  jurisdiction  ecclesiastical  in  not  appearing,  as  by  our 
citation,  under  the  seal  of  our  said  Court,  duly  and  person- 
ally served  upon  him,  he  was  required  to  appear,"  &c.  &c. 

The  writ  de  contumace  capiendo,  directed  by  the  Queen 
to  the  sheriff  of  Essex,  commenced  by  stating,  that  the 
Bishop  of  London  had  signified  that  one  John  Thorogood, 
of  the  parish  of  Chelmsford,  in  the  county  of  Essex,"  was 
contumacious  in  not  appearing,  &c. 

There  was  also  annexed  to  the  affidavit,  a  copy  of  the 
patent  by  the  late  Bishop  of  London,  granted  to  Dr.  Lush- 
ington  in  1826,  and  ratified  by  the  deau  and  chapter  of  St. 
Paul's,  by  which  the  said  bishop  granted  to  Dr.  Lushington 
for  life  the  office  of  commissary  and  sequestrator  of  the  said 
bishop,  and  his  successors,  through  the  whole  archdeacon- 
ries of  Essex  and  Colchester,  and  in  and  through  the  whole 
deaneries  of  Braughing,  &c.  and  in  and  through  the  whole 
counties  of  Essex  and  Hertfordshire,  and  in  and  through  all 
places  whatsoever  within  the  said  archdeaconries,  deaneries 
and  counties,  as  well  places  reserved  to  the  peculiar  juris- 
diction of  the  Bishop  of  London,  and  exempt,  as  not  ex- 
empt, the  deanery  of  Barking  only  excepted ;  with  full  power 
and  authority  to  exercise  all  kind  of  the  bishop's  ecclesias- 
tical jurisdiction,  as  also  to  try  and  determine  all  matters, 
causes  and  complaints  within  the  above  places,  and  to  grant 
administrations  and  probates  of  wills,  &c.  &c. 

On  the  other  hand,  it  appeared  that  at  the  time  of  the 
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said  citation  issuing,  the  Bishop  of  London  was  proceed-  1840. 
ing  on  a  visitation,  and  had  suspended  the  jurisdiction  of 

the  commissary  by  inhibition,  from  the  1st  September,  1838,  *""  £ 

to  the  30th  November  following.  Thorogood. 

Sir  W.  W.  Follett  shewed  cause.  The  objections  to  the 
significavit  are  founded  upon  the  53  Geo.  3,  c.  127,  s.  1, 
which  enacts  that,  "  it  shall  be  lawful  for  the  judges  or 
judge  who  issued  out  the  citation,  or  whose  lawful  or- 
ders or  decrees  have  not  been  obeyed,  or  before  whom 
such  contempt  in  the  face  of  the  Court  shall  have  been 
committed,  to  pronounce  such  person  or  persons  contu- 
macious^ and  in  contempt,  and  within  ten  days  to  signify 
the  same,  in  the  form  to  this  act  annexed,  to  his  Majesty  in 
Chancery."  It  is  objected,  first,  that  this  significavit  does 
not  appear  on  the  face  of  it  to  have  issued  within  ten  days 
after  the  contempt  was  pronounced;  and  secondly,  that  it 
contains  words  which  are  not  to  be  found  in  "  the  form  to 
this  act  annexed."  The  answer  is,  first,  that  the  form  given 
by  the  act  says  nothing  whatever  about  the  ten  days.  The 
form  has  been  followed,  and  it  is  not  denied  that  the  signi- 
ficavit issued,  in  point  of  fact,  at  the  proper  time.  And, 
secondly,  that  the  words  appearing  in  this  significavit,  which 
are  not  to  be  found  in  the  form  anuexed  to  the  act,  are  mere 
surplusage. 

The  third  objection  is,  that  the  rate  does  not  appear  from 
the  proceedings  to  have  exceeded  10/.,  and  therefore  that 
the  jurisdiction  of  the  ecclesiastical  court  in  this  case  does 
not  appear.  It  is  true  that  53  Geo.  3,  c.  127,  s.  7,  enacts 
that  it  may  be  lawful  for  any  one  justice,  upon  complaint 
of  non-payment  of  church-rate,  to  direct  its  payment,  "  so 
as  the  sum  ordered  and  directed  to  be  paid  aforesaid  do 
not  exceed  10/.,"  provided  "  that  nothing  herein  contained 
shall  extend  to  alter  or  interfere  with  the  jurisdiction  of  the 
ecclesiastical  courts  to  hear  and  determine  causes  touching 
the  validity  of  any  church  rate  or  chapel  rate,  or  from  pro- 
ceeding to  enforce  the  payment  of  any  such  rate,  if  the  same 
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1840.  shall  exceed  the  sum  of  10/.,  from  the  party  proceeded 

•n[*A  agaiosU"    It  might  be  contended  that  by  this  enactment 

«.  nothing  more  than  concurrent  jurisdiction  is  given  to  the 

Thorogood.  jU8t;ce>  where  t|ie  rate  joe8  not  excCed  10/.    But  it  is  a 

sufficient  answer,  that  the  ecclesiastical  court  has  always 
bad  and  still  retains  general  jurisdiction  to  enforce  payment 
of  church  rates,  and  that  therefore  it  was  not  necessary  in 
these  proceedings  to  state  that  the  amount  of  this  rate  ex- 
ceeded 10/.,  and  it  does  not  appear  by  affidavit  or  other- 
wise, on  the  part  of  the  defendant,  that  the  amount  did  not 
exceed  10/. 

The  fourth  objection  is,  that  in  the  writ  de  contumace 
capiendo  no  addition  is  given  to  the  defendant's  name. 
This  objection  is  founded  on  the  5  Eliz.  c.  23,  s.  13,  which 
enacts  "  that  if  the  offender,  against  whom  any  such  writ 
of  excommunicato  capiendo  shall  be  awarded,  shall  not  in 
the  same  writ  of  excommunicato  capiendo  have  a  sufficient 
and  lawful  addition,  according  to  the  form  of  the  statute  of 
primo  of  Henry  the  Fifth,"  &c.,  that  then  all  and  every 
pains  and  forfeitures  limited  against  such  persons  excom- 
municated by  this  statute,  by  reason  of  such  writ  of  excom- 
municato capiendo  wanting  sufficient  addition,  "  shall  be 
utterly  void  in  law."  But  the  modern  process  of  de  contu- 
mace capiendo  has  no  reference  to  the  last-mentioned  sta- 
tute of  Elizabeth;  the  process  is  altogether  governed  by  the 
53  Geo.  3,  and  the  form  given  by  that  act  has  been  followed. 

The  last  objection  is,  that  the  citation  should  have  re- 
quired the  defendant  to  appear  before  Dr.  Lushington,  as 
commissary  for  the  county  of  Essex,  where  the  defendant 
resides,  and  not  before  Dr.  Lushington  in  his  other  charac- 
ter of  official  principal*  The  answer  is,  that  when  this 
citation  issued  the  bishop  was  upon  his  visitation,  and  that 
an  inhibition  bad  gone  from  the  bishop  to  the  commissary, 
who  was  thereby  prohibited  from  acting,  and  that  the  cita- 
tion was  therefore  properly  issued  in  the  name  of  the  official 
principal  and  vicar  general.     In  Hillyer  v.  Milligan(a)f 

(a)  2  Lee,  Ecc.  Rep.  8. 
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where  it  was  held  that  the  Chancellor  of  Lincoln  could  not        1840. 
exercise  jurisdiction  within  the  jurisdiction  of  the  commis- 
sary of  Buckinghamshire,  the  commissary  was  not  under 
inhibition.    That  case  therefore  does  not  apply.    He  also    Thorogood. 
cited,  on  this  point,  Burns  Ecc.  Law  (Chancellors). 

Sir  F.  Pollock,  Manning  Serjt.  and  Roebuck,  contr&. 
1.  Although  the  form  of  significavit  given  by  the  statute 
states  nothing  as  to  the  significavit  issuing  within  ten  days 
from  the  contempt  pronounced,  yet  the  statement  is  im- 
pliedly necessary,  for  the  form  requires  "  the  nature  and 
manner  of  the  contempt"  to  be  introduced. 

£•  The  additional  words  in  the  significavit,  "  as  by  our 
citation,  &c.  he  was  required  to  appear/9  vitiate  the  signifi- 
cavit, which  should  follow  the  form  annexed  to  the  act.  It 
has  always,  especially  in  favour  of  a  subject's  liberty,  been 
required  that  forms  of  process  given  by  statute  should  be 
followed  to  the  letter,  and  thus  at  once  is  a  safe  guide  fur- 
nished in  practice,  and  all  discussion  as  to  the  materiality 
of  any  particular  variation  is  avoided ;  Smith  v.  Pennell(a), 
By  field  v.  Street  (6),  Richards  v.  Stuart  (c),  Smith  v. 
Crump  {d)9  Marsdens  bail  (e),  Barker  v.  Weedon  (/),  Clut- 
terbuck  v.  Wildman  (g),  Smart  v.  Johnstone  (A),  and  Nicol 
v.  Boyn(i).  But,  if  it  was  allowable  to  refer  in  the  signi- 
ficavit to  the  citation,  the  citation  itself  should  have  been 
set  out. 

Another  objection  to  the  additional  words  "  as  by  our 
citation"  &c.  is,  that  they  do  not  shew  that  the  bishop  who 
signifies  was  the  judge  who  issued  the  citation,  although  no 
one  else,  according  to  the  statute,  has  the  power  of  signi- 
fying. 

(a)  2  Dowl.  P.  C.  654.  (g)  2  Tyrr.  276;  S.  C.  2  Cr.  & 

(b)  2  Dowl.  P.  C.  739.  J.  213. 

(c)  2  Dowl.  P.  C.  752.  (A)  3  M.  &  W.  60. 

(</)  I  Dowl.  P.  C.  519.  (*)  10  Bing.  339;  S.  C.  3  Moore 

(<?)   3  Dowl.  P.  C.  654.  &  S.  812. 

(/)  1  C,  M.  &  R.  396. 
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3.  The  jurisdiction  of  every  court  of  limited  jurisdiction 
should  appear  on  the  face  of  its  proceedings.  There  is  no 
reason  why  the  ecclesiastical  courts,  having  limited  juris- 
diction only,  should  not,  as  well  as  justices,  set  out  the  facts 
giving  them  jurisdiction.  The  53  Geo.  S,  c.  127,  s.  7,  saves 
(and  that  by  proviso  only)  the  jurisdiction  of  the  ecclesias- 
tical court  in  enforcing  payment  of  church  rates  in  two 
cases  only,  viz.  where  the  amouut  of  the  rate  does  not  ex- 
ceed 10/.,  or  where,  although  it  may  be  of  smaller  amount, 
the  party  charged  disputes  the  validity  of  the  rate  or  his 
liability  to  pay.  In  all  other  cases  the  ecclesiastical  juris- 
diction is  annihilated.  It  was  not  for  the  defendant  to 
shew  that  he  has  been  cited  for  the  amount  of  church  rate 
over  which  the  ecclesiastical  court  has  no  jurisdiction :  he 
might  have  great  difficulty  in  shewing  this,  for  the  amount 
might  not  appear  in  the  citation,  whereas  the  fact  is  neces- 
sarily within  the  knowledge  of  the  parties  libelling  him.  The 
object  of  the  statute  was  to  compel  the  churchwardens 
always  to  take  the  case  before  the  magistrates  in  the  first 
instance.  In  Rex  v.  Fowler  {a),  a  return  was  made  to  a 
habeas  corpus  that  Fowler  was  in  custody  under  a  writ  of 
excommunicato  capiendo,  pro  quibusdam  causis  subtrao 
tionis  decimarum  sive  aliorum  jurium  ecclesiasticorum,  and 
it  was  decided  that  the  return  was  uncertain ;  for  that  the 
"alia  jura"  might  be  such  matters  as  were  out  of  their 
jurisdiction,  and  they  ought  to  shew  the  matter  was  within 
their  jurisdiction,  for  of  that  the  king's  courts  are  to  be 
judges,  and  not  they  themselves.  So  iu  Rex  v.  Dugger(b)9 
where  the  defendant  was  taken  under  a  warrant  issuing  by 
virtue  of  a  writ  de  contumace  capiendo,  for  contumacy  and 
contempt  of  the  law  and  jurisdiction  ecclesiastical,  by  not 
paying  the  costs,  "  taxed  in  a  certain  cause  of  appeal  and 
complaint  of  nullity,"  the  warrant  was  held  insufficient  in 
not  stating  with  certainty  the  nature  of  the  cause,  so  as  to 
shew  that  the  ecclesiastical  court  had  jurisdiction,  and  a 
rule  for  a  habeas  corpus  was  made  absolute. 

(a)  1  Salk.  293.        (6)  5  B.  &  Aid.  791;  S.  C.  1  D.  &  R.  460. 
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4.  The  writ  of  de  contumace  capiendo  is  bad  for  omitting  1840. 
to  give  the  defendant's  addition;  it  does  not  appear  whether 
he  is  a  squire  or  labourer,  or  of  what  degree.  The  addi- 
tion of  the  party  to  be  taken  under  a  writ  was  first  required  Tho*ooood' 
by  1  Hen.  5,  c.  5,  in  order  that  the  right  party  should  be 
taken,  and  that  he  should  be  able  at  once  to  see  that  he  was 
the  party  intended.  Then  the  5  Eliz.  c.  23,  s.  IS,  enacts 
that  the  party  named  in  an  excommunicato  capiendo  shall 
"  have  a  sufficient  and  lawful  addition."  All  the  incidents 
of  the  writ  of  excommunicato  capiendo  are  transferred  to 
the  new  writ  of  de  contumace  capiendo  under  53  Ceo.  3, 
c.  127,  s.  1.  In  this  statute  it  is  enacted,  that  "  a  writ  de 
contumace  capiendo,  in  the  form  to  the  act  annexed,  shall 
issue  from  the  Court  of  Chancery,  directed  to  the  same 
parties  to  whom  the  writs  de  excommunicato  capiendo  have 
heretofore  been  directed,  and  the  same  shall  be  returnable 
in  like  manner  as  the  writ  de  excommunicato  capiendo  hath 
been  by  law  returnable  heretofore,  and  shall  have  the  same 
force  and  effect  as  the  said  writ;  and  all  rules  and  regula- 
tions not  hereby  altered,  now  by  law  applying  to  the  said 
writ,  and  the  proceedings  following  thereupon,  and  parti- 
cularly the  several  provisions  contained  in  the  5  Eliz.  kni- 
tted 8cc,  shall  extend  and  be  applied  to  the  said  writ  de 
contumace  capiendo,  and  the  proceedings  following  there- 
upon, as  if  the  same  were  hereby  particularly  repeated  and 
enacted/'  The  analogy  between  the  two  writs  of  de  ex- 
communicato capiendo  and  de  contumace  capiendo,  and 
between  the  statute  of  Eliz.  and  Geo.  3,  seems  to  have  been 
taken  for  granted  in  the  late  case  of  Rex  v.  Ricketts  (a).  It 
is  true  that  a  construction,  unfavourable  to  the  defendant, 
was  put  upon  the  5  Eliz*  c.  23,  s.  13,  requiring  the  addi- 
tion, in  Rex  v.  Sangway  (b).  *  That  section  enacts,  if  the 
excommunicato  capiendo  do  not  give  the  defendant's  pro- 
per addition,  "  or"  if  the  significavit  do  not  give  the  cause 
of  contempt  (setting  out  nine  or  ten  different  causes  of  con- 
fa)  8  A.&  E.  951;  S.  C.  1  P.  &  D.  160. 
(b)  1  Salk.  294. 
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tempt),  "  that  then  all  and  every  pains  and  forfeitures 
limited  against  such  persons  excommunicate  by  this  sta- 
tic tute,  by  reason  of  such  writ  of  excommunicato  capiendo 
Tboeooood.  waQ|iUg  9Ucj,  8Ufficient  addition,  or  such  significavit  want- 
ing all  the  causes  aforementioned,  shall  be  utterly  void  in 
law,  and  by  way  of  plea  allowed  to  the  party  grieved." 
In  the  case  referred  to  it  was  held  "  that  for  auy  of  the  nine 
causes  mentioned  in  the  statute  there  ought  to  go  a  capias 
with  a  penalty,  and  be  an  addition  to  the  writ;  but  in  other 
cases  no  addition  was  necessary/9  The  cause  of  contempt 
in  the  present  case  is  certainly  not  one  of  the  nine  causes 
mentioned  in  the  statute;  but  it  is  submitted  that  the  au- 
thority of  Rex  v.  Satigway(a)  may  be  impugned,  for  the 
mischief  arising  from  the  want  of  addition  is  the  same, 
whatever  may  be  the  cause  of  contempt,  and  it  is  difficult 
to  understand  how  the  passage  at  the  commencement  of  the 
section,  as  to  the  excommunicato  capiendo,  and  the  passage 
as  to  the  causes  to  be  contained  iu  the  significavit,  separated 
as  they  are  by  the  disjunctive  "  or/'  can  be  read  in  connec- 
tion with  each  other.  And,  if  all  the  intermediate  words  as 
to  the  significavit  be  struck  out,  the  euactment  will  run  that 
the  excommunicato  capiendo  is  to  be  void  in  all  cases  if  it 
do  not  give  the  defendant's  addition.  [Lord  Denman  C.  J. 
The  distinction  taken  in  Rex  v.  Sangway(a)  was  also  taken 
in  Rex  v.  Johnson  (b).]  In  that  case  there  is  no  decision 
on  the  point.  [Littledale  J .  The  writ  of  excommunicato 
capiendo  is  not  made  void  by  the  statute  for  want  of  addi- 
tion; it  makes  void  the  pains  and  penalties  only;  and  it 
seems  both  from  the  statute  and  from  Com.  Dig.  (Excom- 
mengement),  citing  Rex  v.  Johnson  (6),  that  this  objection 
should  be  taken  by  plea.]  The  imprisonment  of  the  de- 
fendant in  this  case  comes  wfthin  the  meaning  of  "  pains 
and  penalties,"  under  "  pain  of  imprisonment"  is  a  common 
phrase.  With  regard  to  the  necessity  of  taking  advantage 
of  the  present  objection  by  plea,  it  must  be  remembered 
that  remedies  in  favour  of  liberty  have  been  much  extended 

(a)   I  Sulk.  294.  (f>)  Shower,  16. 
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of  late  years,  and  that  the  proceeding  by  motion  is  now         1840. 
usual  (a).    Whether  the  addition  of  a  party  is  omitted  in  an       ^v-^ 
affidavit  to  hold  to  bail,  in  contravention  of  a  rule  of  Court,  v. 

or  in  a  case  like  the  present,  in  contravention  of  statute,    Thorogood. 
the  defect  is  fatal.     It  is  said  that  the  present  writ  follows 
the  form  given  by  the  statute,  but  the  statutable  form  would 
not  be  likely  to  contain  the  addition;  it  is  enough  that  it 
leaves  blanks  where  the  addition  might  be  inserted. 

5.  The  inhibition  did  not  suspend  the  authority  of  Dr. 
Lushinglon  as  commissary,  he  should  therefore  have  issued 
the  citation  as  commissary.  Inhibition  does  not  affect  con- 
tentious jurisdiction.  "  Voluntary  jurisdiction,"  it  is  said  in 
1  Burn's  Ecc.  Law  (Chancellors),  292(a),  "  is  exercised  in 
matters  which  require  no  judicial  proceeding,  as  in  granting 
probate  of  wills,  letters  of  administration,  sequestration  of 
vacant  benefices,  institution,  and  such  like;  contentious 
jurisdiction  is,  where  there  is  an  action  or  judicial  process, 
and  consisteth  in  the  hearing  and  determining  of  causes 
between  party  and  party."  [Lord  Denman  C.J.  In  4  Burn* 8 
Ecc.  Law  (Visitation),  16,  it  is  laid  down  that  all  inferior 
jurisdictions  are  inhibited  during  the  bishop's  visitation, 
"  and  even  matters  begun  in  the  court  of  the  inferior  ordi- 
nary (whether  contentious  or  voluntary),  before  the  visita- 
tion of  the  superior,  are  to  be  carried  on  by  the  authority 
of  such  superior/'  citing  Gibs.  958.]  It  is  difficult  to  recon- 
cile that  passage  in  its  full  extent  with  other  passages  in  the 
same  work.  It  appears  from  the  article  Chancellors  that, 
when  the  bishop  appoints  an  official  principal  or  other 
officer,  the  bishop's  contentious  jurisdiction  is  gone,  and 
can  never  be  resumed  by  him,  so  much  so  that  he  himself 
may  become  a  suitor  before  his  officer.  With  the  bishop's 
voluntary  jurisdiction  it  is  otherwise;  he  may  resume  it, 
and  act  himself.  The  effect  therefore  of  the  inhibition 
going  was  merely  to  restrain  others  from  doing  those  acts 

(a)  It  appears  from  Rex  v.  Sang-      the   party   should    be   discharged 
way,  "  that  for  the  want  of  addition      upon  motion/' 
in  cases  where  that  was  necessary,  ((>)  8th  ed. 
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of  voluntary  jurisdiction  which  the  bishop  himself  went  to 
perform  during   his  visitation.      But  Dr.  Lushington,  as 
v.  commissary,  bad  to  discharge  duties  which  the  bishop  had 

Thoiooood.  himself  no  right  to  discharge.  The  office  of  commissary 
was  instituted  that  parties  might  not  be  oppressively  cited 
to  any  remote  jurisdiction.  Thus  it  is  said  in  HUlyer  v. 
MUligan{a)9  **  Commissaries  were  instituted,  not  so  much 
for  the  ease  of  the  chancellors  or  vicar  general,  as  for  the 
benefit  of  the  subject,  that  justice  might  be  done  them  near 
home."  When  once  a  commissary  has  been  appointed  the 
bishop  has  no  more  right  to  interfere  than  the  Queen  has 
in  this  Court.  The  £3  Htm.  8,  c  9,  (called  the  Statute  of 
Citations,)  bad  this  object,  and  in  furtherance  of  it  pro- 
hibits the  citation  of  a  party  out  of  the  diocese  or  peculiar 
where  he  dwells,  except  in  certain  cases,  of  which  the  pre* 
sent  is  not  one.  In  1  Bum's  Ecc.  Law  (Citation),  it  ap- 
pears that  this  statute  is  infringed,  "  whether  they  be  cited 
out  of  such  peculiar  to  the  Arches,  or  before  the  ordinary 
in  whose  diocese  the  peculiar  doth  lie."  On  the  appoint- 
ment of  a  commissary  for  the  district  in  which  the  defendant 
resided,  that  district  became  a  peculiar,  altogether  exempt 
from  the  bishop's  jurisdiction.  The  defendant  therefore 
should  have  been  cited  to  appear  before  the  commissary. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — We  are  called  upon  to  quash  a  writ  de  contumace 
capiendo,  issued  in  a  suit  for  non-payment  of  a  church 
rate,  on  account  of  several  defects  appearing  on  the  face  of 
it,  and  others  arising  on  facts  proved  or  admitted. 

The  first  objection  was,  that  the  significavit  did  not  pur- 
port to  have  issued  within  ten  days  of  the  party's  being  pro- 
nounced guilty  of  a  contempt  But  we  have  no  doubt  that 
this  matter  of  practice  must  be  presumed  to  have  been  duly 
acted  upon,  and  the  objection  was  scarcely  persisted  in. 

(«)  8  Lee's  Ecc.  Rep.  8. 
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2nd.  That  certain  words  were  introduced  into  the  sig-         1840. 
nificavit  which  are  not  in  the  form  given  by  schedule  to      V"-^T*^ 
the  53  Geo.  3,  c.  127  :  but  these  are  merely  superfluous,  v. 

and  do  not  alter  the  sense  of  the  writ  itself,  which  is  com-   Thohogood. 
plete  without  them. 

3rd.  That  it  does  not  appear  to  be  matter  of  spiritual  cog- 
nizance, because  it  does  not  appear  that  there  was  a  question 
on  the  validity  of  the  rate,  nor  that  the  sum  due  was  more 
than  10/.  Answer.  All  church  rates  were  of  spiritual  cog- 
nizance before  the  53  Geo.  3,  c.  J  £7,  which  by  giving 
power  of  enforcing  them  to  the  justice  of  the  peace  when 
their  validity  is  unquestioned,  and  the  sum  due  is  less  than 
10/.  may  deprive  the  ecclesiastical  courts  of  their  power 
in  the  same  description  of  cases :  on  which  point,  however, 
it  is  not  necessary  for  us  now  to  decide  (a),  for  we  are  of 
opinion  that  it  lies  on  defendant  to  shew  the  exception,  not 
on  the  Court  to  negative  its  existence.  We  must  presume, 
so  far  as  the  citation  goes,  that  they  are  acting  in  a  case 
where  they  have  jurisdiction. 

4th.  That  the  writ  is  bad,  for  want  of  an  addition  to  the 
party's  name.  Answer.  If  this  is  not  rendered  unnecessary 
by  the  form  of  writ  given  in  schedule  53  Geo.  3;  still,  on 
looking  to  the  act  of  the  5th  of  Eliz.,  we  find  that  the  writ 
is  not  vitiated,  butonly  the  pains  and  the  forfeitures  enacted 
by  that  statute,  and  which  are  subsequent  to  the  writ,  are 
made  void.  Imprisonment  is  not  inflicted  on  this  occasion 
by  way  of  penalty,  but  is  under  the  writ  itself,  and  merely 
for  enforcing  execution  of  the  sentence  pronounced  by  the 
Court.  The  decisions  that  have  been  made  on  the  act  of 
Elizabeth  throw  little  light  upon  it,  but  its  own  language 
is  clear. 

5th.  That  the  spiritual  judge  by  whom  this  sentence  has 
been  pronounced  has  two  offices,  that  of  Commissary  which 
he  holds  for  his  life,  in  the  district  where  the  contempt  is 
charged  to  have  been  committed,  and  that  of  Official  Prin- 
cipal ;  Dr.  Lmhington  appears  to  have  acted  here  in  the 

(o)  Decided  (Dec.  15,  1840)  Bainet,  that  the  ecclesiastical  juris- 
bv  Lord  Cottcnham  C,  in  Esparto     diction  is  not  ousted. 
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1840.  latter  character,  whereas  his  power  is  only  in  the  former. 
The  two  offices  are  said  to  be  as  distinct  as  if  they  were 
bolden  by  two  persons,  and,  if  they  were,  it  is  argued  that 
Tbobooood.  t|,e  Official  Priocipal  could  not  act  within  the  jurisdiction 
of  the  Commissaiy.  Answer.  This  objection,  in  respect 
to  facts  appearing  on  affidavit,  is  answered  in  the  same 
manner,  for  we  find  that  at  the  time  of  this  sentence  an  in- 
hibition had  suspended  Dr.  Lushington  from  acting  as 
Commissary,  and  so  remitted  him  to  bis  power  as  Official 
Priucipal.  It  was  argued  that  an  inhibition  suspends  the 
Commissary  from  acting  in  cases  of  contentious  jurisdiction 
only,  not  in  those  matters  of  voluntary  jurisdiction  in  which 
the  bishop  during  his  visitation  may  personally  act.  This 
distinction  is  expressly  denied  in  the  treatises  to  which  we 
must  have  recourse  as  stating  the  practice  of  the  Spiritual 
Courts,  and  it  is  not  founded  on  principle.  The  inhibition 
follows  upon  the  bishop's  personal  presence,  but  it  suspends 
all  the  powers  aud  authorities  of  the  officer  affected  by  it. 
The  bishop  biiogs  with  him  not  only  the  means  of  visiting 
the  churches  and  directing  ecclesiastical  affairs,  but  the 
power  of  acting  judicially  by  his  ordinary  officers,  of  whom 
the  Official  Principal  holds  the  highest  place.  We,  there- 
fore, think  that  his  authority  in  that  character  was  revived 
by  the  inhibition  against  his  acting  as  Commissary,  sup- 
posing it  to  have  been  merged  in  that  office  within  the  same 
district;  we  are  consequently  relieved  from  the  necessity 
of  inquiring  whether  the  Official  Principal  may  not  have 
a  concurrent  jurisdiction  with  the  Commissary. 

6th.  Another  objection  arising  on  the  statute  Hen.  8, 
assnmed  that  the  appointment  of  a  Commissary  constituted 
the  district  a  Peculiar,  but  we  are  clearly  of  opinion  that 
the  word  Peculiar  is  there  employed  in  the  ordinary  sense 
of  some  district  exempt  from  the  diocesan's  jurisdiction, 
and  that  the  commission  appointing  Dr.  Lushington  judge 
for  a  particular  part  of  the  diocese  within  the  bishop's  juris- 
diction does  not  make  a  Peculiar. 

It  appears  therefore  to  us  that  all  the  objections  to  this 
writ  are  answered,  and  on  grounds  that  by  no  means  call  in 
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question  Lord  Tenlerden's  judgment  in  Rex  v.  Dugger(a),        1840. 

or  the  doctriue  of  Lord  Talbol,  to  which  he  there  referred.       v^v-^/ 

The  Queem 

Rule  discharged.        Thorogood. 
(a)  5  B.  &  Aid.  791 ;  S.  C.  1  D.  &  R.  460. 


Hornidge  v.  Wilson {b). 

JJEBT  by  the  the  plaintiff,  as  assignee  of  the  reversion  of  To  debt  for 
a  house  and  premises,  to  recover  from  the  defendant,  as  as-  t|,e  defendant 

signee  of  the  term  hereinafter  mentioned,  certain  arrears  of  M  assignee  of 

a  terra,  he 
rent.  pleaded  that 

At  the  trial  before  Lord  Denman  C,J.,  at  the  London  n?  ,wafadTi!\ 

m       '  nistrator;  that 

Sittings  after  Trinity  term,  1836,  a  verdict  was  found  for  the  the  premises 

plaintiff  for  the  sum  of  375/- 10s.  9d.,  with  leave  to  move  for  7a°lue,°IndTiad 

a  nonsuit,  or  as  the  Court  should  direct ;  and  in  the  ensuing  yielded  less 

Michaelmas  term,  on  motion  for  a  nonsuit,  and  in  arrest  of  arrears  ofreut, 

judgment,  the  following  case  was  directed  to  be  stated  for  the  *?  W1*»  $~T~ 

opinion  of  the  Court.  paid  over  to 

The  declaration  contained  two  counts:  The  first  count  th® profit*^11 

stated  that  one  Thomas  Cook,  clerk,  was  seised  in  fee  of  the  ceived  from 

..  j  t_  •  j    l        i  j     them,  and  had 

premises  in  question,  and  being  so  seised,  by  a  lease  made  offered  to  sur- 

between  Cook  of  the  one  part,  and  Thomas  Newberry  of  the  render  before 

other  part,  bearing  date  the  25th  March,  1818,  Cook  de-  came  due,  and 

mised  the  premises  to  Thomas  Newberry  for  twenty-one  ^|SJJj^[_ 

years,  at  the  annual  rent  of  148/.,  payable  quarterly,  on  8cc;  Held,  that  the 

that  Newberry  entered  and  became  possessed  accordingly,  ^pi^as  to 

and  that  the  lessor,  Cook,  on  the  20th  December,  1823,  the  value  of  tbe 

made  his  last  will,  and  a  codicil  thereto,  and  thereby  de-  „ot  supported 

vised  his  reversion  of  and  in  the  said  premises  to  one  Samuel  hy  shewing 

• -r*        ••!        «i  ^        proof  that  the 
Ferris,  since  deceased,  and  the  plaintiff;  which  said  Cook  Intestate  had 

afterwards  died  seised,  without  revoking  his  said  will;  and  ^dThat  Uie"' 

that  afterwards  the  term  vested  in  the  defendant  by  assign-  defendant  had 

been  unable 
(b)  This  case  was  decided  at      (Feb.  4th),  bat  has  been  unavoid-  to  get  the  rent 

the  sittings  after  Hilary  term,  1839,      ably  postponed.  from  the  un- 

der-tenant; or 
by  proof  that  they  were  out  of  repair,  as  the  lease  to  the  intestate  contained  a  covenant 
to  repair,  and  it  was  therefore  the  defendant's  duty  to  repair  them. 
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1840.  ment,  and  that  the  defendant  then  entered,  and  was  and 
still  is  possessed  of  the  demised  premises ;  and  that  on  the 
£Qth  September,  1835,  444/.  of  the  aforesaid  rent  became 
and  was  and  still  is  due  from  the  defendant  to  the  plaintiff. 
The  second  count  was  for  use  and  occupation. 

The  defendant  pleaded  to  the  first  count,  excepting 
14/.  6s.  6d.,  parcel  &c,  that  the  plaintiff  ought  not  to  have 
his  action  against  him,  and  that  he  ought  not  to  be  charged 
otherwise  than  as  administrator  of  Thomas  Newberry,  be- 
cause that  during  the  term  Newberry  died,  and  that  admi- 
nistration of  his  goods,  chattels  and  credits  was  granted  to 
the  defendant,  whereby  the  said  term  vested  in  the  defend* 
ant  as  such  administrator,  and  not  otherwise ;  that  Thomas 
Newberry,  in  his  lifetime,  demised  the  said  premises  to  one 
Ebsworth  for  a  term  of  years  then  unexpired,  who  was  from 
thence  and  still  is  possessed  of  the  premises  under  that 
lease ;  that  Ebsworth  was  then  and  had  long  been  insolvent, 
and  that  the  demised  premises,  from  the  time  of  granting 
admiu is t ration,  had  been  and  still  are  of  much  less  value  and 
have  yielded  much  less  profit  to  the  defendant  as  adminis- 
trator or  otherwise,  than  the  sum  in  the  first  count  mentioned, 
that  is  to  say,  have  been  of  the  value  and  have  yielded  the 
profits  of  367/.  10s.  and  no  more ;  that  206/.,  part  thereof, 
defendant  had  paid  to  plaintiff  for  rent,  and  57/*  3s.  6c/.  de- 
fendant had  paid  to  one  Charles  Thacker  in  respect  of  a 
party-wall  between  the  premises  and  the  adjoining  house  of 
Thacker.  That  before  the  rent  became  due  the  said  de- 
fendant offered  and  tendered  to  the  said  plaintiff  to  surrender 
and  give  up  all  the  estate,  right,  title,  interest,  term  of  years 
then  to  come  and  unexpired,  property,  profit,  claim  and  de- 
mand of  him  the  defendant,  as  administrator  as  aforesaid  or 
otherwise,  which  the  plaintiff  refused  to  accept,  and  that 
the  defendant  had  fully  administered  all  the  goods  and  chat- 
tels of  the  said  Thomas  Newberry.  To  the  second  count 
the  defendant  pleaded  nunquam  indebitatus,  and,  as  to  the 
sum  of  14/.  6s.  6d.  the  residue  of  the  first  count,  the  defend- 
ant paid  the  same  into  Court. 
The  plaintiff  replied  to  the  first  plea,  that  from  the  time 
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of  graritittg  administration  the  demited  premises  hud  beeri 
and  still  were  of  more  value  than  the  sum  in  first  plea  men- 
tioned, to  wit,  the  premises  had  been  of  the  value  of  the 
rent  in  first  count,  and  also  denied  that  defendant  offered 
or  tendered  to  surrender  as  alleged,  cohcludiflg  to  the 
Country,  on  which  the  defendant  joined  issue.  The  plaintiff 
joined  issue  upon  the  second  plea. 

The  lease  mentiohed  in  the  declaration  contained  a  gene- 
ral covenant  to  repair  oh  the  part  of  the  lessee. 

Thetettattt,  Thomas  Newberry,  died  in  the  month  of  De- 
cember, 1829,  and  administration  was  granted  to  the  de- 
fendant on  the  1st  February,  1830.  The  lessee,  Newberry 
himself,  occupied  the  premises  until  the  grant  of  the  lease 
to  Ebsworth  hereinafter-mentioned,  and  from  thence  he  oc- 
cupied, until  the  time  of  his  death,  the  wine  cellars,  part  of 
the  premises,  and  the  rooms  on  the  first  floor;  after  his 
death*  the  defendant,  his  son,  retained  the  cellars. 

The  under-lease  frdm  Newberry  to  Ebsworth  was  in  con- 
sideration of  a  premium  of  4601.  paid  to  Newberry,  and 
bearing  date  the  21st  June,  1827,  and  was  for  twelve  years, 
wanting  ten  days,  froiri  9dth  March,  1827,  of  the  premises 
in  the  original  lease,  at  *  rant  of  210/.  per  annum,  payable 
at  the  usual  quarter  days,  and  it  contained  covenants  to 
pay  the  rent  and  to  repair,  and  a  proviso  for  re-entry,  cor- 
responding to  those  in  die  original  lease  to  Newberry. 

Thia  under-lease  includes  a  piece  of  ground  behind,  on 
which  a  counting-house  was  erected,  and  rented  by  one 
EiHotti  at  the  rent  of  30/.  per  annum. 

The  defendant  paid,  or  allowed  in  account,  ten  guineas 
per  annum  to  Ebsworth  for  the  use  of  the  cellars.  The 
defendant  received  the  rent  of  210/.  from  the  death  of 
Thomas  Newberry  down  to  Michaelmas,  1831.  Ebsworth 
died  id  1808,  and  Miss  Ebsworth,  his  sister  and  executrix, 
km  occupied  the  premises  ever  since. 

From  Michaelmas,  1831,  by  payments  and  distress,  the 
ptiiatfff  has  received  from  Miss  Ebsworth,  in  payments 
148/.,  by  distress  54/.  2*.  9d.,  in  all  203/.  2*.  9d„  to  who* 
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the  plaintiff  gave  receipts  as  for  rent  received  from  the  de- 
fendant, and  which  monies  were  received  by  plaintiff  from 
Miss  Ebsworth  by  defendant's  privity.  The  premises  are 
still  occupied  by  Miss  Eb$worth,  who  is  insolvent  and  un- 
able to  pay  the  rent. 

In  1631  the  party-wall  between  the  premises  and  one 
Thacker's  was  pulled  down,  and  rebuilt  by  Thacktr  in  pur- 
suance of  the  statute.  This  opened  the  roof  to  the  elements, 
aud  in  consequence  the  premises  became  and  have  since 
been  untenantable,  and  it  would  require  from  400/.  to  600/. 
to  put  them  into  a  proper  state  of  repair.  Up  to  that  time 
the  premises  were  in  good  repair,  and  Miss  Ebsworth  re- 
gularly paid  her  rent  to  the  defendant,  and  he  to  the  plaintiff. 
She  earned  a  living  by  taking  lodgers,  but  in  consequence 
of  the  party-wall  they  left,  and  she  has  from  that  time  been 
entirely  unable  to  obtain  lodgers  or  to  put  the  premises 
into  repair,  and  has  been  insolvent.  The  rent  was  thus  paid 
by  the  defendant  to  the  plaintiff  up  to  Michaelmas,  1831 ; 
since  that  time  the  defendant  has  received  nothing  from 
Miss  Ebsworth. 

At  the  time  of  the  commencement  of  the  action  a  balance 

of  375/.  J  Of.  9d.  for  arrears  of  rent,  over  and  above  the  sum 

paid  into  Court,  under  the  original  lease,  remained  due, 

and  which  is  made  out  as  follows : — 

Three  Years9  Rent,  at  148/.  per  annum,  op  to 

Michaelmas,  1835 444    0    0 

Sums  received  by  a  distress  in  18S4   .  54    2    9 

Paid  into  Court 14    6    6 


—   68    9    3 
£375  10    9 


The  house,  if  in  repair,  according  to  the  terms  of  the 
lease,  was  worth  130/.  per  annum,  and  in  its  present  state 
(out  of  repair)  very  little  rent  could  be  got  for  it,  and  a 
tenant  who  was  to  put  it  into  repair  would  require  a  long 
term. 

Since  the  rebuilding  the  party-wall,  the  defendant  has 
been  willing  to  give  up  his  interest  to  the  plaintiff,  and  in 
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tire  summer  of  1832  he  informed  the  plaintiff  that  he  had  1840. 
no  assets  from  Newberry;  that  he  was  desirous  of  giving 
up  the  lease,  and  offered  to  do  so,  and  said  that  he  could 
not  pay  rent  which  he  himself  could  not  obtain ;  that  he 
would  have  nothing  to  do  with  the  premises.  The  plaintiff, 
however,  then  and  on  subsequent  occasons,  refused  to  re- 
lease or  discharge  the  defendant,  or  to  receive  the  premises. 
The  defendant,  on  the  5th  June,  1835,  served  a  notice  on 
the  attornies  of  the  plaintiff,  who  are  also  the  attornies  of 
Mrs.  Mary  Cook,  the  widow  of  the  lessor,  and  for  whom 
the  plaintiff  is  trustee,  stating  that  he  had  no  assets  of  the 
estate  of  Newberry,  and  offering  to  execute  a  surrender  of 
the  lease. 

.  The  questions  for  the  opinion  of  the  Court  are — Whether 
the  plaintiff  is,  in  this  action,  entitled  to  recover  the  said 
arrears  of  rent  so  due,  or  any  part  thereof;  if  so,  the  verdict 
is  to  remain,  and  judgment  to  be  entered  accordingly ;  if  not, 
the  verdict  found  is  to  be  set  aside  and  a  nonsuit  entered, 
or  the  judgment  for  the  plaintiff  to  be  arrested. 

The  case  was  argued  at  the  sittings  in  banc  after  Mi* 
chaelmas  term,  1838(a). 

W.  H.  Watson  for  the  plaintiff.  The  defence  attempted 
to  be  set  up  in  this  case  is,  that  an  administrator  who  has 
taken  to  a  term  of  the  intestate  is  not  liable  for  the  rent, 
unless  there  are  assets,  although  the  term  is  of  acknow- 
ledged value,  and  an  under-lease  has  been  granted  at  an  im- 
proved rent.  But  the  law  is  quite  clear  that,  if  an  execu- 
tor or  administrator  take  possession,  he  is  chargeable  for  the 
rent  as  assignee,  and  it  is  immaterial  whether  he  has  assets 
or  not.  If  indeed  the  land  be  of  less  value  than  the  rent 
reserved,  "  he  may  plead  the  special  matter,  viz.  that  he  has 
no  assets,  and  the  land  is  of  less  value  than  the  rent,  and 
pray  judgment  whether  he  shall  be  charged  otherwise  than 
in  the  detinet  only/' — 1  Wms.  Saund.  1,  n.  (1).     Bolton  v. 

(a)  Nov.  29th,  before  Lord  Denman  C.  J.,  Pmttaon,  Wittiam  and 
Coleridge  Js. 

U  U  « 
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1840.  Can  ham  (a),  Ruberyv.  Stew*${b),  and  Buckley  v>  IHrk(c). 
These  cases  show  clearly  that  the  proper  question  to  be 
tried  in  an  action  against  an  executor >  is,  as  to  the  value  of 
the  lands,  and  not  whether  the  executor  has  actually  re* 
ceived  any  profit  or  not.  But  here  the  case  finds  that  the 
house,  "  if  in  repair  according  to  the  terms  of  the  lease/' 
is  worth  150/.  a  year,  which  is  more  than  the  rent  reserved, 
and  although  from  its  want  of  repair  little  rent  can  now  be 
got  for  it,  yet,  as  the  defendant  was  bound  by  the  covenant 
in  the  lease  to  keep  the  premises  in  repair,  it  is  not  com- 
petent  to  him  to  set  up  that  as  a  defence  which  is  founded 
on  his  own  laches.  Suppose,  instead  of  a  house,  the  pre* 
raises  consisted  of  a  farm,  and  the  defendant,  through  un* 
skilful  and  negligent  husbandry,  obtained  no  profit  from  it, 
he  could  not  set  that  up  as  a  defence,  which  shews  that  die 
question  never  is  as  to  what  actually  comes  into  the  hands 
of  the  executor.  It  being,  therefore,  the  defendant's  duty 
to  repair,  the  premises  as  against  him  are  worth  1502*  a 
year,  and  Tremeere  v.  Morison  (d)  is  an  express  authority 
that,  where  the  intestate  is  under  covenant  to  repair,  his  ad- 
ministrator is  liable,  although  the  premises  yield  no  profit 
[Coleridge  J.  In  a  note  to  Williams  on  Executors  (e)  several 
cases  are  put,  in  which  it  is  said,  "  in  these  and  the  like 
instances  the  executor  is  personally  liable  only  to  the  extent 
of  the  profits,  and  for  such  proportion  of  the  rent  as  shall 
exceed  the  profits  is  chargeable  merely  in  the  capacity  of 
executor,  or,  in  other  words,  as  far  only  as  he  has  assets."] 
That  is  sound  law,  and,  if  it  appeared  here  that  the  defendant 
had  done  all  the  needful  repairs,  he  would  not  be  liable 
personally  for  rent  beyond  the  aetual  value;  but  suppose 
an  administrator  pulled  down  a  house,  leased  to  his  in- 
testate, could  he  be  allowed  to  say  that  the  bouse  was  of 
no  value?    Again,  the  insolvency  of  Ebsmorth  is  clearly  no 

(a)  Pollex.  125.  (<Q  1  Biog.  N.  C.  89. 

(6)  4  B.  &  Ad.  24  J ;  &  C.  1 N.         (<?)  2  Will.  Exore.  1948,  n.  (y), 
*  M.  185.  2nd  edit, 

(e)  1  Salk.  316. 
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answer*  It  does  not  appear  but  that  with  due  diligence 
the  defendant  might  have  got  his  rent,  and,  on  the  first  de- 
fault of  payment  he  might  have  recovered  the  premises  by  i." 
ejectment.  Besides  which,  both  the  intestate  and  the  de-  w,uo»« 
fendant  have  occupied  part  of  the  premises,  viz.  the  cellars, 
themselves,  and  the  cellars  alone  are  worth  ten  guineas 
a  year.  It  is  unnecessary  to  discuss  the  averment  as  to  the 
surrender,  because  it  is  clear  that  the  defendant  could  only 
give  up  possession  subject  to  the  under-lease,  and  Bolton  v. 
Cattham  (a)  shews  that  an  administrator  cannot  surrender  a 
term  after  he  haa  once  accepted  it,  and  made  himself  as- 
signee. 

Cowling  contnL  If  the  defendant  is  liable  on  the  present 
issue,  he  will  be  liable  to  pay  all  the  future  rent  till  the  end 
of  the  term,  and  that  iperely  because  he  is  administrator. 
He  denies  his  liability,  because  he  says  the  premises  are 
of  not  more  than  a  certain  value,  which  he  has  paid  over  to 
the  plaintiff,  It  is  fully  admitted  that  if  the  demise  had 
been  of  a  farm  and  the  defendant  had  let  the  land  run  to 
vyaste,  or  had  pulled  the  house  down,  he  would  have  been 
liable  for  the  rent,  but  that  would  be  because  such  conduct 
amounts  to  a  devastavit,  whereas  here  the  case  finds  that  the 
defendant  could  not  get  the  rt nt  from  Miss  Ebswurth,  and 
that  she  was  unable  tQ  pay;  aud  it  is  contended  that  an 
administrator  of  a  termor  is  only  liable  for  the  profits  he 
makes  from  the  land,  unless  be  has  been  guilty  of  a  devas- 
tavit but  for  which  he  would  have  received  greater  profits. 
It  is  true  that  the  defendant  is  charged  as  assignee  of  the 
term,  but  there  is  a  fallacy  in  supposing  him  in  the  situation 
of  an  assignee  for  all  purposes,  and  the  authorities  appear 
t?  shew  that  he  is  only  chargeable  as  assignee  where  he  is 
personally  liable,  and  that  he  is  only  personally  liable  to  the 
extent  of  assets  either  received  or  only  prevented  by  his  own 
misconduct  from  being  received.  That  he  is  not  actually 
an  assignee  is  clear  from  this,  that  if  he  were,  the  term 

(a)  Pollex.  123. 
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1840.        could  be  taken  in  execution  for  a  debt  due  from  himself, 
rn  and  it  clearly  cannot,  neither  can  entry  on  the  land  make 

v.  him  more  an  assignee,  though  it  may  afford  evidence  of  the 

land  being  profitable,  and  indeed  wherever  the  land  has  been 
underlet,  as  in  this  care,  the  administrator  is  necessarily  in 
the  position  of  having  entered.    Anciently  an  administrator 
could  not  be  sued  personally  for  rent  due  after  the  death  of 
the  testator,  but  only  in  his  representative  character,  and 
Hargrove's  case  (a)  was  the  first  which  allowed  him  to  be 
sued  in  the  debet  and  detinet.    The  reason  appears  to  have 
been  the  avoiding  circuity  of  action;  for,  if  he  was  sued  as 
administrator,  he  could  not  successfully  plead  plene  admi- 
nistravit,  since  he  would  be  obliged  to  appropriate  the  pro- 
fits of  the  land  to  the  payment  of  the  rent,  and  therefore  if 
he  were  so  sued  there  must  be  a  verdict  against  him  as 
administrator,  to  the  amount  of  which  he  would  be  liable 
in  another  action,  upon  the  bare  suggestion  of  a  devastavit, 
and  therefore  he  was  allowed  to  be  sued  at  once  personally, 
in  order  to  enforce  his  liability  to  the  extent  of  the  profits. 
That  mode  of  declaring  continued  until  Jevens  v.  Har- 
ridgeijb),  very  soon  after  which  it  appears  to  have  occurred 
to  some  pleader  that,  instead  of  the  debet  and  detinet,  and 
the  averment  of  entry,  an  administrator  might  as  well  be  at 
once  charged  as  assignee,  and  Se  welly.  Young  (c)  appear? 
the  first  instance  of  this  new  mode  of  declaring,  and  there 
the  Court  confirmed  it  as  good  after  verdict,  because  "  the 
administrator  or  executor  is  quodam  modo  assignee ;"  and 
very  shortly  afterwards  Hale  C.  J.,  speaking  of  executors, 
says  (d),  "  as  be  takes  the  profits  and  is  as  k  were  an 
assignee."     Hence  calling  an   administrator  an  assignee 
does  not  affect  the  question  of  liability,  and  the  issue  re* 
specting  the  value  of  the  premises  should  be  decided  in 
favour  of  the  defendant,  there  being  no  devastavit  stated, 
nor  any  evidence  of  any.    The  covenant  to  repair  makes  no 

(a)  5  Rep.  3 1,  a.  (<*)  In  BoulUm  v.  Cunon,  Fraem. 

(6)  1  Saund.  1.  837. 

(<•)  2  Keb.  819. 
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difference,  because  the  administrator  was  not  bound  to  ex*  1840.  • 
pend  his  own  money  for  the  purpose,  and  the  note  from 
Williams  on  Executors  is  in  point.  Rubery  v.  Stevens  (a) 
and  Thacker  v.  Wilton  (b)  are  quite  consistent  with  this  Wilson. 
argument.  See  also  1  Wms.  Sound.  Ill,  note(c).  Rem- 
nant v.  Brembridge(c)  also  shews  that,  if  the  administrator 
of  a  lessee  take  possession  of  premises,  he  is  not  liable  for 
rent  if  he  receives  no  profit  from  them.  [PattesonJ.  From 
the  way  in  which  that  case  is  reported,  it  is  impossible  to 
understand  it.]  From  the  language  of  Lord  Denman  C.  J. 
and  Coleridge  J.  in  Thacker  v.  Wil$cn(b),  it  appears  to  fol- 
low that  the  defendant  has  a  right  to  deduct  the  expense  of 
the  party  wall  in  estimating  the  value  of  the  premises. 
Tremeere  v.  Morison  (d)  may  be  said  to  be  against  this  argu- 
ment, but  it  turned  in  some  degree  on  the  plea  being  bad  in 
part,  and  therefore  bad  altogether;  and  from  the  expres- 
sions of  some  of  the  judges  it  seems  to  have  been  assumed 
that  the  liability  of  an  executor  to  the  amount  of  the  rent 
was  a  privilege  of  the  executor,  whereas  it  rather  seems  to 
be  of  the  landlord,  (see  per  Bosanquet  3 -(d),)  and  the  au- 
thorities there  cited  only  shew  that  an  executor  is  liable  for 
waste,  but  not  to  a  covenant  to  keep  in  repair.  That  case 
also  was  compromised  after  a  writ  of  error  sued  out.  [Pat- 
tesonJ.  Reidv.  Lord  Tent  er  den  (e)\a  also  the  same  way.] 
As  to  the  other  part  of  the  issue  it  is  contended  that  it  is 
immaterial,  but,  if  not,  yet  that  there  was  a  sufficient  offer 
to  surrender,  and  that  the  defendant  was  not  bound  to  go  to 
the  expense  of  an  ejectment  out  of  his  own  monies. 

W.  H.  Watson  in  reply.  The  defendant  has  not  made 
out  that  these  premises  were  not  of  greater  value  than  the 
sum  mentioned  in  the  plea.  It  is  clear  that  up  to  1 831 
they  were  worth  150/.  a  year,  and  it  is  by  the  defendant's 

(a)  4  B.&  Ad.  241;  S.  C.  1  N.  (c)  8  Taunt  191 ;  5.  C.  *  B  &. 

&  M.  185.  Moo.  94. 

(*)  3  A.  &  E.  142;  &  C.  4  N.  (</)  1  Bing.  N.  C.  89. 

&  M.  659.  (e)  4Tyrr.  111. 
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1840.  default  that  they  are  not  worth  1 50/,  now.  The  intestate 
having  covenanted  to  repair,  it  was  the  duty  of  the  de- 
fendant to  apply  the  general  aas eta  for  that  purpose.  The 
note  in  Williams  on  Executors  only  thews  what  value  is, 
and  bow  it  is  to  be  estimated.  In  a  lease  of  growing  un- 
derwood in  any  particular  year  the  value  may  be  nothing, 
aa  there  nay  be  no  fail  of  wood ;  in  that  year  therefore  the 
administrator  cannot  be  charged.  In  all  cases  the  executor 
or  administrator  is  bound  to  use  all  due  diligence  to  make 
the  premises  valuable ;  if  he  does  oot»  he  is  guilty  of  a  de- 
vastavit, and  makes  himself  personally  liable.  And  there  is 
no  hardship,  because  the  administration  may  be  renounced 
before  taking  possession. 

Cut,  adv*  vull. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court  (a).— This  was  an  action  of  debt  for  rent  against  the 
defendant  as  assignee  of  a  term.  He  pleaded  that  be  was 
administrator,  that  the  premises  were  of  less  value  than  the 
rent,  and  that  he  had  paid  over  all  the  profit  he  received, 
and  had  fully  administered,  and  that  he  had  offered  to  sur- 
render. The  issue  taken  may  perhaps  be  too  large,  bnt 
there  is  no  demurrer  on  that  ground;  it  also  admits  an 
allegation  in  the  plea  that  the  premises  had  been  under- 
let to  one  Ebsworth  for  the  residue  of  the  term  wanting 
twelve  days,  and  that  Ebsworth  was  insolvent.  By  the  facts 
stated  in  the  case  it  appears  that  the  term  in  question  was 
subject  to  this  under-lease  to  Ebsworth,  and  plainly  there* 
fore  there  was  no  sufficient  offer  to  surrender.  So  far  then 
the  issue  must  be  found  for  the  plaintiff.  The  case  also 
states  that  the  premises,  if  put  into  and  kept  in  repair, 
would  be  worth  150/.  per  annum,  whereas  the  rent  in  the 
lease  is  only  1 48/.,  and  the  rent  in  the  under-lease  to  Ebs- 
worth is  180/.,  after  deducting  30/.  for  some  other  premises 
held  with  these;  a  premium  also  was  paid  on  granting 

(a)  The  reporters  are  indebted  for  the  note  of  the  above  judg- 
to  the  Editor  of  the  Law  Journal      nient. 
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that  under-lease.     There  is  also  a  covenant  to  repair  in         184P- 

the  lease  sued  on.     The  case  also  finds   that  for   two     „     ""T 

Hoa  judge 

years  after  the  death  of  the  lessee  the  defendant  actually        ^  «. 
received  810/.  per  annum  from  the  nndernlessee.    Under 
these  circumstances  the  question  10  whether  the  defend- 
ant prow  the  issue  as  to  the  value  of  the  premises  by 
she,  wing  that  by  reason  of  the  insolvency  of  the  under-lessee 
he  has  not  received  any  profit,  find  that,  by  reason  of  bis 
own  breach  of  eownimt  to  repair,  the  premises  are  of  no 
value*    Aa  to  the  first,  it  clearly  does  not  prove  the  issue. 
The  non-payment  of  rent  by  the  under-lessee  does  not  affect 
the  value  of  the  premises,  but  only  shews  the  value  has  not 
been  obtained,  with  which  the  plaintiff  has  nothing  to  do. 
As  to  the  second,  it  does  not  lie  in  the  defendant's  mouth 
to  say  the  premises  are  not  of  the  value  of  the  rent, 
when  they  might  have,  been  preserved  at  that  value,  and 
might  at  any  time  have  been  restored  to  that  value,  by  the 
defendant  performing  the  duty  cast  on  him  by  the  covenant 
to  repair.     The  general  doctrine  laid  down  in  the  cases  of 
Hubtry  v.  St^veta  (a),  Tremeere  v.  Morum  (6).  and  Reid  v. 
Lord  Ten(erden(c),  and  the  earlier  case*  cited  in  them,  is 
plain  indeed,  that  the  administrator  is  not  liable  heyond  the 
value  of  the  premises.    The  present  case  in  no  respect 
infringes  on  that  doctrine.    It  proceeds  on  this,  that,  as 
against  the  defendant  the  value  of  the  premises  must  be 
taken  to  be  what  they  would  be  worth  if  the  defendant  did 
bis  duty  by  them*  that  is  a  value  greater  than  the  rent,  and 
therefore  we  are  of  opinion  the  verdict  must  stand.    Ano- 
ther question  was  raised  as  to  a  snm  paid  in  respect  to  a 
party-wall ;  hut  we  do  not  think  the  defendant  entitled  to 
deduct  that  sum  at  all,  and,  even  if  be  were  entitled,  be  could 
not  do  so,  without  pleading  either  a  set-off  or  payment. 

Judgment  for  the  plaintiff. 

(a)  4  B.  &  Ad.  241  jS.C.l  N.  (6)  1  Bing.  N.  C.  89. 

AM.  185.  (c)  4Tvrr.  111. 
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Tuesday,  The  QUEEN  V.  TAYLOB. 

May  \3tk. 

Where  a  char-  Ju.  PEEL  on  a  former  day  in  this  term  obtained  a  rule  to 
ration  lhadrP°"  8'16W  caU8C  w^y  an  information,  in  the  nature  of  a  quo  war- 
been  granted,  raoto,  should  not  be  exhibited  against  the  defendant,  to 
charged  a  rule  »Dew  D7  WDat  authority  he  claimed  to  be  coroner  of  Bolton, 
for  a  quo  war-  jn  tj,e  county  of  Lancaster, 
ranto  informa- 
tion,  at  the  in-      The  rule  was  obtained  on  the  affidavit  of  a  Mr.  Rutter } 

"^vaTerelator  w^°  WM  ne'l',er  *  corporator  nor  an  inhabitant  of  the 
against  a  co-  borough.  Mr.  Rutter  was  one  of  the  six  coroners  for  the 
TO?nted*under  county  of  Lancaster,  and  the  district  assigned  to  him  as 
the  charter,  on  one  of  such  coroners  was  the  city  of  Bolton.  The  inhabit- 
that  all  the  *nts  of  Bolton  were,  about  October,  1838,  incorporated  by 
otyections  letters-patent,  and  the  town  council  subsequently  appointed 
tide  applied  the  defeudant  coroner  for  the  same  district  in  which  Mr. 
cSerter  itseU"6  Rutier  c,aiins  to  act-  The  affidavit  set  out  various  facts, 
and  that  the  which  were  made  the  foundation  of  the  following  objections, 
charter  itself  A  A    ,  .      -         , 

could  not  be     as  stated  in  the  rule. 

attacked  «  That  the  charter  granted  to  the  inhabitants  of  the  said 

through  him.     .  m  _  _  „    ,  .     . 

0%>Q  /  borough  was  not  granted  upon  the  petition  of  the  majority 

S  *"7y  ^  *  of  the  inhabitant  householders  of  the  place,  petitioning  for 
a  charter,  and  to  which  the  said  charter  has  been  granted, 
and  now  called  the  borough  of  Bolton,  and  that  the  said 
charter,  which  purports  to  extend  to  the  inhabitants  of  the 
said  borough  the  powers  and  provisions  of  the  statutes  5 
&  6  Will  4,  c.  76,  is  not  granted  or  made  pursuant  to  the 
provisious  of  the  said  act,  and  that  the  powers  and  provi- 
sions in  that  act  contained  are  not  capable  of  being  exer- 
cised by  the  body  claiming  to  be  and  acting  as  the  town 
council  of  the  said  borough. 

"That  the  said  charter  provides  for  the  division  of  the  said 
borough  into  wards,  the  assignment  of  councillors  to  each 
of  such  wards,  the  making  of  a  burgess  list,  the  giving  no- 
tice of  the  same,  and  the  revision  thereof,  and  directs  the 
same  respectively  to  be  had  and  made  in  a  different  manner 


Taylor. 
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from  that  directed  by  the  said  act  for  the  several  boroughs         1840. 
enumerated  in  the  schedules  to  the  said  act.  ^  quee|I 

*c  That  no  burgess  roll  is  directed  to  be  made  by  the  ^  *. 
said  charter,  and  that  no  burgess  roll  was  made  out  pur- 
suant to  the  provisions  of  the  said  act,  before  the  first  elec- 
tion of  councillors,  or  before  the  supposed  appointment  of 
the  said  John  Taylor  as  coroner  for  the  said  borough,  and 
that  the  electoral  body  of  burgesses  appointed  by  the  said 
charter  for  the  election  of  the  first  councillors  is  differently 
constituted  from  the  electoral  body  of  burgesses  appointed 
by  the  said  act,  and  that  the  time  appointed  for  the  several 
elections  by  the  said  act  of  councillors,  aldermen,  and 
mayor  is  without  any  necessity  varied  by  the  said  charter 
as  to  the  first  election  of  those  respective  officers,  and  that 
there  was  not  at  the  time  of  the  said  appointment  of  the  said 
John  Taylor  any  legal  grant  of  a  court  of  quarter  sessions 
to  the  inhabitants  of  the  said  borough,  nor  any  such  court 
legally  constituted,  inasmuch  as  there  was  not  then,  or  at 
any  time  before  or  since,  any  gaol  in,  of,  for,  or  belonging 
to,  the  said  borough." 

Crompton  now  shewed  cause,  and  contended  that  Mr. 
Rutter,  being  a  stranger  to  the  borough,  was  no  good  re- 
lator, inasmuch  as  he  made  out  his  case  as  one  of  a  mere  pri- 
vate franchise,  and  also  that,  as  the  charter  of  the  corpora- 
tion itself  was  attacked,  the  information  could  be  filed  by  the 
Attorney-General  only.  He  cited  Rex  v.  Ogden(a),  Rex 
v.  St.  John{b)f  Rex  v.  Trevenen(c),  and  Rex  v.  Hodge  (d). 
He  then  adverted  to  the  grounds  stated  in  the  rule,  but  they 
became  immaterial. 

Creiswelt  and  Z.  Peel  contnL  Rex  v.  Ogden  seems  to 
have  been  misunderstood,  it  does  not  apply  unless  the 
office  itself  is  of  a  private  nature.    It  is  no  good  objection 

(a)  10  B.  &  C.  230.  (c)  SB.&  Aid.  330. 

(6)  2  Selw.  N.  P.  1172  (Quo  War-      (<Q  Ibid.  344,  n. 
ranto,  9th  edit.). 
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1840.        t°  *  relator  that  he  has  a  private  interest  in  dispossessing  a 

*+**+*       person  of  a  public  office;  the  interest  which  an  individual 

viubbv    ^  jn  gucjj  ^  0jjjce  |QU8t  a|wlj$  be  of  a  private  nature. 

Tats**.  The  office  of  coroner  is  undoubtedly  of  a  public  nature, 
and  strangers  ma;  apply  for  an  information  in  respect  of  a 
corporate  office,  which  may  be  exercised  against  strangers. 
The  present  relator  has  a  two-fold  claim,  he  applies  in  re- 
spect of  a  public  office,  the  usurpation  of  which  interferes 
with  the  due  exercise  of  his  own  public  office.  They  then 
referred  to  Com.  Dig.  Quo  Warranto  (A),  Rex  v.  Brown  (a), 
and  Tancred  on  Informations  in  the  nature  of  Quo  War* 
ranto,  25. 

As  to  this  proceeding  being  against  the  defendant  by 
name,  but  in  reality  against  the  corporation,  the  informa- 
tion is  properly  directed  against  the  officer  rather  than 
against  the  body  claiming  to  appoint  bim;  judgment  of 
ouster  would  be  obtained  against  bim.  An  action  for 
money  had  and  received  would  decide  nothing  in  rein,  and  a 
decision  in  such  a  proceeding  might  be  questioned  whenever 
the  coroner  held  an  inquisition.  Rex  v.  White  (b)  shews  that, 
so  long  as  the  information  itself  is  against  individual  mem- 
bers of  a  corporation,  it  is  no  objection  that  the  tendency  of 
such  an  informatioq  is  to  (Jissplve  the  corporation. 

Lord  Ppnman  Ct  Jt — When  we  find  a  public  officer  in 
an  important  office  wq  should  not  allow  bis  title  to  be 
questioned  on  light  grounds,  The  defendant  holds  office 
under  a  charter  granted  by  the  crown.  We  cannot  allow 
the  charter  to  be  attacked  through  him.  The  validity  of 
the  charter  must  be  argued  in  some  other  way. 

LiTTtEDALB  J.  concurred, 

Pattison  J. — This  is  not  the  case  of  «n  information 
against  an  officer  in  a  corporation,  the  existence  of  which  is 
admitted.    The  existence  of  the  corporation  itself  is  dis- 

(o)  3  T.  R.  574,  n.  (6)  1  N.  &  P.  8k 
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puted.     This  is  an  application  at  the  suit  of  the  crown  to        1840. 


set  aside  a  charter  grauted  by  the  crown  itself.  m    ^ 

&  J  The  Qoebn 

V. 

Rule  discharged  (a).  Taylor. 

(«)  Coleridge  J.  was  in  the  Bail  Court. 


Parker  v.  Mitchell  and  others.  J       Wednesday 

XRESPASS  quare  clausum  /regit.       T  a   1      f 

Pleas:  Not  guilty;  and  two  other  pleas,  under  2  &  3  twenty  years 
Will.  4,  c.  71,  s.  2,  of  right  of  way  for  twenty  and  forty  ^f^d^a 
years  respectively.  ft  3  Will.  4, 

At  the  trial  before  Coleridge  J.  at  the  last  Yorkshire  mtmbe  sup- 
spring  assizes,  evidence  was  given  of  user,  in  support  of  P°rtfd  by  user 
these  pleas,  more  than  fifty  years  ago,  but  there  was  a  down  to  the 

failure  to  shew  that  the  user  continued  for  the  last  four  com™SJ?f" 

ment  of  tne 

or  five  years  before  the  commencement  of  the  action.     The  action. 

Proof  iff 

learned  judge  thought  the  defendant  had  no  case,    and  user  coin. 

directed  a  verdict  for  the  plaintiff.  mencing  forty 

years  ago,  but 
discontinued 

Alexander  now  moved  for  a  new  trial  on  the  ground  of  *°ur  °'  *** 
....  ,  t  .  years  before 

misdirection,  and,  to  shew  that  continued  user  was  not  the  com- 

necessary,  he  cited  Pay  tie  v.  Shedden  (J)).  SeSd?is°f 

insufficient. 

Per  Curiam  (c). 

Rule  refused. 

(*)  1  M.  ft  Rob.  389.  (c)  Lord  Denman  C.  J.,  LUtk- 

dale,  PaUnon,  and  Coleridge,  Js. 
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SITTINGS  IN  BANC  AFTER  EASTER  TERM. 


Thurtdny,  SHBEMAN  V.  THOMPSON. 

May  141*. 

The  defendant  ASSUMPSIT,  by  drawer  against  acceptor  of  a  bill  of 
to^^ilnriff  "change,  for  17/.  dated  25th  August,  1838. 
in  1U  and  Plea  :  that  before  the  commencement  of  this  suit,  and 

discharged  before  the  defendant's  discharge  by  the  Court  for  the  Re- 
^ZZttofu?  ,icf  of  Ia80,vent  Debtors,  to  wit,  on  the  30th  March,  1837, 
toltent  Deb-    the  defendant  being  then  indebted  to  the  plaintiff  in  the  sum 

Xrards  a*  of  l  ll*  U*'  M-  mide  his  biH  of  exch»ngc»  and  directed 
cepted  a  bill  the  same  to  one  Newnham,  and  required  him  to  pay  to  the 
dnwn'b^e  defendant  or  his  order,  the  sum  of  1 U.  14*.  &*.,  which  bill 
plaintiff,  for  Newnham  accepted,  and  the  defendant  indorsed  and  deli- 
beration was  vered  to  the  plaintiff,  who  received  it  on  account  of  the  said 

the  above  sam  8Um  0f  j  j/,  \  4s.  6d.  in  which  the  defendant  was  indebted 

of  11/.  and  a 

farther  sum,      to  the  plaintiff;  that  the  defendant  afterwards^  and  after  the 

d6b?-LnCW  8ai(*  bill  had  been  so  drawn  and  indorsd  as  aforesaid,  and 

Held,  in  an  before  the  commencement  of  this  suit,  to  wit,  on  the  27th 

bUMLhat  he*  October,  1837,  by  a  certain  order  then  made  by  the  Court 

could  not  for  the  Relief  of  Insolvent  Debtors,  held,  to  wit,  at  &&, 

charge  under  the  defendant  was  duly  discharged  (under  7  Geo.  4,  c.  57,) 

*"•  *  Geo%  4»  of  and  from  the  said  debt  of  1 1/.  14s.  6rf.,  in  respect  whereof 
c.  57,  as  an  '  r 

answer  to         the  last-mentioned  bill  of  exchange  was  drawn,  and  from  all 
thourfihe        liability  in  respect  of  it,  except  as  in  the  said  act  is  men- 
might  as  to       tioned,  and  that  the  discbarge  still  remains  in  full  force ; 
to  the  old  debt,  that  afterwards,  and  before  the  commencement  of  this  suit, 
to  wit,  in  August  1838,  an  account  was  stated  between 
the  plaintiff  and  the  defendant,  concerning  the  last-men- 
tioned bill  of  exchange  and  the  said  debt  of  1 1  /•  14s.  &/., 
and  concerning  a  certain  sum  of  money,  to  wit,  1  Is.  claimed 
by  the  plaintiff  from  the  defendant  for  interest  on  that  bill ; 
and  concerning  a  certain  other  sum  of  money,    to  wit, 
6/*  10s.,  then  alleged  by  the  plaintiff  to  be  due  to  htm  from 
the  defendaut  for  goods  sold  and  delivered  by  the  plaintiff 
to  the  defendant,  and   upon  such  accounting,  the  same 
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being  concerning  the  several  debts  and  claims  in  this  plea  1840. 
hereinbefore  mentioned,  and  not  concerning  any  other 
claim  or  demand  against  the  defendant  whatever,  it  was 
found  that  the  defendant  was  indebted  to  the  plaintiff  in 
the  sum  of  18/.  \5s.6d.,  which  sum  of  18/.  \5s.6d.  was 
made  up  of  the  amount  of  the  last-mentioned  bill  of  ex- 
change with  the  said  interest,  together  with  the  balance 
then  remaining  unpaid  of  the  said  sum  of  6/.  10s.,  and  of 
no  other  consideration  whatever.  And  the  defendant  avers 
that  the  said  sum  of  17/.  (a),  so  due  upon  the  said  state- 
ment of  account,  was  the  consideration  for  the  acceptance 
of  the  bill  in  the  declaration  mentioned  by  him  the  defend- 
ant as  aforesaid ;  and  that  he  accepted  the  same  for  and  in 
respect  of  the  same  debt  from  part  of  which  he  had  been 
so  discharged  by  the  order  of  the  Court  for  the  Relief  of 
Insolvent  Debtors,  and  that  there  never  was  any  other 
consideration  for  the  defendant's  acceptance  of  the  bill. 

Special  demurrer,  setting  out  for  cause  (inter  alia)  that 
the  plea  is  improperly  pleaded  to  the  whole  of  the  declara- 
tion, the  matters  alleged  furnishing  a  defence  to  part  only 
of  the  cause  of  action  stated. 

Creasy,  in  support  of  the  demurrer.  It  is  clear  that,  as 
between  the  drawer  and  acceptor  of  a  bill  of  exchange,  if 
consideration  be  wanting  as  to  part  of  the  amount,  the  ac- 
ceptor pro  tanto  is  not  liable,  but  he  is  liable  for  the 
remainder;  Darnell  v.  Williams  (b),  Barber v.  Backhouse  (c). 
A  defence,  therefore,  which  applies  to  part  only  of  the  con- 
sideration, must  be  bad  if  pleaded  to  the  whole.  By  the 
Insolvent  Debtors'  Acts,  7  Geo.  4,  c  57,  s.  6 1,  and  1  &  2 
Vict.  c.  1 10,  8.  91,  the  giving  a  bill  under  the  circumstances 
mentioned  in  the  plea  is  not  made  illegal,  so  as  to  vitiate  the 
security  entirely,  but  a  statutable  defence  is  given  to  the  in- 
solvent (if  be  chooses  to  avail  himself  of  it)  in  cases  where 
the  security  is  given  for  an  old  debt.  Those  statutes,  there- 
fa)  Sic.  (c)  Peake's  Ca.  61. 
(6)  3  Stark.  Ca.  166. 
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1840.        fare,  are  not  like  the  Tippling  Act,,  24  Geo.  %  c.  40,  which 
makes  contracts  against  the  provisions  of  the  act  altogether 
V.  illegal,  and  vitiates  every  security  of  which  any  such  illegal 

Thompson,  extract  forms  a  part  consideration ;  Scoti  v*  Giiimore{a)4 
But  there  is  toothing  illegal  in  giving  security  for  a  debt, 
from  which  a  party  has  been  discharged  under  the  Insol- 
vent Debtors'  Act,  and,  unless  the  statutable  defence  is  set 
tip  in  due  time*  the  Court  will  enforce  the  security,  Phil- 
pet  v.  Asiett  (6)  $  or  at  all  events,  will  only  set  aside  so 
much  of  the  security  as  relates  to  the  old  debt,  Smith  v< 
Alexander  (c).  That  case  seems  expressly  in  point  with 
the  present.  The  defendant  there  had  been  discharged 
under  the  Insolveut  Debtors'  Act,  and  after  his  discharge 
he  induced  the  plaintiff  to  advance  him  more  money,  by 
giving  him  a  warrant  of  attorney  for  the  old  debt  as  well  as 
for  the  new.  Williams  J.  set  aside  the  judgment  signed  on 
the  warrant  of  attorney  to  the  extent  of  the  old  debt  only. 

R.  V.  Richards  contr&r  Sect.  61,  of  7  Geo*  4,  c.  57, 
enacts,  that  no  execution  shall  issue  "  in  any  action  upoit 
any  new  contract  or  security  for  payment"  of  a  debt  from 
which  the  debtor  has  been  discharged,  and  provides  that, 
"  if  any  action  b*  brought/'  the  debtor  may  plead  generally 
that  he  was  duly  discharged  according  to  the  dct.  The 
question  therefore  is,  whether  this  is  not  a  new  contract  or 
setiurity  for  the  payment  of  a  debt  from  which  the  defend-* 
ant  has  been  discharged.  The  intention  of  the  act  was* 
that  no  new  security  should  be  given  by  a  debtor  for  a  die* 
charged  debt,  whether  that  security  wis  given  on  fresh  com 
sideration  or  not  Smith  v*  Alexander  (c),  which  is  relied 
upon,  is  not  hi  point,  for,  warrant  of  attorney  not  being  men- 
tioned in  the  act,  it  was  a  mere  exercise  of  the  equttaMe  ju- 
risdiction of  the  Court.  But  in  Evans  v<  Williams  (rf)>  where 
the  defendant,  and  one  Edward*  as  his  surety,  had  given 

(a)  3  Taunt.  296.  (c)  5  Dowl.  P.  C.  13. 

(/>)  1C.,M.&R.85.  (d)  lC.fcM.  90. 
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the  plaintiff  a  promissory  note,  and  had  afterwards  been  mo. 
discharged  from  the  debt  under  the  Insolvent  Debtors9  Act, 
and  on  the  plaintiff  applying  to  Edward*  for  the  amount  of 
the  note,  the  defendant,  to  prevent  proceedings  against 
Edwards,  gave  a  note  for  the  amount  of  the  old  debt,  with 
interest  and  charges,  the  Court  held  that  the  security  was 
void,  as  it  was  a  new  contract  for  the  payment  of  an  old 
debt,  and  that  "  the  only  new  ingredient  was  an  additional 
consideration  thrown  in."  It  would  seem  by  the  judgment 
of  the  Court  in  Philpot  v.  Aslett(a)9  that  a  plea  like  the 
present  is  a  good  defence,  but  the  decision  turned  upon 
the  defence  not  having  been  set  up  in  proper  time.  So  in 
Ashley  v.  Kitlick(b)f  where  the  defendant,  an  insolvent 
debtor,  had  been  remanded  for  six  months,  at  the  suit  of  a 
creditor,  who  agreed  to  his  discharge  on  receiving  a  bill  of 
exchange  for  part  of  his  debt;  it  was  held  that  he  could 
not  be  sued  on  the  bill,  although  his  discharge  from  cus- 
tody formed  a  new  consideration.  These  cases  shew  that, 
when  the  security  is  given  for  an  old  debt,  although  addi- 
tional consideration  be  added,  no  action  cau  be  brought 
upon  it.  The  proper  course  for  the  plaintiff  would  have 
been  to  sue  upon  the  new  consideration  separately. 

Creasy  in  reply.  The  insolvent  acts  do  not  enact  that 
no  actions  shall  be  brought  upon  new  contracts  for  old 
debts,  but  on  the  contrary,  contemplate  such  actions,  and 
merely  enable  the  party  sued  to  set  up  a  defence.  Neb* 
ther  the  words  of  the  act,  nor  the  spirit  of  the  act,  require 
that  the  defence  should  apply  to  more  than  the  discharged 
debt. 

Lord  Denman  C.  J.— The  question  turns  on  the  mean- 
ing of  the  6 1st  section  of  7  Geo.  4,  c.  57,  and  it  is  clear 
that  if  that  section  had  made  void  any  security  given  for  a 
debt,  from  which  the  debtor  had  been   discharged,  the 

(a)  1  C,  M.  &  R.  85.  (*)  SM.&W.  509. 
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Security  would  be  also  void,  although  given  to  secure  other 
valid  debts.  On  first  sight  it  would  appear  that  in  Evans 
v.  William*  (a)  the  Court  of  Exchequer  had  put  that  con- 
struction on  the  statute,  for  Lord  Lyndhunt  C.  B.,  in 
giving  judgment  says,  "the  defendant  executes  a  fresh  note 
including  the  same  sum  of  money,9*  as  if  there  were  other 
sums  covered  by  the  note,  not  connected  with  the  old  debt 
But,  on  looking  into  the  case,  it  seems  that  the  note  was 
given  for  the  amount  of  the  old  debt,  with  interest  and 
charges,  which  no  doubt  was  part  of  the  old  debt,  and  was 
so  taken  by  the  Court.  We  de  not,  therefore,  think  it  an 
authority  in  the  present  case. 

A  defendant,  when  sued  on  a  security  like  the  present, 
has  full  power  of  setting  up  the  statutable  defence  as  lb 
the  discharged  debt,  but  I  think  he  remains  liable  on  the 
remaining  part  of  the  consideration.  I  do  not  think  we  are 
deciding  contrary  to  Evan*  v.  Williams\(a)  in  coming  to 
this  conclusion,  but  that  we  are  giving  effect,  and  the  pro- 
per effect,  to  the  words  of  the  statute,  in  holding  that  it 
only  affords  a  defence  as  to  debts  from  which  a  defendant 
has  been  discharged. 

Littledalb  J. — I  am  of  the  same  opinion,  but  not 
without  some  doubt  from  the  circumstance  that  the  contract 
on  which  the  defendant  is  sued  is  entire.  He  certainly 
might  have  protected  himself  in  this  action  by  pleading  as 
to  part  of  the  consideration,  but  there  would  have  been  a 
good  deal  of  difficulty  in  knowing  how  to  apply  the  statute, 
if,  instead  of  a  bill  of  exchange,  a  bond  had  been  given. 
However,  we  have  not  that  case  before  us  now.  The  act 
does  not  say,  that  all  securities  given  for  an  old  debt  shall 
be  void,  but  gives  a  discharge  that  may  be  «et  up  by  plea. 
I  think,  therefore,  to  make  the  statute  available,  it  must  be 
held  that  securities  given  for  an  old  and  new  debt  are  di- 
visible, and  may  be  pleaded  to  separately. 


(a)  1  C.  &  M.  30. 
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Coleridge  J.  (a) — 1  am  of  the  same  opinion,  and  1  con- 
fine myself  to  the  particular  relation  between  these  parties. 
There  is  no  doubt  that,  as  between  the  drawer  and  acceptor 
of  a  bill,  the  latter  may  be  liable  for  a  part  only  of  the 
amount,  and  that  the  drawer  may  set  up  a  defence  as  to  part 
only.  In  this  case,  the  object  of  legislation  in  the  Insol- 
vent Debtors9  Act  was  to  prevent  a  discharged  debtor  from 
being  sued  on  an  old  debt,  except  upon  the  judgment 
entered  up  against  him  under  the  act  If  that  be  so,  the 
remedy  to  be  expected  is  an  enactment  that  he  should 
not  be  sued  on  any  security  he  might  give  for  the  old  debt; 
but  what  is  there  which  should  have  made  the  legislature 
provide  that  he  should  also  be  free  on  any  security  that 
he  might  give  for  a  new  debt,  merely  because  it  mixes  up 
an  old  debt  with  it.  The  words  of  section  6 1  are  confined 
an  express  terms  to  the  old  debt  and  therefore  we  are  not 
required  by  the  language  used  to  press  them  further  than 
the  manifest  intention  of  the  act  warrants.  Of  the  several 
cases  cited,  Evans  v,  Williams  (b)  seemed  at  first  a  direct 
authority  for  the  defendant,  but,  on  looking  attentively  at 
the  judgment  of  the  Court,  I  do  not  think  that  it  is,  for  the 
decision  evidently  proceeds  on  the  note  being  given  for  the 
same  amount  and  for  the  same  debt  as  that  from  which  the 
defendant  had  been  discharged. 

Judgment  for  the  plaintiff. 
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Howden  v.  Haigh  and  another. 


Thurt&y, 
May  14/*. 

ASSUMPSIT*  upon  three  promissory  notes  of  the  de-  Where  the 
fendants,  for  77/.  6s.  3d.  each,  dated  the  26th  July,  1838,  £"55^ 

composition 
deed,  by  which  the  creditors  of  the  defendant  agreed  to  take  the  defendant's  bills  at 
long  dates  for  their  respective  dtbts,  stipulated,  without  their  knowledge,  for  a  bill  of 
exchange  to  be  indorsed  to  him  by  the  defendant  for  a  further  sum,  the  whole  agreement 
between  the  plaintiff  and  defendant  is  void,  as  being  fraudulent  upon  the  other  creditors, 
and  the  latter  cannot  recover  upon  the  defendant's  bills  for  the  amount  of  the  composi- 
tion money,  even  although  he  has  received  nothing  on  the  bill  iudorsed  to  him  by  the 
defendant. 
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1840.  payable  to  the  plaintiff  at  six,  nine  and  twelve  months  re- 
spectively. Pleas :  1st,  that  before  the  making  of  the  pro- 
missory notes  declared  on,  to  wit,  on  26th  July,  1838,  the 
defendants  were  indebted  to  the  plaintiff  and  divers  other 
persons  in  divers  sums  of  money,  which  they  were  then 
unable  to  pay  without  making  sale  of  their  estate  and 
effects,  to  the  great  prejudice  of  the  trade  of  them  the  de- 
fendants ;  and  thereupon,  for  the  satisfaction  of  the  plain- 
tiff and  the  other  creditors  of  the  defendants,  they,  the  de- 
fendants, then  proposed  to  the  plaintiff  and  the  other  cre- 
ditors, in  manner  and  at  the  times  hereinafter  mentioned, 
provided  they  would  permit  the  defendants  to  pursue  their 
said  trade  or  business  without  molestation,  that  is  to  say, 
the  sum  of  5s.  in  the  pound,  to  be  paid  on  the  execution  of 
proper  articles  of  agreement  between  the  defendants  and 
the  plaintiff  and  the  other  creditors,  to  be  prepared  for  the 
purpose  of  carrying  the  said  proposition  into  effect,  by  pro- 
missory notes  at  two  months,  with  a  satisfactory  security 
for  the  due  payment  thereof;  and  the  further  remaining 
sum  of  15s.  in  the  pound  to  be  paid  by  the  defendants* 
own  notes,  by  three  equal  instalments  at  six,  nine  and 
twelve  months  from  the  date  thereof.  Averment,  that  on 
the  same  day  and  year,  in  pursuance  of  the  said  proposition 
and  agreement,  and  in  order  to  carry  the  said  proposition 
into  effect,  certain  articles  of  agreement  between  the  de- 
fendants and  the  plaintiff  and  the  other  creditors  were  duly 
prepared,  bearing  date,  to  wit,  on  the  26th  July,  in  the  year 
aforesaid,  and  were  duly  seated,  delivered  and  executed  by 
the  plaintiff  and  the  other  creditors,  which  articles,  &c. 
(profert);  whereby,  after  reciting  the  proposition  aforesaid, 
the  plaintiff  and  the  other  creditors  did  agree  to  accept  of 
their  respective  debts  to  be  paid  in  manner  aforesaid,  and 
in  consideration  thereof  severally  and  respectively  gave  and 
granted  to  the  defendants  full  liberty  and  license  to  attend 
to  and  manage  their  trade  or  business,  and  to  transact  any 
affairs,  matters  or  things  whatsoever,  at  any  place  within 
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the  United  Kingdom,  at  their  free  will  and  pleasure,  and 
without  any  let,  suit  or  action,  arrest,  &c.  by  the  plaintiff 
or  the  other  creditors,  or  any  of  them,  from  aud  during  the 
space  of  twelve  calendar  months  after  the  day  of  the  date 
thereof,  if  the  defendants  should  so  long  live.  Averment, 
that  before  and  at  the  time  of  the  making  of  the  said  pro- 
posal and  agreement  to  and  with  and  between  the  plaintiff 
and  the  said  other  creditors,  it  was  unlawfully  and  fraudu- 
lently agreed,  to  wit,  on  the  said  day  and  year  aforesaid, 
between  the  plaintiff  and  the  defendants,  without  the 
knowledge  or  consent  of  the  other  creditors  or  any  of  them, 
and  in  fraud  thereof,  that  the  defendants  should  indorse  a 
certaiu  bill  of  exchange  to  the  plaintiffs,  to  wit,  a  bill  drawn 
by  the  defendants  upon  and  accepted  by  certain  persons 
carrying  on  trade  under  the  name  of  J.  &  G.  Breid,  for  the 
payment  of  76/.  125.,  in  fraud  of  the  other  creditors,  in 
order  to  give  the  plaintiff  a  fraudulent  preference  beyond 
the  other  creditors,  and  to  induce  him  to  execute  the  said 
articles  of  agreement,  and  become  a  party  to  the  same  and 
to  the  said  agreement.  Averment,  that  defendants  did,  to 
wit,  on  &c.  in  pursuance  of  the  said  fraudulent  agreement 
between  the  plaintiff  and  the  defendants,  and  in  fraud  of 
the  said  other  creditors,  and  for  the  purpose  last  aforesaid, 
indorse  the  said  last-mentioned  bill  of  exchange,  and  deliver 
the  same  to  the  plaintiff,  and  also  make  and  deliver  the 
said  three  promissory  notes  in  the  declaration  mentioned, 
the  sums  mentioned  in  the  said  notes  amounting  together 
to  the  amount  of  the  sum  in  which  the  defendants  were 
indebted  to  the  plaintiff  as  aforesaid,  in  the  proportion  of 
15s.  iu  the  pound.     Verification. 

Replication  to  the  first  plea ;  that  the  said  bill  of  ex- 
change, for  the  payment  of  76/.  12s.  in  that  plea  mentioned, 
hath  not,  nor  bath  any  part  of  the  amount  thereof,  been 
paid,  although  the  same  became  due  and  payable,  according 
to  the  tenor  and  effect  thereof,  on  a  certain  day  before  the 
commencement  of  this  suit,  to  wit,  on  &c,  and  that  he  the 
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1840.  plaintiff  hath  not  enforced  or  obtaiued  payment  of  the  said 
bill  or  of  any  part  thereof,    Verification. 

Demurrer,  and  joiuder  in  demurrer. 

The  point  stated  by  the  defendants  for  argument  was 
that  this  replication  was  bad,  because  it  was  immaterial 
whether  the  bill  in  the  replication  mentioned  was  paid  or 
not. 

Cowling,  in  support  of  the  demurrer.  It  appears  by 
the  facts  stated  in  the  plea  that  the  plaintiff  consented  to 
sign  the  composition  deed,  and  take  the  defendants9  note 
on  receiving  a  bill  of  exchange  for  an  additional  sum. 
This  was  a  fraud  upon  the  other  creditors;  and  therefore 
on  the  principle  of  the  decided  cases  the  plaintiff  cannot 
recover  upon  the  notes.  It  is  immaterial  whether  the 
plaintiff  has  received  any  thing  or  not  upon  the  bill  of  ex- 
change, for  it  is  the  fraudulent  agreement  which  vitiates 
the  contract  (a),  and  he  may  at  any  time  sue  Messrs.  Brad 
on  the  bill.  The  fraud  upon  the  other  creditors  consists 
in  the  concealment  of  assets.  If  they  had  been  aware  that 
the  defendants  had  possessed  this  bill,  they  might  not  have 
entered  into  the  composition  deed.  Suppose  the  defend- 
ants had  been  possessed  of  a  house  or  a  ship,  and  they  had 
made  it  over  secretly  to  the  plaintiff,— would  not  that  be  a 
fraud  on  the  creditors  f  Or  suppose  the  plaintiff  bad  only 
consented  to  sign  on  receiving  collateral  security,  the  other 
creditors  would  be  defrauded  who  signed  in  ignorance  of 
that  fact.  That  is  the  case  of  Leicester  v.  Bose(b)\  Lord 
Eilenborough  C.  J.  said  there,  the  principle  in  these  cases 
is,  "  that  where  the  creditors  in  general  have  bargained  for 
an  equality  of  benefit  and  mutuality  of  security,  it  shall  not 
be  competent  for  one  of  them  to  secure  any  partial  benefit 
or  security  to  himself."  So  also  in  Knight  vu  Hunt  (c), 
which  is  more  like  the  present  case,  it  was  held  that  any 

(o)  See  Wells  v.  Gating,  1  13.  (b)  4  Bast,  37*. 

&  B.  447.  (c)  5  Bing.  432. 
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contract  ty  one  creditor  to  obtain  more  than  the  rest  was  a 
fraud,  ftyt  the  contract  of  the  plaintiff  was  to  obtain 
more,  aitf  the  notes  sued  upon  were  given  in  pursuance  of 
the -contract;  the  whole  therefore  is  tainted  with  the  fraud. 
Suppose  that,  instead  of  the  bill  of  exchange  having  been 
given  separately,  it  had  been  secretly  agreed  between  the 
.parties  that  the  defendant  should  give  a  bill  of  exchange  for 
a  larger  sum  than  the  other  creditors, — it  is  clear  from  the 
principles  laid  down  in  the  case  just  decided,  Sherman  v. 
Thompson  (a) t  that  the  plaintiff  could  not  have  recovered. 
But  what  difference  can  it  make  whether,  in  pursuance  of 
a  fraudulent  contract,  the  plaintiff  receive  a  bill  for  the 
whole  amount  or  two  separate  securities  for  it? 
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Addison  contri.  The  fallacy  in  the  argument  for  the 
defendants  is  in  assuming  the  presept  action  on  the  promis- 
sory notes  to  be  the  same  gs  an  action  on  the  bill  of  ex* 
change.  If  the  contract  to  receive  that  bill  of  exchange 
was  a  fraud  on  the  other  creditors,  it  could  not  be  sued 
upon;  but  there  is  nothing  to  prevent  the  plaintiff  recover- 
ing on  the  notes  for  his  boo&  fide  debt,  as  well  as  any  other 
creditor.  In  Leicester  v.  Rose  (b)  the  action  was  brought 
to  enforce  the  fraudulent  agreement,  and,  if  the  plaintiff 
,bad  succeeded,  he  would  have  got  more  than  the  other  cre- 
ditors ;  and  so  in  Knight  v.  Hunt(c),  where  it  was  admitted 
at  the  trial  that  the  creditor  might  have  sued  on  the  note 
given  by  the  debtor,  if  the  creditor  had  not  received  the 
amount  aliunde;  but  there  is  no  authority  to  shew  that,  be- 
cause a  creditor  has  stipulated  for  additional  security  to 
what  other  creditors  receive,  he  is  not  to  receive  the  com- 
position for  his  debt  like  the  rest.  The;  principle  laid  down 
in  all  the  cases  on  the  subject  is,  that  one  creditor  shall  not 
obtain  more  than  the  others.  The  plaintiff  has  not  obtained 
.more ;  and  he  will  not  obtajn  more  by  recovering  on  these 


(«)  Ante,  65C. 
(6)  4  East,  572. 


(«)  5  Bing.  432. 
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notes.  The  agreement  was  fraudulent  only  as  regarded 
the  bill  of  exchange,  not  as  to  the  promissory  notes.  The 
argument  on  the  other  side  proceeds  on  the  ground  that 
these  securities  are  not  divisible;  but  that  is  the  distinc- 
tion ;  the  contract  as  to  the  bill  of  exchange  was  void,  and 
cannot  be  enforced  ;  but  the  contract  as  to  the  notes  was  a 
valid  contract  to  receive  the  notes  in  payment  of  the  de- 
fendants' debt.  It  cannot  be  contended  that  that  debt  no 
longer  exists. 


Cowling  in  reply.  The  defendants  contend  that  because 
the  plaintiff  was  to  receive  payment  by  two  different  securi- 
ties, one  may  be  enforced  though  the  other  is  bad.  But,  if 
a  contract  is  fraudulent,  all  the  securities  given  in  pursu- 
ance of  it  are  void :  White  v.  Wright  (a).  It  is  immaterial 
whether  the  plaintiff  has  received  more  than  the  other  cre- 
ditors ;  it  is  the  stipulating  to  receive  more,  without  their 
knowledge,  which  constitutes  the  fraud. 


Lord  Denman  C.  J. — I  adopt  Lord  EUenboroitgh's  lan- 
guage in  fjeicester  v.  Rose  (b),  us  the  best  expression  of  my 
opinion, — "  from  the  first  mention  of  this  case  to  the  pre- 
sent moment  I  have  never  entertained  a  particle  of  doubt 
upon  it."  It  appears  clearly  by  the  facts  stated  in  the  plea 
that  the  contract  between  the  parties  was  one  by  which  the 
plaintiff  was  to  obtain  a  larger  sum  than  the  rest  of  the 
creditors ;  and  this  transaction  being  brought  to  the  notice 
of  the  Court,  we  are  bound  to  declare  the  whole  void.  If 
the  plaintiff  had  the  bill  of  exchange  paid  away  to  a  bonft 
fide  indorser,  there  would  have  been  difficulty  in  resisting 
payment  of  it ;  and  therefore  the  plaintiff  probably  might 
obtain  more  upon  the  securities  than  the  other  creditors, 
consistently  even  with  the  facts  stated  in  the  replication. 
The  language  of  Best  J.,  in  Knight  v.  Hunt(c),  is  very 
applicable ; — "  Perhaps  there  is  no  case  exactly  like  this ; 


(«)  SB.  &  C.  273;  S.C.  5  D. 
&  R.  110. 


(*)  4  East,  372. 
(c)  5  Bing.  432. 
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but  as  no  two  cases  are  ever  alike  in  all  respects,  the  best 
way  is  to  extract  a  principle  from  analogous  decisions; 
and  the  principle  to  be  extracted  from  all  the  cases  on  this 
subject  is,  that  a  man  who  enters  into  an  engagement  of 
this  kind  is  not  to  be  deceived." 
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Littledale  J. — A  great  number  of  cases  have  been  de- 
cided on  these  composition  deeds  during  the  last  forty 
years;  but  none  of  them  are  very  applicable  here.  In 
Leicester  v.  Rose  (a)  the  action  was  brought  on  the  security 
which  had  been  given  beyond  what  the  other  creditors  had ; 
and  it  was  held  that  the  action  did  not  lie.  So  also  in 
Knight  v.  Hunt  (b)  the  plaintiff,  having  already  recovered 
the  amount  of  the  composition,  sought  to  obtain  an  addi- 
tional sum.  Those  cases  therefore  only  decided  that  one 
creditor  should  receive  no  more  than  the  others.  It  is  now 
sought  to  carry  that  principle  further,  and  to  make  the 
whole  transaction,  wherein  one  creditor  stipulates  for  more 
than  the  others,  fraudulent  and  void,  even  although  that 
creditor  does  not  seek  to  recover  more  than  the  others. 
The  question  arises  whether,  on  the  terms  of  this  plea 
(which  his  lordship  read),  the  unlawful  agreement  between 
the  parties  extends  to  the  whole  transaction;  and  on  the 
whole  I  think  it  does.  The  fraud  consisting  in  the  stipu- 
lation to  receive  more  than  the  rest  of  the  creditors,  it  is 
perhaps  most  expedient  to  hold  that  the  whole  agreement 
is  void.  Here  part  of  the  agreement  between  the  defend- 
ants and  their  creditors  was  that  they  should  carry  on  their 
trade  as  usual ;  but  the  withdrawal  from  them  of  the  bill 
of  exchange,  which  was  part  of  their  assets,  was  a  fraud 
upon  that  agreement,  by  crippling  their  means  to  do  so. 
That  therefore  was  a  fraud  upon  the  creditors,  and  the 
defendants  are  entitled  to  our  judgment. 

Coleridge  J.— The   principle   which   governs   these 

(a)  4  East,  372.  (6)  5  fiing.  432. 
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composition  deeds  is  that  the  utmost  good  faith  should 
exist  between  all  parties,  that  no  collusion  should  exist  be- 
tween any  one  creditor  and  the  debtor,  and  that  all  the 
assets  of  the  latter  should  be  known.  These  conditions 
have  evidently  not  been  complied  with  here;  for  there  was 
a  collusive  agreement  between  the  plaintiff  and  defendants, 
and  a  portion  of  the  assets  of  the  latter  was  withdrawn 
from  the  fund.  It  is  not  contended  that,  if  an  action  bad 
been  brought  on  the  bill  against  the  defendants,  it  would 
have  been  maintainable ;  but  it  is  contended  that  the  con- 
tract as  to  the  bill  and  the  notes  is  divisible.  I  think  it  is 
not :  the  indorsement  of  the  bill  was  the  consideration  for 
the  plaintiff's  signing  the  deed,  which  on  the  face  of  it  ap- 
pears to  have  been  an  arrangement  by  which  all  the  credi- 
tors appear  to  give  up  their  right  to  sue  in  like  terms ;  but 
it  turns  out  that  as  between  the  plaintiff  and  defendants  the 
agreement  was  in  fact  made  on  different  terms:  as  between 
them  therefore  the  whole  contract  is  void. 


Judgment  for  the  defendants. 


*Lm 


Lane  v.  Chapman. 


Thurtdoy, 
May  17M. 

The  judgments  CASE  against  the  marshal  of  the  Queen's  Bench  for  an 
made  void   by 

the  statutes  escape.  The  declaration  stated,  that  on  the  13th  August, 
atiTa!?**"*  1835' the  pWttdff  recovered  a  judgment  in  the  Exchequer 
c.  7,  and  9  against  Jugustus  Newton  for  £304.  9*.  6d.,  and  that  he 
«re%dgments  aucd  out  a  CIU  sa#  thereupon,  under  which   Newton  was 

giveu  by  the 

loser  to  the  winner,  or  to  some  one  for  his  benefit,  as  a  security  for  money  lost,  and  do 
not  include  judgments  obtained  by  a  bona  fide  indorsee  of  a  negotiable  instrument 
given  originally  for  a  gambling  debt.  Therefore  where  N.  accepted  a  bill  for  a  debt 
lost  at  play,  and  the  drawer  indorsed  it  for  value  to  the  plaintiff,  who  sued  If.  and 
obtained  from  him  a  cognovit  and  entered  up  judgment  thereupon : — Held,  that  the 
judgment  was  valid,  and  that,  in  an  action  against  the  marshal  for  an  escape,  the  latter 
could  not  rely  on  the  above  statutes  as  a  defence  to  the  action.  - 

Semble,  if  the  judgment  had  been  null  and  void  it  would  have  been  a  good  defence 
to  the  marshal,  although  N.t  the  acceptor  of  the  bill,  had  not  availed  himself  of  the 
statutory  defence  when  sued  upon  it. 
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taken  in  execution,  and  was  afterwards  brought  up  by  ha- 
beas corpus  before  Mr.  Justice  Patteson  and  committed  to 
the  custody  of  the  defendant  as  marshal.  The  declaration 
then  alleged  an  escape. 

Plea :  that  before  the  recovering  of  the  said  judgment  in 
the  declaration  mentioned,  to  wit,  on  &c,  at  a  certain  house 
then  used  as  a  common  gaming-house,  the  said  Augustus 
Newton  did  play  at  a  certain  game  of  caads  called  ecarte, 
(other  than  with  or  for  ready  money)  with  one  Edward 
Claude  Musack,  and  the  said  E.  C.  Musack  did  then  and 
there  win  of  the  said  Newton,  at  one  time,  divers  sums  of 
money ,  amounting  together  to  the  aum  of  £136,  and  the 
said  sums  having  been  so  lost  and  won  as  aforesaid,  the 
said  Newton  did  not  pay  down  the  same  at  the  time  when 
he  so  lost  the  same,  and  for  securing  the  payment  thereof, 
and  for  and  in  consideration  of  theaame,did,  to  wit,on&c.» 
draw  his  bill  of  exchange  directed  to  W.&  Co.,  and  thereby 
directed  W.  &  Co.  to  pay  to  the  said  E.  C.  Musack,  or 
order,  the  sum  of  £\%7,  two  months  after  date,  and  Afw- 
sack  afterwards,  to  wit,  on  &c,  indorsed  and  delivered  the 
said  bill  to  plaintiff,  and  the  same  being  unpaid,  the  plain- 
tiff afterwards,  to  wit,  on  &c.,  impleaded  the  said  Newton 
and  commenced  an  action  on  promises  against  him  in  the 
Court  of  Exchequer,  for  &c,  and  such  proceedings  were 
thereupon  had,  that  the  said  Newton  afterwards,  to  wit,  on 
&c,  then  being  in  custody  of  the  sheriff  of  Middlesex,  in 
the  said  action  at  the  suit  of  the  plaintiff,  gave  to  the 
plaintiff  his  the  said  Newton's  cognovit,  and  such  proceed- 
ings were  thereupon  had  in  the  said  action  and  upon  the 
said  cognovit,  that  afterwards,  to  wit,  on  &c,  and  before 
the  making  of  the  5  &  6  Will.  4,  c.  41,  the  plaintiff  ob- 
tained and  recovered  judgment  therein,  &c,  and  the  de- 
fendant further  says,  that  the  said  promises  in  the  said 
judgment  mentioned,  and  for  the  non-performance  of  which 
the  said  action  was  brought, -were  the  promises  of  Newton, 
made  by  him  for  the  payment  of  the  said  bill  of  exchange, 
by  reason, ©f  which  said  promises,  the  said  judgment  is  utterly 
void  in  law,  frustrate,  and  of  none  effect.     Verification.. 
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1840.  Special  demurrer,  setting  out  for  cause,  that  it  was  die 

duty  of  the  defendant,  as  marshal,  to  obey  the  writs  and 
orders  of  the  Court  of  Queen's  Bench,  and  to  have  exe- 
cuted the  duty  of  his  office  by  keeping  the  prisoner  to  him 
intrusted  until  discharged  by  due  course  of  law ;  and  that 
it  is  not  competent  to  the  defendant  to  dispute  the  judg- 
ment of  the  Court  in  the  declaration  mentioned,  or  to  plead 
any  matter  to  the  action  which  would  not  have  been  a  de- 
fence to  the  said  Jugustus  Newton,  and  which  he  not  only 
declined  to  plead,  but,  on  the  contrary  thereof,  confessed 
the  action,  and  that  for  any  thing  that  appears  in  the  plea 
the  plaintiff  had  a  good  cause  of  action  against  Newton, 
upon  a  bill  of  exchange  indorsed  to  the  plaintiff,  and  for 
that  the  judgment,  until  reversed,  is  such  a  judgment  as 
cannot  in  this  action  be  objected  to,  8tc 

The  case  was  argued  on  a  former  day  in  this  term  (a). 

Knotoles,  in  support  of  the  demurrer.  There  are  two  ques- 
tious  in  this  case  :  first,  whether  the  statutes  against  gaming 
make  this  judgment  absolutely  void  ;  second,  whether,  if 
so,  the  defendant  can  set  up  the  defence.  I .  The  words  of 
16  Car.  2,  a  7,  and  9  Ann.  c.  14,  are  undoubtedly  strong, 
that "  all  judgments,  bills,  &c.  which  shall  be  obtained,  given, 
8tc.  for  money  won  by  gaming,  &c,  shall  be  utterly  void  and 
of  none  effect,"  and  if  the  letter  only  is  to  be  attended  to, 
the  question  would  be  concluded,  and  in  no  case  could 
the  innocent  holder  of  a  bill  sue  upon  it.  But  the  Courts 
have  not  put  this  construction  upon  the  act,  and  they  have 
allowed  the  innocent  holder  of  a  bill  to  recover  from  the 
drawer,  Edward*  v.  Dick(b).  No  doubt  the  acceptor  of 
the  bill  might  have  relied  upon  the  defence  given  by  the 
statute,  as  Abbott  C.  J.  there  points  out,  but,  if  he  does 
not  take  that  course,  and  allows  judgment  to  be  recovered 
against  him,  the  judgment  is  as  binding  as  if  it  had  been 
obtained  for  any  other  cause  of  action.     In  this  case,  the 

(a)  Mny  1,  before  Lord  Den-      Coleridge  Js. 
man  C.  J.,  Liltlcdalr,  Patieton  and  (l>)  4  B.  &  Aid.  213. 
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plaintiff  stands  as  an  innocent  indorser  for  value,  which  1840. 
is  important  to  be  attended  to,  as  the  case  last  cited  shews 
that  the  Courts  only  put  such  a  construction  upon  the 
acts  as  to  carry  out  their  intent,  viz.  to  prevent  the  winner 
recovering  from  the  loser  on  the  security  given.  It  is  by 
no  means  matter  of  course  for  the  Courts,  in  the  exercise 
of  their  summary  jurisdiction,  to  set  aside  judgments  en- 
tered up  on  warrants  of  attorney  to  secure  gambling 
debts :  Davison  v.  Franklin  (a),  George  v.  Stanley  (6) ; 
but,  if  the  acts  were  compulsory,  the  Court  would  have 
no  discretion,  Cuthbert  v.  Haley  (c),  which  is  a  decision 
upon  an  act  where  the  same  strong  language  is  used,  is 
exactly  in  point.  The  12  Anne,  st.  2,  c.  16,  enacts,  that 
all  contracts,  bonds  and  assurances  tainted  with  usury, 
"  shall  be  utterly  void,"  and  in  that  case  it  appeared  that 
the  defendant,  for  usurious  consideration,  had  given  his 
promissory  note  to  B.t  who  indorsed  it  for  value  to  the 
plaintiff,  and  the  defendant,  not  being  able  to  pay  the  plain- 
tiff when  the  note  became  due,  gave  his  bond  for  the 
amount ;  it  was  contended,  that,  as  the  note  could  not  be 
enforced  in  law  by  the  plaintiff,  so  neither  could  the  bond 
which  was  substituted  for  it,  but  the  Court  held  that  the 
note  and  the  bond  stood  on  a  different  footing,  and  that  the 
latter  might  be  enforced  by  an  innocent  holder.  So  here 
the  plaintiff  gave  new  consideration  for  the  bill  unconnected 
with  gaming,  and  when  he  obtained  judgment  upon  it  that 
became  a  fresh  security  altogether.  It  was  with  the  view 
to  protect  innocent  holders  of  securities  tainted  with  gaming, 
that  the  5  &  6  Will.  4,  c.  41  was  passed,  and  that  statute 
only  repeals  so  much  of  the  statutes  of  Charles  and  Anne 
as  relates  to  bills,  notes,  and  mortgages,  because  an  inno- 
cent party  who  had  obtained  a  judgment  was  not  thought 
to  stand  in  need  of  any  parliamentary  enactment.  This 
must  be  the  construction  of  that  act ;  for,  if  a  judgment  is 
absolutely  void,  how  is  the  holder  of  a  negotiable  security 

(a)  1  B.&  Ad.  HS.  (r)  8  T.  R.  390. 

(6)  4  Taunt.  683. 
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which  is  made  valid  by  that  act,  to  reap  t|ie  fruits  of  a 
judgment  which  he  may  obtain  upon  it  ?  fc.  But,  sup- 
posing the  judgment  to  be  absolutely  void,  the  defendaat 
cannot  take  advantage  of  it.  As  Newton  did  not  choose  to 
avail  himself  of  his  defence  under  the  statute  when  he 
might,  be  could  not  do  so  at  any  later  period,  for  it  is  a 
settled  rule  in  law,  that  M  if  a  defendant  has  a  matter  proper 
for  his  defence,  and  he  neglects  to  plead  it  in  bar  to  the 
action  at  the  time  be  may,  he  shall  never  take  advantage  of 
it  after,"  per  Eyre,  C  J.,  Earle  v.  Hinton  (e),  S.  P.  per 
Bullet  J*  Erving  v.  Petm(b).  To  allow  the  defendant 
therefore  to  set  up  the  defence  now,  would  be  to  enable 
Newton  to  obtain  a  new  trial  against  the  principles  of  law. 
Besides,  as  the  practice  of  the  Court  requires  that  applica- 
tion should  be  made  to  it,  to  set  aside  a  judgment,  noti 
constat  but  that  Newton  has  done  so  and  failed.  Lastly, 
the  judgment  is  a  record,  and  the  defendaat  therefore  can- 
not be  heard  to  aver  against  it:  Ramsbottom  v.  Buckhurst(c). 
Mose$  v.  Macferlan(d),  Moore  v.  Bowmoker(e).  Suppose 
that  on  an  irregular  judgment  the  sheriff  arrests  a  party  on 
a  ca.  sa,  and  a  party  is  killed  in  endeavouring  to  rescue, 
would  that  be  murder  in  the  sheriff? 

Sir  J.  Campbell  A.  G.  contri.  It  may  be  admitted  that  at 
common  taw  a  party  must  make  any  defence  he  has  in  the 
first  instance,  and  also  that  a  record  imports  absolute  verity, 
but  the  question  now  is,  has  the  legislature  enacted  that  this 
judgment  is  absolutely  void  ?  If  so,  it  cannot  be  enforced. 
But  what  stronger  language  could  be  used  than  is  to  be 
found  in  these  two  acts  ?  The  bills,  notes,  judgments,  &c 
are  to  be  utterly  void,  yet,  if  a  judgment  given  to  a  third 
party  is  to  be  held  valid,  it  goes  far  to  repeal  all  the  provi- 
sions of  either  statute.  It  is  allowed  that  the  5  &  6  Wilt.  4, 
c.  41,  does  not  touch  the  present  case,  and  that  it  turns 

(a)  2  Str.  732.  (d)  2  Burr.  1005. 

(6)  3  T.  R.  689.  £e)  7  Taunt.  97. 

(c )  3  Mau.  &  S.  565. 
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entirely  on  the  acts  of  Charles  and  Anne,  but  then,  the  1840. 
rights  of  third  parties  on  gaming  securities  were  wholly  dis- 
regarded. The  strong  language  of  these  statutes  is  sought 
to  be  confined  to  cases  between  winner  and  loser,  but  a 
long  string  of  authorities  from  Bowyer  v.  Hampton  (a)  down 
to  Hitchcock  v.  Way  (b)  shews  that  innocent  holders  are 
equally  affected  by  them.  An  action  on  a  bill  accepted 
for  a  play  debt  may  be  brought  by  an  indorsee  for  value 
against  the  drawer,  because  the  indorsement  by  him  raises 
a  new  contract,  but  that  does  not  shew  that  the  loser 
would  be  liable.  With  regard  to  the  cases,  Davison  ▼. 
Franklin  (c)  is  cited  to  shew  that  the  Court  will  not 
always  as  a  matter  of  course  set  aside  such  judgments ;  but 
there  the  loser  had  represented  to  the  plaintiff  that  the 
gaming  security  was  valid,  and  therefore  was  estopped 
from  shewing  that  it  was  not  so.  Cuthhert  v.  Haley  (d)  is 
relied  upon,  but  that  decision  was  on  a  different  act,  passed 
with  a  different  object.  In  cases  of  usury,  money  is  ac- 
tually lent,  and  a  debt  is  created  which  would  form  a  valid 
consideration  for  a  subsequent  promise,  even  between  the 
parties  to  the  usury :  Barnes  v.  Hedley  (?) ;  but  in  gaming 
transactions  there  is  no  subsisting  debt.  The  argument 
derived  from  5  8c  6  Will.  4,  c.  41,  is  invalid  ;  that  act  re- 
peals the  law  as  to  negotiable  securities  and  mortgages 
only,  and  leaves  judgments  just  as  they  were ;  if  it  be 
a  casus  omissus,  it  must  be  remedied  by  a  subsequent  sta- 
tute. This  judgment  cannot  be  considered  as  obtained  in 
an  adverse  action,  but  as  voluntarily  given  as  a  security  for 
a  gambling  debt.  2.  If  then  the  judgment  be  null  and 
void,  what  is  then  to  prevent  the  defendant  from  setting  up 
the  defence  ?  In  actions  against  the  sheriff  for  an  escape 
on  mesne  process  it  frequently  happens  that  the  defend- 
ant gets  a  verdict,  because  the  plaintiff  fails  to  prove  a 

(a)  ftStr.  1155.  (d)  8T.H 

(b)  6  A.  &  E.  943;  S.  C.  2  N.         («)  3  Taunt  184;     1  Camp. 
&  P.  72.  157. 

(f)  1  B.  &  Ad.  142. 
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1840.  valid  debt,  or  a  sufficient  warrant  So  in  actions  against  a 
gaoler  for  an  escape  on  final  execution,  the  plaintiff  most 
shew  a  judgment  recovered,  a  ca.  sa.  upon  it,  and  a  com* 
mitment  upon  that,  and  if  he  fails  in  proof  of  the  judgment 
he  is  nonsuited.  If  then  in  any  case  the  plaintiff  puts 
in  a  judgment,  which  the  legislature  says  shall  be  "  of 
none  effect/'  the  same  result  ensues.  There  are  one  or 
two  cases  which  shew  that  the  marshal  may  take  advantage 
of  void  process,  in  an  action  for  an  escape,  although  no 
doubt  he  would  have  been  justified  in  arresting  upon  them ; 
Shirley  v.  Wright  (a),  Morgan  v.  Bridges  (b).  It  is  true 
that  he  discharges  at  his  peril,  but,  if  the  judgment  be  in- 
valid, he  may  rely  upon  it  3.  As  to  the  defendant's 
averring  against  a  record,  it  is  a  fallacy,  he  only  shews  that 
a  record  is  not  binding. 

Knowles  in  reply.  If  Newton  had  been  sued  on  the 
judgment,  he  could  not  have  pleaded  that  it  was  void. 
[Patteson,  J.  Tyler  v.  The  Duke  of  Leeds  (c)  rather  shews 
that  he  might]  That  is  only  a  nisi  prius  decision,  and 
there  was  no  opportunity  of  taking  the  opinion  of  the  Court 
upon  it.  Cuthbert  v.  Haley  (d)  is  not  answered.  It  is 
said  that  there  money  was  advanced,  but,  if  facts  may  be 
looked  into,  it  shews  that  the  strong  words  of  the  statute 
may  be  got  over.  Then,  if  an  innocent  party  may  recover 
on  a  bond  given  to  secure  a  debt  tainted  with  usury,  why 
should  he  not  also  on  a  judgment  obtained  on  a  gambling 
security  ? 

Cur*  adv.  vult. 

Lord  Denman  C.  J.,  delivered  the  judgment  of  the 
Court. — Upon  these  pleadings  it  must  be  taken  that  the 
plaintiff,  being  the  bon&  fide  indorsee  for  value  of  a  bill  of 
exchange  accepted  by  Augustus  Newton  for  a  gaming  debt, 
and  being  ignorant  of  the  consideration  for  the  acceptance, 

(a)  2  Salk.  699.  (c)  2  Stark.  R.  219. 

(b)  1  B.  &  Aid.  647.  (rf)  8  T.  R.  390. 
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actually  sued  A.  Newton  upon  it  in  the  Court  of  Exchequer.  1340. 
That  A.  Newton,  instead  of  setting  up  as  defence  that  the 
consideration  for  the  acceptance  was  a  gaming  debt,  which 
he  undoubtedly  might  have  done  with  success,  even  against 
an  innocent  indorsee,  gave  a  cognovit,  upon  which  judg- 
ment was  signed  and  he  was  taken  in  execution,  and  being 
brought  up  on  a  writ  of  habeas  corpus  was  committed  to 
the  custody  of  the  marshal,  from  which  he  afterwards  es- 
caped. The  question  is,  whether  the  judgment  so  signed 
was  absolutely  void  under  either  of  the  statutes  16  Car.  2, 
c.  7,  or  9  Ann.  c.  14,  for,  if  it  was,  no  reason  has  been 
assigned  or  authority  cited  which  satisfies  us  that  the  mar- 
shal might  not  avail  himself  of  its  being  so  void,  as  a  de- 
fence to  this  action. 

The  16  Car.  2,  c.  7,  s.  3,  has  these  words,  "  but  the 
contract  and  contracts  for  the  same,  and  for  every  part 
thereof,  and  all  and  singular  judgments,  statutes,  recogni- 
zances, mortgages,  conveyances,  assurances,  bonds,  bills, 
promises,  covenants,  agreements,  and  other  acts,  deeds  and 
securities  whatsoever,  which  shall  be  obtained,  made,  given, 
acknowledged,  or  entered  into  for  security  or  satisfaction 
of  or  for  the  same,  or  any  part  thereof,  shall  be  utterly  void 
and  of  no  effect." 

The9i4*!Jt.  c.  14,  s.  1,  has  these  words:  "All  notes, 
bills,  bonds,  judgments,  mortgages,  or  other  securities  or 
conveyances  whatsover,  given,  granted,  drawn,  or  entered 
into,  or  executed  by  any  person  or  persons  whatsoever, 
where  the  whole  or  any  part  of  the  consideration  of  such 
conveyances  or  securities  shall  be  for  any  money  won  by 
gaming,  8cc,  shall  be  utterly  void,  frustrate,  and  of  none 
effect,  to  all  intents  and  purposes  whatsoever." 

The  judgments  intended  in  both  acts,  as  well  from  the 
language  used  as  from  the  other  securities  in  conjunction 
with  which  they  are  mentioned,  appear  to  be  voluntary 
judgments,  given  by  the  loser  either  to  the  winner  or  to 
some  one  for  his  benefit,  as  security  for  the  money  lost. 
Such  judgments  would,  undoubtedly,  be  void;  but  no  case 

vol.  in.  y  Y 
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1840.  has  established  that  a  judgment  obtained  adversely  by  an 
innocent  party  on  a  negotiable  security  shall  be  held  void, 
where  the  defendant  had  full  opportunity  to  defend  the 
action  and  set  up  the  illegality  of  the  security  as  an  answer. 
Suppose  he  bad  pleaded  payment  and  the  jury  had  found 
it  against  him,  and  judgment  had  been  signed  on  that 
verdict,  could  it  possibly  be  contended  that  he  might  after* 
wards  say  that  the  judgment  was  void ;  and  in  what  respect 
is  this  different  ? 

Judgment  for  the  plaintiff. 

Truwhitt  v.  Lambert. 

cdMu^rova  ASSUMPSIT  for  not  repairing   premises  held  by  the 

the  terms  of  a  defendant  as  tenant  to  the  plaintiff.     Plea:  non  assumpsit. 

meat,  stated^    On  the  trial  before  Coleridge  J.,  at  the  sittings  in  Trinity 

that  be  was  in  term,  1839(a),  the  clerk  to  the  plaintiff's  attorney  stated 

company  with     .        .  .  . 

the  plaintiff      that  he  was  present  when  the  agreement  in  question  was 

and  defendant  entered  into  between  the  parties,  and  that  it  was  a  verbal 

when  it  was  r 

entered  into,     agreement.     He  referred  to  a  book  containing  an  entry  of 

to  anent™       t'ie  a6reement  f°r  the  purpose  of  refreshing  his  memory. 

which  he  This  entry  he  stated,  on  cross-examination,  was  made  by 

hours  after-      him  two  or  three  hours  after  the  above  interview  between 

wards,  to  re-     the  parties,  from  a  paper  written  iu  pencil  by  the  plaintiff 
fresh  his  me-      .....  .         ,  .  .  ,       . 

mory.    This     during  the  interview;  that  this  paper  was  read  over  by  the 

entry  was  plaintiff  to  the  defendant,  who  assented  to  it  as  containing 
made  by  him     r  ° 

from  a  paper     the  terms  of  the  agreement;  that  the  defendant  ueither 

cTbTthe  P*n"  si8neci  li  nor  wa8  aske(i  to  "8n  l{>  aod  tliat  the  contents  °i 
plaintiff,  it  were  not  even  shewn  to  or  seen  by  him.    It  was  objected 

interview  be-  f°r  ^e  defendant  that  this  paper  constituted  the  real  agree- 
tween  the  par-  ment  between  the  parties,  and  ought  to  be  produced,  but 
ties,  and  read  ...  ,      ,.«.  ,    ,      . 

by  him  to  the   the  learned  judge  was  of  a  different  opinion,  and  the  jury, 

defendant,  as  un<jer  his  lordship's  direction,  returned  a  verdict  for  the 

embodying  the  r 

terms  of  their  plaintiff. 

agreement.  ^  j^  cafe  wft9  decided  (June  5)  in  Trinity  terra,  1839. 

assented  to  it,  bat  he  neither  signed  nor  was  asked  to  sign  it,  nor  was  it  shewn  to  him: 
— Held,  that  it  was  not  necessary  to  produce  this  paper  as  constituting  the  real  agree- 
ment* 


Truwhitt 


AFTER  EASTER  TERM,  III  VICT.  677 

Ball  now  moved  (a)  for  a  new  trial  on  the  above  ground.  1840. 
Rex  v.  Wrangle  (b)  is  distinguishable,  for  in  that  case  the 
contract  was  reduced  to  writing  by  a  third  person,  and  sub-  \. 
sequently  to  its  having  been  entered  into.  In  Doe  d.  Bing-  LlMBERT» 
ham  v.  Cartwright  (c)  also,  where  it  was  held  that  the  terms 
of  a  letting  might  be  proved  by  parol  evidence,  although  a 
memorandum  had  been  made  of  them,  and  been  assented  to 
by  the  tenant,  it  bad  been  agreed  that  the  tenant  should,  on 
a  future  day,  bring  a  surety  and  sign  the  agreement,  so  that 
the  transaction  was  incomplete  in  the  first  instance.  [Lord 
Denman  C.  J.  We  will  see  my  brother  Coleridge.] 

Cur.  adv.  vutt. 

Lord  Denman  C.  J.  delivered  the  judgment  of  the 
Court. — This  was  a  motion  for  a  new  trial  on  account  of 
the  admission  of  parol  evidence  of  a  lease,  which  in  fact 
was  written.  The  fact  was  that  the  plaintiff  had  taken 
down  in  pencil-writing  some  minutes  of  the  letting,  and 
read  them  over  to  the  defendant,  who  agreed  to  them. 
They  were  afterwards  entered  in  a  book  by  the  witness, 
who,  having  been  present  at  the  discourse,  refreshed  his 
memory  by  the  book.  It  was  said  that  the  original  minutes 
ought  to  have  been  produced.  But  there  was  no  proof 
what  these  minutes  were :  the  plaintiff  had  never  said  that 
they  constituted  the  lease:  it  was  proved  only  that  the 
plaintiff  looked  upon  a  paper,  and  appeared  to  call  over 
from  it  the  terms  of  the  intended  lease.  It  might  have 
been  all  in  cyphers  and  shorthand  for  his  own  use,  in  no 
legible  form.  There  was  nothing  shewn  to  have  ever  ex- 
isted that  would  have  conveyed  any  information  to  the 
Court  or  jury. 

Rule  refused. 

(a)  May  31, 1839,  before  Lord  (6)  2  A.  &  E.  514;  S.C.  4  N. 

Denman  C.  J.,  LittUdale,  Patteton      &  M.  375. 
and  Williams  Js.  (c)  3  B.  &  Aid.  336. 
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COURT  OF  QUEEN'S  BENCH. 

Resolution  of  the  Court,  27 tk  May,  1840. 
It  is  Resolved  by  the  Judges,  that  when  a  Judge's  Order  is 
made  a  Rule  of  Court,  it  shall  be  a  part  of  the  Rule  of  Court 
that  the  Costs  of  making  the  Order  a  Rule  of  Court  shall  be  paid 
by  the  party  against  whom  the  Order  is  made ;  provided  an  affi- 
davit be  made  and  filed  that  the  Order  has  been  served  on  the 
party  or  his  Attorney  and  disobeyed. 

Easter  Term,  3rd  Victoria,  1840. 
It  is  Ordered,  that  every  person  who  shall  intend  to  apply  for 
admission  as  an  Attorney  of  this  Court,  and  who  shall  not  have 
been  admitted  an  Attorney  or  Solicitor  of  any  other  Court,  shall 
(instead  of  the  Notices  required  by  Rule  of  Trinity,  31  Geo.  3, 
but  in  addition  to  the  Notices  to  be  given  to  the  Examiners, 
Masters,  &c,  as  required  by  Rule  of  Hilary,  6  Will.  4,  1836, 
read  in  all  the  Courts),  for  the  space  of  one  full  Term,  previously 
to  the  Term  in  which  he  shall  apply  to  be  admitted,  enter  or 
cause  to  be  entered  in  two  Books  to  be  kept  for  that  purpose, 
one  at  the  Chambers  of  the  Lord  Chief  Justice  of  this  Court, 
and  the  other  at  the  Chambers  of  the  other  Judges,  his  name 
and  place  or  places  of  abode,  and  also  the  name  or  names  and 
place  or  places  of  abode  of  the  Attorney  or  Attornies  to  whom 
he  shall  have  been  articled.  And  It  is  further  Ordered, 
that  a  printed  Copy  of  the  List  of  Admissions  be  stuck  up  in 
the  Queen's  Bench  Office  and  at  the  Judges*  Hall  or  Chambers, 
in  Rolls'  Garden.  And  It  is  further  Ordered,  that  every 
person  applying  to  be  re-admitted  an  Attorney  of  this  Court, 
shall  (instead  of  the  Notices  now  required),  three  days  at  the 
least  previous  to  the  first  day  of  the  Term,  on  the  last  dsy 
of  which  he  intends  to  apply  to  be  re-admitted,  leave  at  the 
Office  of  the  Masters  of  this  Court  a  notice  in  writing,  contain- 
ing his  name  and  place  or  places  of  abode  for  the  last  preceding 
twelve  months  ;  and  that  before  the  said  first  day  of  Term,  he 
shall  enter  or  cause  to  be  entered  in  the  two  before  mentioned 
Books  a  like  notice,  and  shall  at  the  same  time  cause  to  be  filed 
the  affidavit,  upon  which  he  seeks  to  be  re-admitted,  at  the  office 
of  the  Masters  aforesaid,  and  a  copy  thereof  left  at  the  Chambers 
of  the  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench.  And 
It  is  further  Ordered,  that  the  Masters  reduce  such  notices 
of  re-admission  into  alphabetical  order,  and  add  the  same  to  the 
list  of  admissions. 

(Signed)     Denhak,  J.  Williams, 

J.  LlTTLEDALE,  J.  T.  COLERIDOE. 

J.  Patteson, 
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PRINCIPAL     MATTERS. 


ABATEMENT. 
Plea  of.     See  Detinue. 

ACCEPTANCE. 
Affidavit  of  acceptance  of  office.  See 
Quo  Warranto,  5. 


ACCORD  AND  SATISFAC- 
TION. 

In  trespass  quare  clausum  fregit,  the 
defendants  pleaded  that  they  acted 
as  servants  of  B.,  that  they  deli- 
vered up  possession  of  the  close  to 
him,  and  that  he  afterwards,  with 
the  consent    of   the    defendants, 

*  made  satisfaction  to  the  plaintiff, 
which  was  accepted : — Held,  that, 
whether  or  not  satisfaction  from  a 
stranger  could  be  pleaded,  it  ap- 
peared from  the  plea  in  this  case 
that  B.  was  a  co-trespasser,  so  as 
to  be  able  to  make  a  satisfaction 
which  should  enure  to  the  benefit 
of  the  defendants ;  and  that,  there- 
fore, the  averment  of  their  consent 
to  his  so  making  satisfaction  was 
immaterial,  and  that  a  replication 
which  tendered  issue  upon  such 
consent  was  bad  on  special  de- 
murrer,    Thurmanv.  IVitde.     289 


ACTION. 

I.    Whether  fresh   Action   for  fresh 
Damages. 

I.  In  an  action  for  permanently  injur- 
ing the  hand  of  an  apprentice, 
whereby  loss  of  service  accrued,  the 
master  may  recover  for  prospective 
damage,  for  the  damage  alone  is  not 
the  cause  of  action,  but  the  illegal 
act  and  the  damage  together,  and 
the  master  could  not  bring  a  fresh 
action  as  often  as  fresh  damage 
resulted.      Hodsoll  v.  Stallebra 

20° 

II.  What  a  continuing  Damage,  so  as 
to  give  an  Action  to  the  Reversioner. 
See  Reversioner. 

III.  Action  against  a  Canal  Company 
for  an  Obstruction  in  the  Naviga- 
tion. 

2.  An  act  of  parliament  constituted 
a  company  for  the  purpose  of 
making  and  maintaining  a  navi* 
gable  canal,  which  all  persons  were 
to  be  allowed  to  use  on  payment 
of  certain  tolls.  The  act  also  pro- 
vided, in  case  of  obstruction  by 
any  sunken  vessel,  the  owners  of 
which  should  not  weigh  it  up  with- 
out loss  of  time,  that  it  should  be 
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lawful  for  the  Company  to  do  so, 
and  to  keep  the  same  till  payment 
made  of  the  expenses  for  so  doing : 
—Held,  that  the  act  did  not  make 
it  compulsory  upon  the  Company, 
after  notice,  so  to  weigh  up  a 
sunken  vessel,  hut  that,  as  the 
Company  had  made  the  canal  for 
their  profit,  and  opened  it  to  the 
public  upon  payment  of  tolls,  a 
duty  was  imposed  on  them,  at 
common  law,  to  take  reasonable 
care  to  prevent  danger  to  the  navi- 
gation, and  that  therefore  they 
were  liable  in  case  for  neither 
weighing  up  npr  Riving  notice  of  a 
sunken  vessel,  which  damaged  a 
boat  navigating  their  canal. 

Such  a  common  law  duty  need 
not  be  expressly  alleged  in  the  de- 
claration, it  is  sufficient  to  allege 
facts  from  which  the  duty  can  be 
necessarily  implied.  Lancaster 
Canal  Company  v.  Parnaby.        162 

IV.  Portia  to  Action.  See  Detinue. 


ADDITION. 

Of  defendant  in  contumace  capi- 
endo. See  Ecclesiastical  Law, 
3. 

ADIT  OF  MINE. 
Easement  gained  in  watercourse  flow- 
ing from.    See  Watercourse. 

ADMINISTRATOR. 
Liability  for  rent     See  Executor. 

ADMISSION. 

Under  Judge  9  Order. 

Although  a  judge's  order  has  been 
made  on  the  plaintiff  to  admit  a 
copy  of  a  letter  from  himself  to  the 
defendant,  and  the  plaintiff  has  also 
had  notice  to  produce  the  original, 
the  copy  cannot  be  read  unless 
evidence  is  given  of  the  existence 
of  the  original. 


Whether  the  notice  to  admit 
contains  a  saving  of  all  just  excep- 
tions or  not,  the  opposite  party 
is  entitled  to  rely  on  any  valid  ob- 
jection to  the  documents  mentioned 
in  the  notice.  Skarpe  v.  Lamb.  454 

ADVERSE  POSSESSION. 

See  Pleading,  2 — Real  Property. 

AFFIDAVIT. 

See  Quo  Warranto,  1,  5 — She- 
riff, 2. 

AGENT. 

See  Principal  and  Agent — Attor- 
ney— Escape — Custom,  1. 

AGREEMENT. 

See  Assumpsit. 

Instrument  payable  on  contingency 
so  as  to  be  an  agreement.  See 
Bills  of  Exchange,  1. 

ALDERMAN. 

1.  Aldermen  of  London.  See  Cus- 
tom, 2. 

2.  Aldermen,  generally.  See  Muni- 
cipal Corporations,  6,  7,  8. 

ALE. 

Notice  of  appeal  against  conviction, 
under  9  Geo.  4,  c.  61.  See  Notice, 
2. 

ALTERATION. 

Of  bill,  not  requiring  a  new  stamp. 
See  Bills  of  Exchange,  6. 

AMENDMENT. 
See  Bills  of  Exceptions. 

AMERCEMENT. 
On  township.  See  Sewers. 
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APPEAL. 
See  Poor, 

I.  Rate-payers  cannot  appeal  against 
Order  of  Removal. 

1.  Rate-payers  of  a  parish  have  no 
power  to  appeal  against  an  order 
of  removal,  independently  of  the 
parish  officers.  Semble,  per  Little- 
dale  J.  that  the  pauper  may  ap- 
peal.    Reg.  v.  Colbeck.  488 

II.  Appeal  to  Borough  Sesssons  against 

Order  of  Removal. 

2.  An  appeal  lies  to  borough  quarter 
sessions  against  an  order  of  bo- 
rough justices,  under  9  Geo.  4, 
c.  40,  s.  48,  for  paying  the  ex- 
penses of  removing  a  pauper  to  a 
lunatic  asylum,  although  the  char- 
ter, granted  to  the  borough  under 
5  &  6  Will.  4,  c.  76,  confers  cri- 
minal jurisdiction  only.  Reg.  v. 
Inhabitants  of  St.  Lawrence,  Lud- 
low. 155 

III.  Superseding   Order  of  Removal 

after  Appeal  entered. 
5,  After  an  appeal  has  been  entered 
against  an  order  of  removal,  and 
notice  of  trial  given,  the  justices 
who  made  the  order  have  no  power 
to  supersede  the  order  on  the  ap- 
plication of  the  respondents  ;  and 
where  the  quarter  sessions  refused 
to  hear  an  appeal,  on  the  ground 
that  such  order  had  been  super- 
seded, this  Court  issued  a  manda- 
mus to  hear  the  appeal  on  the  me- 
rits.   Reg.  v.  Justices  of  Middlesex. 

459. 

4.  Notice  of  appeal  against  convic- 
tions. See  Notice,  1,  2. 

5.  Notice  and  statement  of  grounds 
of  appeal.  See  Poor,  12,  13,  14, 
15,  J6. 

&  When  trespass  may  be  brought, 
though  appeal  given.     See  Tres- 
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APPRENTICE. 
See  Poor,  9,10.  18. 


ARREST  OF  JUDGMENT. 

See  Verdict. 

ASSUMPSIT. 

See  Bankruptcy,  2 — Contract — 
Illegality  —  Money  had  and 
Received. 

1.  Mere  moral  consideration  will  not 
support  an  express  promise.  "  An 
express  promise  can  only  revive  a 
precedent  good  consideration, 
which  might  have  been  enforced 
at  law  through  the  medium  of  an 
implied  promise,  had  it  not  been 
suspended  by  some  positive  rule 
of  law  but  can  give  no  original 
cause  of  action,  if  the  obligation 
on  which  it  is  founded  never  could 
have  been  enforced  at  law,  though 
not  barred  by  any  legal  maxim  or 
statute."  Therefore  a  declaration, 
charging  the  defendant  on  a  pro- 
mise to  repay  the  plaintiff  money 
laid  out  by  him  in  the  maintenance 
of  an  infant,  who  afterwards  be- 
came the  defendant's  wife,*and  in 
the  improvement  of  her  land,  and 
alleging  that  the  defendant,  in  right 
of  his  wife,  had  received  the  bene- 
fit of  all  the  monies  so  expended, 
was  held  bad  in  arrest  of  judg- 
ment.  Eastwood  v.  Kenyan.      £76 

£.  Plea,  to  assumpsit  on  a  promis- 
sory note,  that  it  was  made  and 
delivered,  &c.  for  the  purpose  of 
plaintiff  paying,  on  account  of  de- 
fendant, certain  debts  due  by  the 
defendant  to  third  persons ;  that 
the  plaintiff  received  it  for  that 
purpose  and  no  other,  and  pro- 
mised the  defendant  to  pay  them, 
but  had  not  done  so,  and  that  the 
defendant  was  still  liable  to  pay' 
them,  and  that  the  defendant  bad 
received,  and  the  plaintiff  had  given, 
no  consideration  for  it.  Replica- 
tion, that  the  defendant,  at  the  re- 
quest of  such  third  persons,  made 
and  delivered  the  note  to  the  plain- 
tiff, and  the  plaintiff  received  it  at 
their  request,  for  the  purpose  of 
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paying  them,  so  toon  as  the  de- 
fendant should  have  paid  the  note, 
absque  hoc  that  the  plaintiff  pro- 
mised the  defendant  to  pay  them  as 
in  the  plea  alleged.  Issue  thereon. 
Held,  on  motion  to  arrest  judg- 
ment, that  there  appeared  a  good 
consideration  for  the  note.  Cole  v. 
Crcuwcll.  404 

3.  The  defendant,  sued  for  the  re- 
ward promised  by  advertisement 
to  any  person  who  would  give  such 
information  as  would  lead  to  the 
conviction  of  those  concerned  in  a 
burglary  in  his  (defendant's)  house, 
pleaded,  that  the  plaintiff  was  po- 
liceman of  the  district  where  the 
house  was,  and  therefore  that  it 
was  his  duty  to  give  the  information 
without  reward: — Held,  on  de- 
murrer, that  the  information  might 
have  been  supplied  under  such  cir- 
cumstances as  that  the  plaintiff  had 
done  more  than  his  ordinary  duty 
required,  and  that  therefore  he  was 
entitled  to  judgment.  England  v. 
Davidson.  594 

ATTACHMENT. 

Against  sheriff.  See  Sheriff,  2— 
Parliament,  2. 

ATTORNEY. 

Admission.  See  Reoula  Genera- 
lis,  678. 

Whether  relator  and  defendant  may 
employ  the  same  attorney.  See 
Quo  Warranto,  4. 

The  plaintiff's  attorney,  as  such,  has 
no  general  authority  to  order  the 
discharge  of  the  defendant  in  exe- 
cution, without  payment  of  the 
debt.  Therefore,  in  an  action 
against  the  marshal  for  an  escape, 
it  was  held  that  he  could  not  jus- 
tify the  discharge  of  such  a  de- 
fendant, under  the  order  of  the 
plaintiff's  attorney,  without  shew- 
ing either  that  the  plaintiff  had 
authorized  the  order  or  that  the 
debt  had  been  paid.  Savory  v 
Chapman.  604 


BANKING  COMPANY. 

Judgment  against  the  public  officer 
to  be  enforced  by  scire  facias 
against  the  partners.  See  Scire 
Facias. 

BANKRUPTCY. 

I.  Order  to  proceed  with  Jiat,  where 
petitioning  creditor's  debt  insuf- 
ficient. 

1.  Where  an  order  is  made  by  the 
Court  of  Review  under  6  Geo.  4, 
c.  16,  s.  18,  to  cause  a  fiat  in  bank- 
ruptcy to  be  proceeded  with  not- 
withstanding the  petitioning  cre- 
ditor's debt  has  been  found  insuf- 
ficient, the  petition  on  which  the 
order  is  made  cannot  be  used  to 
explain  any  ambiguity  in  the  order. 

Where  therefore  an  order  recited 
that  G.  //.  public  registered  officer 
of  the  N.&C.  Bank  had  petitioned 
the  Court  that  the  fiat  should  be 
proceeded  with,  and  adjudicated 
that  the  debtof  J.  C.  the  petitioning 
creditor,  was  an  insufficient  debt, 
and  that  the  debt  of  the  N.  &  C. 
Bank  proved  under  the  fiat  was  so 
incurred  not  anterior  to  the  debt 
of  the  said  bankmg  company: — Held, 
that  the  order  was  invalid,  as  it 
did  not  state  distinctly  that  the 
debt  of  the  N.  &  C.  Bank  had 
been  proved  before  the  petition 
was  made. 

A  clerical  error,  however,  will  not 
vitiate  the  order ;  held,  therefore, 
that  stating  the  debt  of  the  N.  & 
C.  Bank  to  have  been  incurred  not 
anterior  to  the  debt  "  of  the  said 
banking  company"  (instead  "of 
J.  C")  was  immaterial.  Christie 
v.  Unwm.  204 

II.  Whether  debt  forfeited  bjm  Ulegal 
agreement  with  bankrupt. 

2.  To  assumpsit  for  goods  sold,  the 
defendant  pleaded  that,  after  the 
debt  was  contracted,  he  became  a 
bankrupt,  and  that  a  fiat  was  is- 
sued against  him  on  the  petition  o( 
the  plaintiff.     That  before  the  de- 
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fendant  was  adjudged  a  bankrupt 
under  the  fiat  an  agreement  was 
made  between  them,  under  which 
the  plaintiff  abandoned  all  proceed- 
ings in  consideration  of  the  de- 
fendant giving  him  a  bill  of  ex- 
change as  a  security  for  part  of  his 
debt: — Held, on  special  demurrer, 
that  the  plea  did  not  shew  the  debt 
to  be  forfeited  (within  6  Geo.  4, 
c.  16,  s.  8),  as  there  was  no  aver- 
ment that  the  plaintiff  by  the  agree- 
ment had  or  could  have  received 
more  than  the  other  creditors,  or 
that  the  defendant  had  not  assets 
to  pay  all  his  creditors  their  de- 
mands in  full,  or  that  the  flat  had 
been  proceeded  with.  Davis  v. 
Holding.  413 

III.  Second  Bankruptcy 9  without  Pay- 
ment of  1 5s.  in  tie  Pound. 

3.  The  6  Geo.  4,  c.  16,  s.  127,  which 
enacts  that  if  any  person,  who  shall 
have  been  discharged  by  such  cer- 
tificate as  aforesaid,  shall  become 
bankrupt  and  have  obtained  or  shall 
hereafter  obtain  such  certificate, 
unless  his  estate  shall  pay  15*.  in  the 
pound,  his  future  estate  shall  vest 
in  the  assignees  under  the  second 
commission,  does  not  apply  where 
the  second  certificate  was  obtained 
before  the  act. 

Therefore,  where  A.  had  ob- 
tained his  certificate  under  a  second 
bankruptcy  before  6  Geo.  4,  c.  16, 
it  was  held  a  valid  defence,  in  tro- 
ver for  goods,  that  the  goods  were 
in  the  disposition  of  A.  against 
whom  a  fiat  issued  in  1836,  under 
which  the  defendant  converted  as 
assignee,  although  A.  had  not  paid 
15*.  in  the  pound  under  the  second 
commission. 

Qucerc,  whether,  where  the  act 
does  apply,  a  third  commission  is 
void.     Benjamin  v.  Belcher.      817 

BEER. 

Notice  of  appeal  against  conviction 
under  9  Geo.  4,  c.  61.  See  No- 
tice, 2. 


BILL  OF  EXCEPTIONS. 

Where  a  bill  of  exceptions  stated  the 
direction  of  the  judge  to  the  jury, 
"  whereupon  the  counsel  for  the  de- 
fendant did  except,"  &c. : — Held, 
that  an  amendment  might  be  made 
after  the  judge's  seal  had  been  af- 
fixed, so  as  to  state  that  the  excep- 
tions had  been  made  before  the 
verdict  was  delivered.  Culiey  v. 
Doe  d.  Taylerson.  589 

BILL  OF  EXCHANGE,  &c. 

See  Evidence,  5 — Illegality — 
Partners. 

I.  Instrument  payable  on  a  Contingency. 

1 .  The  following  instrument  is  pay- 
able on  a  contingency,  and  there- 
fore not  a  promissory  note: — 
"  Twelve  months  after  date  I  pro- 
mise to  pay  A.  and  B.  500/.,  to 
be  held  by  them  as  collateral  se- 
curity for  any  monies  now  owing 
to  them  by  J.  M.t  which  they  may 
be  unable  to  recover  on  realizing 
the  securities  they  now  hold,  and 
others  which  may  be  placed  in  their 
hands  by  him."  Robins  v.  May.  147 

II.  Action  of  Debt  on,  without  "  value 
received.99 

2.  Debt  may  be  brought  by  payee 
against  the  maker  of  a  note,  or  by 
the  drawer  of  a  bill  payable  to 
himself  against  the  acceptor,  al- 
though the  instrument  expresses 
no  consideration,  either  by  the 
words  "value  received  "  or  other- 
wise. Hatch  v.  Trayes;  Watson 
v.  Kightley.  408 

III.  Notice  of  Dishonour. 

3.  The  following  is  a  good  notice  of 
dishonour  : — "  I  beg  to  inform  you 
that  A.  B.'s  acceptance  for  200/., 
drawn  and  indorsed  by  you,  due 
July  31,  has  been  presented  for 
payment,  and  returned,  and  now 
remains  unpaid."     Cook  v.  French. 
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IV.  Failure  of  Consideration. 

4.  The  defendants  who  were  commis- 
sion agents  at  Liverpool,  were  in  the 
habit  of  receiving  bills  of  lading 
from  K.  in  Ireland  of  jroods  consign- 
ed to  Liverpool,  against  which  K. 
drew  bills,  and  the  defendants  ac- 
cepted them.  On  depositing  the 
bills  of  lading  and  the  bills  of  ex- 
change with  the  plaintiffs*  bankersat 
Dublin,  their  course  of  business  was 
to  make  advances  thereupon  and  to 
remit  the  bill  of  exchange  for  ac- 
ceptance to  the  defendants,  accom- 
panied by  the  bill  of  lading  in- 
dorsed by  themselves.  On  one 
occasion  the  plaintiffs  discounted  a 
bill  as  usual  on  receiving  a  bill  of 
lading  and  remitted  them  to  the 
defendant,  who  accepted  the  bill  of 
exchange,  but  the  bill  of  lading 
turning  out  to  be  a  forgery  by  K. 
they  refused  to  pay  this  accept- 
ance : — Held,  that  they  were  liable 
upon  it  to  the  plaintiffs,  who  were 
indorsees  for  valuable  considera- 
tion.    Reynolds  v.  Robinson.     611 

V.  Bill  for  Money  lost  at  play. 

5.  An  innocent  indorsee  of  a  bill  of 
exchange  drawn  for  money  lost  at 
an  illegal  game,  obtained  judg- 
ment against  the  drawer  before  the 
passing  of  the  5  &  6  IV.  4,  c.  31, 
and  took  him  in  execution:— Held, 
that  these  facts  furnished  no  an- 
swer to  an  action  against  the  mar- 
shal for  an  escape.  Lane  v.  Chap- 
man. 668 

VI.  Alteration  of  Note,  Stamp. 

6.  Where  a  promissory  note  made 
by  the  defendant  was  altered  by 
him  after  delivery  of  it  to  the 
plaintiff,  by  the  insertion  of  the 
words  "  or  order/*  and  it  appear- 
ed that  the  alteration  was  in  pur- 
suance of  the  original  intention  of 
the  parties,  held  that  it  did  not 
make  a  new  stamp  necessary.  By- 
rom  v.  Thompson.  71 


BILL  OF  LADING. 

A  bill  of  lading,  by  which  goods  are 
made  deliverable  to  A.  B.,  is  re- 
vocable until  the  goods  or  bill  of 
lading  are  delivered  to  A.  B. ;  the 
shipper  of  the  goods,  therefore, 
may  change  his  purpose,  and  make 
the  goods  deliverable  to  any  one 
else. 

Af .,  a  planter  in  Jamaica,  was  in 
the  habit  of  receiving  supplies  from 
the  defendant,  a  merchant  in  Eng- 
land, who  was  accustomed  to  send 
out  his  vessels  with  supplies  to  Af. 
and  other  planters,  and  receive 
from  them  consignments  in  return. 
In  March  one  of  the  defendant's 
vessels  arrived  at  Jamaica,  and  M. 
wrote  to  the  defendant  that  he 
should  send  150  hogslieads  of  su- 
gar from  A.  Af.  estate,  besides  other 
produce,  which  he  directed  the 
defendant  to  insure,  and  he  also 
advised  him  that  he  had  drawn  on 
him  on  account  of  A.  Af.  estate. 
The  defendant  had  an  account  with 
Af.  in  respect  of  this  estate.  The 
defendant  insured  accordingly,  and 
paid  the  draft  of  M.  On  the  4th 
April,  M.  shipped  the  goods  on 
board  the  defendant's  vessel,  and 
the  master  signed  a  bill  of  lading, 
by  which  they  were  made  deliver- 
able to  the  defendant. 

The  sugars  in  question  had  been  • 
raised  by  the  aid  of  capital  sup- 
plied by  the  plaintiff,  and  on  the 
5  th  April  Af.  promised  the  plain- 
tiff to  secure  him  out  of  the  pro- 
duce of  A.  At.  estate,  and  on  the 
6th  April  he  indorsed  on  the  bill 
of  lading  that  the  sugars  were  to 
be  delivered  to  the  defendant  on 
condition  that  he  would  pay  the 
bill  for  advances  made  by  the  plain- 
tiff, otherwise  the  sugars  to  be  de- 
livered to  him,  and  M.  delivered 
the  bill  of  lading  to  plaintiff.  On 
the  arrival  of  the  goods  in  London, 
the  defendant  refused  to  comply 
with  the  condition  indorsed  on  the 
bill  of  lading.     A/,  was  indebted 
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to  the  defendant  to  a  large  amount, 
but  he  held  securities  for  the  debt ; 
he  was  also  indebted  to  the  plain- 
tiff to  an  amount  greater  than  the 
value  of  the  sugar. 

Held,  that  the  property  had  not 
vested  in  the  defendant  either  by 
the  bill  of  lading  or  by  the  delivery 
on  board  the  defendant's  ship,  or 
by  his  payment  of  the  insurance ; 
held  also  that  Af.  had  the  right  to 
make  the  special  indorsement  on 
the  bill  of  lading,  and  that  the 
goods  vested  in  the  plaintiff  on  the 
defendant's  refusal  to  comply  with 
the  cond ition.  Mitchel  v.  Ede.    513 

BIRTHS,  DEATHS  AND 
MARRIAGES. 

See  Registration. 

BONA  FIDES. 

See  Malice. 

Where  question  for  the  jury.  See 
Defamation. 

BOROUGH. 
See  Municipal  Corporation. 

BROKER. 

Where  contract  made  by,  in  his  own 
name.  See  Principal  and  Agent. 

CANAL  COMPANY. 

1.  Rateability.     See  Poor,  8. 

2.  Liability  for  obstruction  in  canal. 
See  Action,  2. 

CAPTION  OF  INQUISITION. 

Signature  of  jurors  to  inquisition, 
where  their  names  set  out  at  full 
length  in  the  caption.  See  Coro- 
ner, 1. 

CASE. 

See  Action,  1,  2,  3. 

CERTIORARI. 

1 .  As  to  costs  of  indictment  removed 
by  certiorari.  See  Criminal  Law. 


2.  Notice  of  certiorari.  See  Munici- 
pal Corporation,  1. 

3.  Order  of  sessions  varying  from 
certiorari.     See  Poor,  3. 

4.  By  the  provisions  of  a  railway  act, 
in  case  the  company  should  not  be 
able  to  agree  with  the  owners  of 
lands  upon  the  price  to  be  paid  for 
it,  the  company  were  to  issue  their 
warrant  to  the  sheriff  of  the  county 
in  which  the  lands  should  be,  and, 
if  such  sheriff  should  be  interested 
in  the  question,  to  any  of  the  coro- 
ners in  the  county,  or  if  they 
should  be  interested,  then  to  some 
other  person  who  had  served  one 
of  the  above  offices  and  should  not 
be  interested,  to  impanel  a  jury  to 
appear  before  such  sheriff,  under- 
sheriff,  coroner  or  other  person, 
for  the  purpose  of  assessing  and 
giving  a  verdict  for  the  sum  of 
money  to  be  paid:  such  sheriff, 
undersheriff,  &c.  to  give  judgment 
for  the  sum  assessed,  which  was  to 
be  binding  and  conclusive:  the 
verdicts  and  judgments  being  first 
signed  by  the  sheriff,  under-she- 
riff, ore.  to  be  deemed  records  to 
all  intents  and  purposes. 

There  was  also  a  clause  taking 
away  certiorari  as  to  any  proceed- 
ing in  pursuance  of  the  act. 

Held,  that  the  clause  taking 
away  the  certiorari  applied,  al- 
though an  inquisition  had  been 
taken  before  a  person  whom  the 
sheriff  had  appointed  his  deputy 
for  the  purpose  of  taking  it.  Reg. 
v.  Sheffield  and  Manchester  Railway. 

Ill 
CHARTER. 

Validity  of  charter  attacked  by  quo 
warranto  information  against  bo- 
rough officer.  See  Quo  Warran- 
to, 2. 

CHURCH  RATE. 

See  Ecclesiastical  Law,  1,2,  3. 

CITATION. 
See  Ecclesiastical  Law,  3» 
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CLERICAL  ERROR. 

Not  vitiate  order  to  proceed  with  fiat 
in  bankruptcy.  See  Bankruptcy,  1 . 

COMMISSARY. 

Jurisdiction  suspended  by  bishop's 
inhibition.  See  Ecclesiastical 
Law,  3. 


COMMITTAL  FOR  CON- 
TEMPT. 

By  House  of  Commons.  See  Par- 
liament. 

COMMONS,  HOUSE  OF. 
See  Parliament. 

COMPANY,  PUBLIC. 
See  Certiorari — Action,  3. 

1 .  Shares  in,  whether  goods,  wares, 
&c    See  Goods. 

2.  Execution  against.  See  Scire  Fa- 
cias. 

3.  Title  to  lands  without  conveyance. 
See  Poor,  8. 

COMPENSATION. 

1 .  To  borough  officers.  See  Muni- 
cipal Corporation,  3,  4,  5. 

g.  Inquisition  to  assess  compensation. 
See  Certiorari. 

COMPOSITION. 

See  Illegality. 

CONCILIUM. 

Traverse  of  a  return  to  mandamus, 
when  allowed  after  concilium.  See 
Mandamus,  2,  3. 

CONSIDERATION. 

See  Assumpsit — Duress  op  Goods — 
Pleading,  3 — Stamp,  3. 

CONTEMPT. 

1.  Power  of  House  of  Commons  to 
commit  for.     See  Parliament. 


2.  Imprisonment  for  contempt  by 
ecclesiastical  court,  not  a  •«  pain 
or  forfeiture"  within  5  Elu  c.  23, 
••13.  See  Ecclesiastical  Law,  3. 

CONTINGENCY. 

Instrument  payable  on.  See  Bills 
of  Exchange,  1. 

CONTINUING  SECURITY. 

See  Notice,  3. 

CONTRACT. 

See  Assumpsit  —  Principal  and 
Agent — Duress  op  Goods — Il- 
legality— Road,  2 — Stamp,  3. 

Imperfect  Contract,  Proposal, 

The  defendants  and  R.  T.  were  part- 
ners in  a  colliery,  and  in  October, 
1835,  the  defendants  signed  an 
agreement  with  the  plaintiff,  pur- 
porting to  be  made  between  the  de- 
fendants and  R.  T.  of  the  one  part, 
and  the  plaintiff  of  the  other  part, 
by  which  the  parties  of  the  first 
part  agreed  to  sell  to  the  plaintiff 
coals  from  their  colliery  for  the 
term  of  three  years,  to  commence 
from  1st  July,  1837,  at  a  certain 
price;  the  instrument  also  con- 
tained a  stipulation  by  the  parties 
of  the  first  part,  for  a  lease  to  the 
plaintiff  of  a  wharf.  At  the  date 
of  this  agreement  the  parties  were 
acting  under  a  similar  agreement, 
which  w&8  to  expire  on  the  1st  of 
July,  1837,  and  was  executed  by 
R.  T.  also ;  but  R.  T.  never  signed 
the  agreement  in  question,  and  on 
being  asked  so  to  do,  in  July,  1 837, 
refused.  There  was  also  evidence 
that  the  plaintiff  had  treated  this 
agreement  as  not  binding : — Held, 
in  an  action  by  the  plaintiff  against 
the  defendants  on  the  agreement, 
that  it  was  a  question  for  the  jury, 
whether  the  parties  intended  the 
instrument  to  be  binding  only  on 
the  condition  that  A.  T.  should 
sign  it.     Latch  v.  Wtdlake.       AbO 
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CONTUMACE  CAPIENDO. 

See  Ecclesiastical  Law,  3. 

CONVEYANCE. 

1.  Stamp  on,  where  an  incidental 
agreement.     See  Stamp,  2. 

2.  No  conveyance  necessary  to  public 
company  taking  land  through  the 
verdict  of  a  compensation  jury, 
which  U  made  a  record  of  quarter 
sessions.    See  Poor,  8. 

CONVICTION. 

Notice  of  appeal  against  a  conviction 
under  the  Alehouse  Act  (9  Geo.  49 
c.  64).  The  same  against  a  con- 
viction under  the  Highway  Act 
(5  &  6  Will.  4,  c.  50,  s.  105.)  See 
Notice,  1,  2. 

COPARCENERS. 
See  Real  Property. 

CORONER. 

Inquisition. 

1.  Where  a  coroner's  inquest  found 
that  on  ore,  at  &c.,  one  A.  B.  be- 
ing on  board  a  certain  steam  boat, 
which  was  then  and  there  being 
floated  and  navigated  on  the 
Thames,  it  so  happened  that  a  cer- 
tain boiler  then  and  there  forming 
part  of  a  steam-engine  in  and  on 
board  of  the  said  steam  vessel, 
which  said  boiler  was  then  and 
there  used  in  the  working  of  the 
said  steam-engine,  burst  and  ex- 
ploded, and  the  boiling  water  was 
thereby  cast  upon  A.  2?.,  whereby 
A.  B.  then  and  there  received  a  mor- 
tal shock  and  concussion,  of  which 
said  mortal  shock  &c.  A.  B.  tn- 
stantly  died:— Held,  that  the  day 
of  the  explosion  and  of  the  death 
did  not  sufficiently  appear,  and 
therefore  the  Court  quashed  the 
inquisition. 

Semble,  that  if  the  jurors*  names 
be  set  out  at  full  length  in  the  cap- 


tion of  an  inquisition,  it  is  immate- 
rial whether  they  sign  at  the  foot 
with  the  initials  only  of  their  chris- 
tian name. 

Qu&re,  where  death  is  occasioned 
by  the  explosion  of  a  boiler  on 
board  a  steam  boat  in  motion,  whe- 
ther the  engine  as  well  as  the  boiler 
may  be  a  deodand,  as  moving  to 
the  death  of  the  deceased.  Reg. 
v.  Brownlow.  52 

2.  Where  a  death  occurs  in  the  county 
of  W.  from  an  injury  received  in 
the  county  of  S.,  the  coroner's  in- 
quest is  rightly  held  in  the  county 
ofW. 

Qu&re,  whether  a  deodand  can 
be  levied  under  a  coroner's  inqui- 
sition, which  sets  out  that  the  death 
was  caused  by  the  negligence  of 
the  party  on  whom  the  deodand  is 
assessed.  Reg.  v.  Grand  Junction 
Railway  Company.  57,  n. 

3.  Quo  warranto  against  coroner  to 
try  the  validity  of  borough  charter. 
See  Quo  Warranto,  1. 

CORPORATION. 
See  Municipal  Corporation. 

COSTS. 
See  Criminal  Law. 

Since  the  recent  rule  not  allowing 
special  matter  to  be  given  in  evi- 
dence under  the  plea  of  not  guilty, 
unless  "  by  statute"  is  inserted  in 
the  margin,  the  plaintiff  who  ob- 
tains a  verdict  in  an  action  quare 
clausum  fregit,  to  which  not  guilty 
merely  is  pleaded,  is  entitled  to  his 
full  costs.    Jones  v.  Thomas.       91 

As  to  costs  where  several  counts,  &c. 
.  See  Head  v.  Baldrey,  625. 

Costs  of  making  judge's  order  rule  of 
court.  See  Resolution  of  Court, 
678. 

COVENANT  NOT  TO  SUE. 

When  not  pleadable  as  a  release. 
See  Release. 
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CRIMINAL  INFORMATION. 

Where  tbe  defendant  assaulted  A.  B. 
in  the  street,  who  thereupon  gave 
him  in  charge  to  a  policeman,  but 
did  not  afterwards  prefer  any 
charge,  the  Court  made  a  rule  ab- 
solute for  a  criminal  information. 
Reg.y.GxsUt.  176 

CRIMINAL  LAW. 

See  Registration. 

The  prosecutor  of  an  indictment  re- 
moved by  certiorari  is  only  entitled 
under  5  W.  &  M.  c.  1 1,  s.  3,  to  the 
costs  of  the  counts  on  which  the 
defendant  is  convicted.  Reg.  v. 
Hawdon.  44 

CUSTOM. 
Evidence  of  Custom. 

1.  Where  a  corn-factor  in  London 
received  a  commission  to  sell  oats 
of  a  certain  quality,  free  on  board, 
on  account  of  a  principal  in  Ire- 
land, and  sold  them  on  the  same 
day  in  London,  in  his  own  name, 
and  sent  a  sale  note  to  his  principal 
as  "  sold  on  account  of  his  prin- 
cipal :" — Held,  in  an  action  by  the 
corn-factor  against  the  principal,  to 
recover  damages  for  the  oats  not 
answering  the  description,  and  to 
cover  the  loss  which  the  corn- factor 
bad  sustained  by  selling  in  his  own 
name,  that  evidence  of  a  custom  in 
the  corn  trade  for  the  corn-factors 
in  London  to  sell  in  their  own  name 
was  admissible. 

Qucerc,  the  form  of  declaration 
by  the  corn-factor  against  his  prin- 
cipal in  such  a  case.  Johnston  v. 
Usborne.  2S6 

See  also  Principal  and  Agent,  1. 

2.  Where  the  return  to  a  mandamus 
to  admit  an  alderman  of  the  city  of 
London  stated  an  immemorial  cus- 
tom for  the  court  of  the  mayor  and 
aldermen  to  determine  whether  a 
person  elected  alderman  was,  ac- 
cording to  their  discretion  and  con- 


science, a  fit  and  proper  person 
duly  qualified,  on  traverse  of  the 
custom,  the  jury  found  that  the 
custom  had  existed  from  time  im- 
memorial down  to  1689: — Held, 
that  this  finding  amounted  to  a 
verdict  that  the  custom  still  existed. 

Held,  also,  that,  although  the 
jury  may  find  an  issue  in  special 
terms,  the  parties  are  not  entitled 
to  have  it  entered  as  a  special  ver- 
dict, unless  disputed  questions  of 
law  are  raised  by  the  finding. 

For  the  effect  of  tbe  1 1  Geo.  1, 
c.  18,  and  the  bye-law  13  Anne,  on 
the  above  custom  of  the  mayor 
and  aldermen  of  London,  see  Ret 
v.  Johnson,  1  M'Lean  &  Rob.  I. 
Scales  v.  Key.  505 

DAMAGES. 

1.  Whether  fresh  action  for  fresh 
damage.     See  Action,  1. 

St.  What  damages  may  be  recovered 
under  special  declaration  for  dis- 
charging a  servant  without  notice. 
See  Pleading,  1. 

3.  What  a  continuing  damage  so  as 
to  give  a  right  of  action  to  rever- 
sioner.    See  Reversioner. 

4.  General  damages  on  declaration 
containing  a  bad  count.  See  Ver- 
dict. 

DEBT. 

1.  On  bill  or  note  without  "  value 
received."  See  Bills  of  Ex- 
change, £. 

2.  What  a  lawful  debt  within  5  $  6 
Will.  4,  c.  76.  See  Municipal 
Corporation,  2. 

DEFAMATION. 
Question  for  the  jury. 
1.  The  plaintiff  having  been  for  a 
few  minutes  at  the  defendants 
house,  a  broach  was  missed  soon 
after  her  departure ;  the  defendant 
immediately  went  to  the  postman 
to  inquire  where  she  lived,  and 
meeting  her   charged  her  with  the 


INDEX. 


theft.  They  then  proceeded  to  an 
inn,  where  the  defendant  repeated 
his  charge  in  the  presence  of  two 
women,  who  were  directed  by  the 
defendant  to  search  her ;  the  broach 
having  been  afterwards  found  in 
the  defendant's  own  house ;  in  an 
action  for  slander,  brought  by  the 
plaintiff,  held,  that  it  was  a  ques- 
tion for  the  jury  whether  the  de- 
fendant made  the  charge  bond  fide. 
Padmore  v.  Lawrence,  209 

2.  It  is  competent  to  a  judge,  in  an 
action  for  libel,  to  leave  the  ques- 
tion to  the  jury,  without  stating  his 
opinion  as  to  whether  the  publica- 
tion amounts  to  a  libel  or  not. 
Baylis  v.  Lawrence.  526 

3.  Privileged  publication.  See  Par- 
liament, 2. 

DEODAND. 
See  Coroner,  1,  £. 

DEPOSITION. 
See  Evidence,  3. 

DETINUE. 
If  one  joint  tenant  bring  an  action  of 
detinue,  the  objection  that  the  other 
tenants  should  have  joined  can  be 
taken  only  by  plea  in  abatement. 
Broadbent  v.  Ledward.  45 

DEVISE. 

I.  Estate  in  Fee. 

1.  A  fee  passed  by  the  following  de- 
vise : — "  I  give  and  bequeath  to 
my  wife  all  my  lands,  messuages, 
and  tenements,  by  her  freely  to  be 
possessed  and  enjoyed,  with  all  my 
property  whatsoever." 

It  did  not  appear  whether  or  not 
the  testator,  at  any  time,  was  pos- 
sessed of  personal  property.  Doe 
d.  Booley  v.  Roberts.  578 

II.  Estate  Tail. 

St.  Under  the  following  devise,  "  I 
give  and  bequeath  to  my  sister  all 


my  estate  or  estates  in  &c,  during 
her  natural  life,  twelve  months  after 
my  decease,  and  after  her  decease 
to  her  son  James,  and  his  heir  male 
living  to  attain  the  age  of  twenty- 
one  years,  and  in  case  of  no  such 
heir  male  lawfully  begotten,  then 
to  such  issue  and  issues  female  and 
females,  200/.,  share  and  share 
alike ;  and  in  case  no  such  male  or 
female  living,  then  the  200/.  to  the 
children  of  my  sister ;  and  the  in- 
heritance of  the  said  estate,  for 
want  of  such  issue  male  as  afore- 
said, to  redound  to  my  heir  male 
with  paying  the  200/."  James 
takes  an  estate  tail.  Doe  d.  Tre- 
mewen  v.  Permewan.  303 

III.  Legal  Estate. 

3.  Devise, — "  I  give  all  that  my 
manor  of  M.  and  my  capital  man- 
sion to  E.  and  L.  in  trust  to  permit 
and  suffer  my  wife,  in  case  she  wish 
so  to  do,  to  occupy  the  same,  and 
to  receive  the  rents,  issues  and 
profits  thereof,  until  my  son  M. 
shall  attain  the  age  of  twenty-one, 
provided  my  said  wife  continue 
unmarried,  and  upon  the  attain- 
ment to  age  of  my  said  son,  then 
in  trust  to  release  the  said  manor, 
mansion-house,  &c.  unto  the  use 
of  my  son,  &c,  provided  that  in 
case  of  my  said  wife  marrying 
again  or  not  wishing  to  reside  in 
my  said  mansion-house,  the  trus- 
tees to  let  the  same  at  the  best 
rent/'  &c. — Held,  that  on  the  wife's 
taking  possession,  the  legal  estate 
in  the  manor  (though  not  in  the 
mansion-house)  vested  in  the  wife 
during  her  widowhood,  and  until 
her  son's  majority.  Doe  d.  Noble 
v.  Bolton.  1S5 

4.  Whether  right  of  entry  devisable. 
See  Real  Property. 

DISTRESS. 
See  Duress  of  Goods — Poor,  4— 
Sewers,     Commissioners    of  — 
Trespass. 
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DURESS  OF  GOODS. 

An  agreement  entered  into  under 
duress  of  goods  is  not  void. 

Therefore  where  to  debt  on  an 
agreement  to  pay  19/.  10«.  the  de- 
fendant pleaded  that  just  before 
the  making  of  the  agreement  the 
plaintiff  had  wrongfully  distrained 
goods  of  the  value  of  20/.,  under 
colour  of  a  distress  for  19/.  10*., 
whereas  only  3/.  7s.  6c/.  was  due, 
and  the  plaintiff  threatened  to  sell 
the  goods,  unless  the  defendant 
made  the  agreement,  and  the  de- 
fendant in  order  to  prevent  the 
sale  entered  into  the  said  agree- 
ment:—Held  that  the  plea  was 
bad,  and  judgment  was  given  for 
the  plaintiff' non  obstante  veredicto. 

Held  also,  that  the  withdrawal 
of  the  distress  was  a  good  con- 
sideration for  the  defendant's  agree- 
ment to  pay  that  amount.  Skeatc 
v.  Btalt.  597 

DUTY. 

Allegation  of,  where  unnecessary. 
See  Action,  %. 

EASEMENT. 

See  Licensk— Prescription— Way 
— Watercourse. 

Where  an  easement  has  been  enjoyed 
for  nineteen  years  and  a  fraction, 
and  is  then  interrupted  by  the  owner 
of  the  soil,  the  easement  may  still 
be  acquired  under  2  &  3  Will.  4, 
c.  71,  at  the  end  of  the  twentieth 
year,  for  the  interruption  to  defeat 
twenty  years'  user  must  have  been 
acquiesced  in  or  submitted  to  for  a 
whole  year.   Flight  v.  Thomas.  442 

ECCLESIASTICAL  LAW. 

I.  Prohibition—Retrospective  Church 
Rate. 

A  declaration  in  prohibition  stated 
that  the  plaintiff  having  been  libel, 
led  in  the  spiritual  court  for  non- 
payment  of  a  church  rate,   had 


pleaded  in  his  defensive  allegation 
that  the  rate,  though  good  on  tie 
face  of  it,  was  asked  for  and  in- 
tended to  be  applied  to  the  pay- 
ment of  antecedent  debts,  and  that 
the  Court  had  admitted  to  proof  a 
responsive  allegation,  which  alleged 
that  the  churchwardens  of  a  prior 
year  had  necessarily  incurred  debts 
in  consequence  of  the  parish  refus- 
ing to  make  a  rate,  and  that  the 
retrospective  rate  subsequently  be- 
came necessary,  in  order  to  dis- 
charge the  said  debts :  —  Held, 
that,  whether  the  rate  being  good 
in  form  was  or  was  not  vitiated  by 
any  design  to  apply  it  retrospec- 
tively, and  whether  the  rate,  under 
the  circumstances,  was  or  was  not 
bad  as  being  retrospective,  the  suit 
itself  was  matter  of  ecclesiastical 
cognisance,  and  the  objection  to 
the  rate  was  such  as  the  ecclesi- 
astical court  was  able  to  give  effect 
to,  if  valid,  and  that  it  was  to  be 
presumed  that  court  would  cor- 
rectly administer  the  law,  and  that 
therefore  the  plaintiff  was  not 
entitled  to  prohibition.  Grjffi*  v. 
Ellis.  398 

II.  Order  to  Pay  Church  Rate  by 
Churchwardens  de  facto. 

An  order  of  justices  for  the  pay- 
ment of  a  church  rate,  under  53 
G.  3,  c.  127,  made  on  the  complaint 
of  churchwardens  de  facto,  though 
not  de  jure,  is  good;  and  their 
jurisdiction  is  not  ousted  by  the 
fact  of  a  suit  having  been  com- 
menced for  the  rate  in  the  Consis- 
torial  Court  by  the  churchwardens, 
where  the  suit  had  been  abandoned 
before  the  complaint  was  made. 
Reg.  v.  Justices  of  St.  Clement, 
Ipswich.  481 

III.  Ecclesiastical  Jurisdiction  as  to 
Church  Rates — Citation — Significa- 
nt —  Contumace  Capiendo  —  Addi- 
tion of  Defendant — Commissary — 
Inhibition — Peculiar. 

A  significavit  under  53  G.  3,  c.  127, 
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8.  1,  need  not  appear  on  the  face 
of  it  to  have  been  issued  within  ten 
day 8  of  the  party  having  been  pro- 
nounced in  contempt,  as  it  will  be 
presumed  to  have  been  so  issued, 
and  no  such  statement  is  contained 
in  the  form  of  signifies vit  given  by 
the  act. 

Nor  is  a  significavit  vitiated  by 
the  introduction  of  merely  super- 
fluous words,  viz.  by  the  addition 
of  the  words  "  as  by  our  citation 
he  was  required  to  appear/'  after 
the  statement  that  the  party  has 
been  pronounced  in  contempt. 

As  the  ecclesiastical  courts  have 
general  jurisdiction  in  matters  of 
church  rate,  it  is  unnecessary,  not- 
withstanding the  58  G.  3,  c.  127, 
that  it  should  appear  from  the  pro- 
ceedings in  a  subtraction  of  church 
rate  cause,  either  that  the  amount 
of  the  rate  exceeded  10/.,  or  that 
its  validity  was  disputed. 

Qucerc  whether,  where  the  rate 
does  not  exceed  10/.,  and  its  va- 
lidity &c.  is  not  disputed,  the 
magistrate  has  exclusive  jurisdic- 
tion. 

A  writ  de  contumace  capiendo 
need  not  give  the  defendant  any 
addition,  where  he  is  imprisoned 
under  it  for  contempt  in  not  ap- 
pearing to  a  citation,  such  imprison- 
ment not  being  "  a  pain  or  forfei- 
ture" within  5  Eliz.  c.  23,  s.  13. 

By  the  bishop's  inhibition,  during 
his  visitation,  the  jurisdiction  of  his 
commissary  is  suspended,  and  a 
party  resident  within  the  commis- 
sary's jurisdiction  may  then  be 
cited  to  appear  before  the  bishop's 
official  principal. 

The  appointment  of  a  commis- 
sary for  a  district  does  not  make  it 
a  peculiar.  Reg.  v.  Thorogood.  629 

EJECTMENT. 

In  ejectment  a  party  may  be  let  in, 

on  terms,  to  defend  as  landlord, 

after  judgment   has   been   signed 

against  the  casual  ejector,  and  a 
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writ  of  possession  has  been  exe- 
cuted.    Doe  d.  Mullarky  v.  Roe. 

316 


ELECTION  OF  CORPORATE 
OFFICERS. 

See  Municipal  Corporation,  6,  7, 
8.  And  as  to  aldermen  of  Lon- 
don, see  Custom,  2. 


ENTRY,  RIGHT  OF. 

What  is,  and  whether  devisable.  See 
Real  Property. 

ESCAPE. 

See  Attorney — Bills  of 
Exchange,  5. 

Where  a  plea  to  an  action  for  an 
escape  against  the  marshal  of  the 
Queen's  Bench  prison  stated  that 
the  plaintiffs  fraudulently  and  co- 
vino  usly  conspired,  with  L.  and 
others,  to  arrest  A.  B.  (a  prisoner 
on  final  judgment  within  the  rules 
at  the  suit  of  the  plaintiffs)  if  be 
should  go  beyond  the  limits  of  the 
rules,  and  detain  him  beyond  the 
limits  till  the  marshal  could  be 
served  with  process  for  the  escape, 
and  the  proof  was  that  one  U.f  at 
whose  suit  also  the  prisoner  was 
detained  on  mesne  process,  by 
trick  and  contrivance  caused  the 
prisoner  to  be  arrested  at  the  suit 
of  L.y  and  detained  beyond  the 
limits  of  the  rules,  during  which 
time  U.  served  the  marshal  with  a 
writ  in  the  present  action,  and 
facts  were  proved  to  shew  a  con- 
nection between  U.  and  the  plain- 
tiffs:—Held,  that,  as  the  plaintiffs 
adopted  U.'s  agency  by  prosecuting 
this  action,  it  was  a  question  for 
the  jury  whether  the  plaintiffs  were 
not  parties  to  {/.'s  trick  and  con- 
trivance, although  they  did  not 
personally  interfere  in  it. 

The  plea  alleged  that  while  A.  B. 
intended  and  was  about  to  return 
z  z 
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to  the  said  rules,  the  plaintiffs,  and 
others  in  collusion  with  them,  in 
further  pursuance  of  the  fraudulent 
contrivance,  cVc,  wrongfully  caused 
A.  B.  to  be  arrested  and  detained, 
until  a  writ  could  be  sued  out  and 
served  on  the  marshal  in  this  ac- 
tion; and  alleged  that  had  not 
A.  B.  been  so  collusively  and  ille- 
gally arrested  and  detained,  he 
could  have  returned  to  and  been 
within  the  rules  before  the  com- 
mencement of  the  suit :  —  Held, 
that  on  this  plea  the  plaintiffs  were 
entitled  to  judgment  non  obstante 
veredicto*    Merry  v.  Chapman.    25 


ESTATE. 

Estate  in  fee — estate  tail — legal  estate. 
See  Devise — Real  Property. 


EVIDENCE. 

See  Admission  under  Judge's 
Order — Custom — Frauds  (Sta- 
tute or) — Infancy  —  Partners 
—  Poor,  13  to  16 — Prescription 
— Principal  and  Agent — Regis- 
tration— Use  and  Occupation. 

Competency  of  Witness. 

1.  Ejectment  by  first  mortgagee 
against  mortgagor;  defence,  that 
the  mortgage  was  fraudulent ;  se- 
cond'mortgagee  called  as  witness 
to  prove  the  fraud,  rejected  as  in- 
competent. Doe  d.  Cuthbert  v. 
Bamford.  498 

Examination  to  try  Credit  of  Witness — 
Handwriting. 

2.  Where  the  handwriting  of  A.  B. 
is  in  issue,  a  paper  purporting  to 
be  written  by  A.  J3.,  but  not  rela- 
tive to  the  issue  in  the  cause,  can- 
not be  put  into  the  hands  of  wit- 
nesses in  order  to  test  their  vera- 
city, by  asking  them  whether  it  is 
in  his  handwriting.  Griffits  v. 
hory.  179 


Evidence  in  Particular  Cases. 

Deposition  of  Living  Witness. 

3.  Where  the  plaintiff  claimed  to 
hold  land  under  A.  Z?.,  and  on  a 
previous  charge  of  malicious  tres- 
pass on  the  land,  before  the  petty 
sessions,  had  called  A.  B.  as  a 
witness,  who  however  disproved 
the  tenure  : — Held,  that  the  depo- 
sition of  A.  B.  was  admissible  in 
evidence  against  the  plaintiff,  al- 
though A.  B.  was  alive.  Cole  v. 
Hadley.  458 

Evidence  under  Not  Guilty. 

4.  In  an  action  on  the  case,  for  ma- 
liciously and  without  probable 
cause  refusing  to  accept  debt  and 
costs  from  a  prisoner,  evidence  of 
probable  cause  may  be  given  under 
the  plea  of  not  guilty.     Hounds- 

fold  v.  Drury.  127 

Evidence  of  Forgery. 

5.  In  an  action  by  first  indorsee 
against  the  acceptor  of  a  bill  of 
exchange,  plea,  non  accepit,  evi- 
dence is  not  admissible  to  shew 
that  the  drawer  had  forged  the 
defendant's  acceptance  to  other 
bills,  that  the  drawer  absconded, 
and  that  then  several  bills,  some 
of  them  with  forged  acceptances, 
were  taken  from  a  box  in  his  house 
by  plaintiff's  brother,  and  came 
into  possession  of  the  plaintiff,  un- 
less it  can  be  shewn  that  the  bill 
in  question  was  one  of  such  bills. 
To  prove  the  forgery  such  evi- 
dence only  can  be  received  as 
would  have  been  admissible  on  an 
indictment  against  tbe  drawer  for 
the  forgery.  Griffits  v.  Payne.  107 

6.  In  an  action  for  seduction,  state- 
ments made  by  plaintiff's  daugh- 
ter, as  to  familiarity  with  other 
men  besides  the  defendant,  cannot 
be  proved  unless  she  has  been 
asked  as  to  them  in  cross-exami- 
nation.    Carpenter  v.  Wahl.     457 
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Parol  Evidence. 

7-  Where  during  an  interview  between 
the  plaintiff  and  defendant,  at  which 
they  verbally  settled  the  terms  of 
an  agreement  between  them,  the 
plaintiff  made  minutes  of  the  agree- 
ment, and  read  them  over  to  the 
defendant,  who  assented  to  them, 
but  was  not  shewn  them  or  asked 
to  sign  them,  the  minutes  need  not 
be  produced  as  constituting  the  real 
agreement.     Trewkitt  v.  Lambert. 

676 

EXCEPTIONS,  BILL  OF. 

Amendment  of.  See  Bill  of  Ex- 
ceptions. 

EXECUTION. 

Where  plaintiff's  attorney  may  dis- 
charge defendant  out  of  execution. 
See  Attorney. 

Execution  against  partners  in  a  bank- 
ing company  on  judgment  against 
the  public  officer.  See  Scire  Fa- 
cias. 

Delivery  of  a  fi.  fa.  to  the  sheriff's 
deputy  in  London  is  equivalent  to 
delivery  tp  the  sheriff  in  the  coun- 
try. 

The  goods  of  the  debtor  are 
bound  therefore  by  such  delivery  to 
the  deputy  in  London,  and  the  ex- 
ecution creditor  cannot  be  defeated 
by  a  vesting  order  subsequently 
made  by  the  Insolvent  Court,  un- 
der 1  &  2  Fid.  c.  110,  s.  57,  al- 
though the  provisional  assignee 
seize  before  the  sheriff;  for  such 
vesting  order  is  not  equivalent  to 
sale  in  market  overt,  and  passes 
such  interest  only  as  the  insolvent 
himself  had  in  the  goods,  and  sub- 
ject to  his  liabilities.  Woodland  v. 
Fuller.  570 

EXECUTOR. 

In  debt  for  rent,  the  defendant  plead- 
ed that  he  was  administrator  of 
the  lessee,  that  the  premises  de- 
mited were  of  less  value  than  the 


arrears  of  rent ;  that  lie  bad  paid 
over  all  the  profit  derived  from 
them,  and  had  fully  administered 
and  had  offered  to  surrender. 

The  lessee  was  under  covenant  to 
repair,  and  had  underlet: — Held, 
that  the  issue  as  to  the  value  of  the 
premises  was  not  satisfied  by  proof 
of  the  non-payment  of  rent  by  the 
under-tenant,  and  that  the  defend- 
ant could  not  set  up  the  non-repair 
in  reduction  of  the  value  of  the 
premises,  as  he  was  bound  to  re- 
pair.    Hornidge  v.  Wilson.       641 

FALSE  RETURN. 

See  Sheriff,  3. 

FORGERY. 

See  Evidence,  5. 

FRAUDS,  STATUTE  OF. 

See  Goods,  Wares,  &c. — Principal 
and  Agent. 

The  objection,  that  there  is  do  note 
in  writing  of  a  promise  to  pay  the 
debt  of  another,  within  29  Car.  2, 
c.  3,  s.  4,  need  not  be  pleaded  spe- 
cially. 

A  promise  to  a  debtor  to  pay  his 
debt  to  a  third  person,  is  not  a  pro- 
mise to  answer  for  the  debt  of  an- 
other, within  29  Car.  2,  c.  3,  s.  4, 
which  applies  only  to  promises  made 
to  the  person  to  whom  another  is 
answerable.     Eastwood  v.  Kenyan. 

276 

GAMING. 
See  Bills  of  Exchange,  5. 

GAOL. 

Contract  for  maintenance  of  borough 
prisoners.  See  Municipal  Cor- 
poration, J. 

GOODS,  WARES,  &c. 
A  contract  for  the  sale  of  shares  in  a 
banking  company  of  10*.  value  is 
%  z  2 
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not  a  contract  for  the  sale  of  goods, 
wares,  or  merchandize,  so  as  10  re- 
quire a  written  memorandum  with- 
in the  17  th  sect,  of  the  statute  of 
frauds.     Humble  v.  Mitchell.    141 


HABEAS  CORPUS. 
See  Parliament,  1. 

HANDWRITING. 

See  Evidence,  2. 

HIGHWAY. 
See  Road. 


ILLEGALITY. 

See  Assumpsit,  ^Bankruptcy,  2 — 
Duress  of  Goods. 

1.  When  the  plaintiff,  before  signing  a 
composition  deed  by  which  the  cre- 
ditors of  the  defendant  agreed  to 
take  the  defendant's  bills  at  long 
dates  for  their  respective  debts, 
stipulated  for  a  bill  of  exchange  to 
be  indorsed  to  him  for  a  further 
sum,  the  whole  agreement  between 
the  plaintiff  and  defendant  is  void, 
as  being  fraudulent  upon  the  other 
creditors,  and  the  latter  cannot  re- 
cover upon  the  defendant's  bills  for 
the  amount  of  the  composition  mo- 
ney, even  although  he  has  received 
nothing  on  the  bill  indorsed  to 
him  by  the  defendant. — Hoitden  v. 
Haigh.  6(51 

ft.  The  defendant  was  indebted  to  the 
plaintiff  in  1 1/.  and  was  afterwards 
discharged  from  the  debt  under  the 
Insolvent  Debtors'  Act.  He  after- 
wards accepted  a  bill  of  exchange 
drawn  by  the  plaintiff,  for  which  the 
consideration  was  the  above  sum  of 
1 1/M  a  further  sum  for  a  new  debt, 
and  he  indorsed  it  to  the  plaintiff; 
held  in  an  action  on  the  bill  that  he 
could  not  plead  his  discbarge  under 
the  7  Geo.  4,  c.  37,  as  an  answer 


to  the  whole  bill,  though  he  might 
as  to  part.     Sherman  v.  Thomjnon. 

656 

IMPRISONMENT. 

For  contempt "  not  pain  or  forfeiture," 
within  5  Eliz.  c.  23,  s.  IS.  See 
Ecclesiastical  Law,  3. 

IMPRISONMENT  FOR  DEBT 
ACT. 

Forms  of  writs  under.  581 

INDEBITATUS  ASSUMPSIT. 

See  Pleading,  1. 

INDICTMENT. 

Lies  for  not  informing  registrar  of 
birth  of  child. 

INFANCY. 

Where  the  defendant  pleads  in- 
fancy, and  the  replication  avers  a 
ratification  by  promise  in  writing 
when  defendant  was  of  age,  the 
plaintiff  has  merely  to  prove  the 
promise,  and  not  that  the  defendant 
was  of  age  when  he  made  it ;  it  lies 
upon  the  defendant  to  prove  that 
he  was  then  under  age. 

A  written  promise  to  pay  a  debt 
contracted  during  infancy,  is  suffi- 
cient under  9  Geo.  4,  c.  14,  although 
it  neither  contains  the  name  of  the 
creditor,  the  amount  due,  nor  the 
date,  and  parol  evidence  is  admis- 
sible to  supply  these  particulars. 
Hartley  v.  Wharton  529 

INHIBITION. 

Commissary's  jurisdiction  suspended 
by.     See  Ecclesiastical  Law,  3. 

INQUISITION. 

To  assess  compensation,    certiorari 

taken  away.     See  Certiorari. 
Coroner's  inquisition.  See  Coroner. 
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INSOLVENT. 

See  Execution— Illegality. 

INTERRUPTION  FOR  A 
YEAR. 

See  Easement. 

IRISH  JUDGMENT. 

Not  conclusive.     See  Judgment. 


JOINDER. 

Non-joinder  of  plaintiffs.     See  De- 
tinue. 

JUDGMENT. 

See  Bills,  5 — Ejectment,  1  — 
Scire  Facias. 

Foreign  Judgment  not  conclusive. 
A  judgment  of  one  of  the  superior 
courts  of  Ireland,  or  of  any  other 
than  one  of  the  superior  courts 
of  this  country,  is  not  conclusive 
against  the  defendant,  if  it  appear 
that  he  was  not  duly  served  with 
process  in  the  action. 

To  an  action,  therefore,  on  an 
Irish  judgment,  it  is  a  good  plea 
that  the  defendant  was  never 
served  with,  nor  had  notice  of, 
any  process  in  the  action. 

A  replication  to  such  a  plea,  that 
the  defendant  had  notice  of  a  writ 
of  summons  issuing  outof  the  Court 
in  which  the  judgment  was  obtained, 
for  the  cause  of  action  upon  which 
such  judgment  was  obtained,  is  bad 
on  special  demurrer,  as  it  does  not 
shew  that  the  process,  of  which 
notice  is  alleged,  was  at  the  suit  of 
the  plaintiff,  or  was  the  process  in 
the  action  in  which  the  judgment 
was  recovered.  Ferguson  v.  Mahon, 

US 

JURISDICTION. 

Of  parliament  and  courts  of  law.  See 
Parliament. 


Of  ecclesiastical  courts.  See  Eccle- 
siastical Law. 

Of  Lords  of  the  Treasury.  See  Mu- 
nicipal Corporation,  5. 

Of  Poor  Law  Commissioners.  See 
Poor,  1. 

Of  borough  sessions.  See  Appeal,  2. 

Of  coroner.     See  Coroner,  2. 

JURY. 

1.  Whether  libel  or  not,  a  question 
for  the  jury.    See  Defamation,  2. 

2.  Bona  fides  of  charge  of  felony,  a 
question  for  the  jury.  See  Defa- 
mation, 1. 

3.  Signature  of  jurors  to  inquisition. 
See  Coroner,  1. 

LADING,  BILL  OF. 
See  Bill  of  Lading. 

LANDLORD  AND  TENANT. 

See  Use  and  Occupation. 

Disputing  Landlord's  Title. 

1.  A  tenant,  let  into  possession  by 
mortgagor,  subsequently  paid  his 
rent  to  the  mortgagee: — Held,  in 
ejectment  by  mortgagee  against  the 
tenant,  that  the  latter  might  defend 
himself  by  shewing  that  there  had 
been  a  prior  mortgage,  and  that 
he  had  received  notice  from  the 
prior  mortgagee  to  pay  rent  to 
him,  and  had  paid  it  accordingly, 
as  the  tenant  did  not  thereby  deny 
that  the  mortgagor,  who  gave  him 
possession,  had  title,  but  simply 
that  the  lessor  of  the  plaintiff  had 
a  good  derivative  title. 

So  also  a  tenant  who  has  been 
let  into  possession  by  the  second 
mortgagee  himself,  may  shew  such 
prior  mortgage  and  notice ;  for  the 
tenant  thereby  admits  that  his  les- 
sor, with  respect  to  the  first  mort- 
gagee, was,  in  substance,  mortga- 
gor in  possession  not  then  treated 
as  a  trespasser,  and  so  bad  title  to 
demise,  and  the  tenant  is  at  liberty 
to  go  on  to  shew  that  his  lessor  haa 
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subsequently  been  treated  as  a  tres- 
passer by  the  first  mortgagee,  where- 
by his  (the  lessor's)  title  and  the 
tenant's  rightful  possession  under 
him  have  been  determined. 

But  quart  whether  mortgagee 
merely  by  such  notice  to  the  tenant 
treats  the  mortgagor  as  a  trespas- 
ser. Doe  d.  Higginbotham  v.  Bar- 
ton. 194 
Notice  to  Quit. 
2.  An  indenture  of  lease  contained  a 
clause  that  if  the  lessee  should 
be  desirous  to  put  an  end  to  the 
term  at  the  end  of  the  first  four- 
teen years,  and  should  leave  or  give 
six  calendar  months  notice  in  writ- 
ing, immediately  preceding  the  end 
of  the  first  fourteen  years,  then  the 
demise  should  cease  and  determine. 
The  lease  commenced  at  Michael- 
mas, and  in  November  of  the  14th 
year  of  the  terra  the  lessee  gave 
notiee  in  writing  that  he  should 
deliver  up  the  premises  on  the  24th 
June  next,  agreeable  to  the  cove- 
nants oj  the  kase.  The  jury  found 
that  the  lessor  understood  the  no- 
tice to  be  to  give  up  at  the  end  of 
the  fourteen  years  :— Held,  that  it 
was  bad,  as  it  varied  from  the  pro- 
viso in  the  lease.  Cadby  v.  Afar- 
tmez.  386 
LIBEL. 
See  Defamation. 

LICENSE. 

Where  the  plaintiff  on  the  28th  Oc- 
tober sold  a  rick  of  hay  on  his 
land,  with  the  condition  that  it 
might  remain  there,  and  be  carried 
away  from  time  to  time  by  the  pur- 
chaser up  to  Lady-day  next : — Held , 
that  this  license  could  not  be  re- 
voked.    Wood  v.  Manley.  5 

LIMITATIONS,  STATUTE  OF. 

See  Infancy. 

Limitation,  3  &  4  W.  4,  c.  27.  See 
Real  Property — Pleading,  2. 


Quo  Warranto  information  barred  by 
32  Geo.  3,  c  48.  See  Quo  War- 
ranto, 3. 

LONDON. 

Custom  for  court  of  mayor  and  al- 
dermen to  determine  whether  party 
elected  alderman  a  fit  person.  See 
Custom,  2. 

LUNATIC. 

See  Appeal,  2. 
An  order  of  two  justices  for  the  re- 
payment of  the  costs  of  removal 
and  maintenance  of  an  insane  pau- 
per, under  9  Geo.  4,  c.  40,  s.  42, 
can  only  be  made  by  those  justices 
who  have  made  inquiry  into  and 
ascertained  the  last  legal  settle- 
ment of  such  pauper.  Where  there- 
fore an  order  recited  that  A.  t\,  a 
lunatic  was  removed  to  the  lunatic 
asylum  under  an  order  of  two  jus- 
tices, whose  legal  settlement,  after 
due  inquiry  made  and  satisfactory 
evidence  obtained,  is  at  D.,and  ad- 
judicated her  settlement  to  be  at  D. 
and  ordered  the  costs  of  mainte- 
nance, &c.  to  be  repaid :— Held, 
that  the  order  was  bad,  as  the  Court 
could  not  intend  that  the  justices 
who  made  the  order  had  themselves 
taken  the  evidence  and  inquired 
into  the  place  of  settlement. 

Held  also,  per  Patteson  J.  that 
where  a  parish,  in  which  the  pau- 
per was  not  settled,  had  maintained 
and  removed  the  pauper  to  the  lu- 
natic asylum,  an  order  of  repay- 
ment to  this  parish  could  not  be 
made  under  section  42,  the  pay- 
ment having  been  made  in  its  own 
wrong,  and  the  act  providing  only 
for  repayment  to  the  county  trea- 
surer. Reg.  v.  The  Inhabitants  of 
Barton.  4S3 

MALICE. 

See   Malicious  Prosecution — Evi- 
dence, 4. 

The  defendant  had  indicted  the  plain- 
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tiff  lor  felony,  for  maliciously  ob- 
structing the  air- way  of  a  mine, 
but  which  it  appeared  the  plaintiff* 
did  bond  fide  under  a  claim  of  right. 
In  an  action  by  the  plaintiff  for  a 
malicious  prosecution, — Held,  that 
it  ought  to  have  been  left  to  the 
jury  to  say  whether  the  defendant 
knew  that  the  obstruction  had  been 
done  under  a  claim  of  right,  for 
that,  if  so,  there  was  no  probable 
cause  for  the  indictment.  James 
v.  Phelps.  231 

MALICIOUS  PROSECUTION. 

A  declaration  for  maliciously  indict- 
ing and  procuring  the  plaintiff  to 
be  indicted,  is  sustained,  although 
it  appear  that  the  defendant  pre- 
ferred the  indictment  unwillingly, 
and  solely  because  he  was  bound 
over  to  do  so,  if  it  appear  that  he 
was  himself  the  cause  of  his  being 
so  bound  over  by  originally  mak- 
ing a  malicious  charge  before  the 
magistrate.    Dubois  v.  Keats.    306 


MANDAMUS. 

Practice. 

1.  The  Court  will  not  entertain  an 
objection  to  a  rule  for  a  manda- 
mus, on  the  ground  that  there  has 
been  no  refusal  to  do  the  thing  to 
be  required  by  the  writ,  unless 
such  objection  be  taken  at  the  out- 
set of  the  argument  on  shewing 
cause.     Reg.  v  Gamble.       123,  n. 

Traverse  after  Concilium. 

2.  Quart  to  what  extent  a  traverse 
to  a  return  to  a  mandamus  will  be 
allowed  after  it  has  been  held  good 
on  concilium.  At  all  events  the 
rule  as  to  allowing  a  traverse  after 
a  concilium  has  no  application 
where  the  Court  has  simply  re- 
fused, on  motion,  to  order  a  return 
to  be  taken  off  the  file.  Beg.  v. 
Payn.  G23 


3.  The  Court  may  quash  part  of  a 
return  to  a  mandamus  on  concilium 
as  well  as  on  motion,  and  allow 
the  prosecutor  to  traverse  part  of 
the  return  after  the  judgment  on 
concilium.  Reg,  v.  North  Midland 
Railway  Company.  622 

Peremptory  Mandamus, 

4.  The  Court  will  not  award  a  peremp- 
tory mandamus  until  judgment  has 
been  obtained  on  the  original  man- 
damus.    Reg*  v.  Baldwin.         124 

Mandamus  where  another  Remedy. 

5.  A  rule  obtained  by  the  conserva- 
tors of  the  Bedford  Level  for  a 
mandamus  to  parties  liable  ratione 
tenure  to  repair  the  banks  of  tbe 
Ouse,  was  discharged  on  a  pre- 
liminary objection  that  by  15  Car. 2, 
c.  1 7,  the  applicants  were  commis- 
sioners of  sewers,  and  might  there- 
fore put  in  force  against  the  par- 
ties another  remedy.  Reg.  v. 
Gamble.  122 

Mandamus,  the  Right  to,  barred  by 
Time. 

6.  Where  a  canal  company  was  au- 
thorized by  an  act  to  purchase  lands 
necessary  for  the  navigation,  and 
were  required  to  enrol  the  convey- 
ances of  such  purchased  lands  with 
the  clerk  of  the  peace,  copies 
whereof  were  to  be  good  evidence 
in  all  courts,  the  Court,  after  a 
lapse  of  sixty-five  years  from  the 
time  of  the  purchase  of  certain 
lands,  during  which  no  application 
had  been  made  to  the  company  to 
enrol  the  conveyances,  refused  to 
grant  a  mandamus  to  that  effect  on 
the  refusal  of  the  company  to  do 
so.  Reg.  v.  Leeds  ana  Liverpool 
Canal  Company.  174 


MARKET  OVERT. 

See  Execution, 

A  sale  of  slippers  was  made  inside  ef 
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a  wholesale  shoe  warehouse  in 
London,  where  the  transaction 
could  not  be  seen  from  the  street, 
the  jury  found  on  the  question  be- 
ing left  to  them  that  it  was  a  sale 
in  a  shop,  and  the  Court  held  that 
the  sale  was  in  market  overt,  and 
that  the  shop  being  inclosed  from 
the  street  was  immaterial.  Lyons 
y.DcPast.  177 


MARSHAL. 

See  Attorney — Bills,  5 — Escape — 
Principal  and  Agent,  2. 


MASTER  AND  SERVANT. 

Declaration  by  servant  discharged 
without  notice.  See  Pleading,  1. 

MAYOR. 
See  Municipal  Corporation,  6, 7, 8. 

MINE. 
Rateability. — See  Poor,  7. 

MINISTERIAL  ACT. 

Allowance  of  Poor  Rate.  —  See 
Poor,  5. 

MONEY  HAD  AND  RE- 
CEIVED. 

The  defendant's  son  agreed  to  com- 
municate to  the  plaintiff  a  secret 
for  a  dye,  and  the  plaintiff  agreed 
to  pay  him  251.  if  a  color  should 
be  produced  to  the  satisfaction  of 
B,y  and  the  plaintiff  handed  over 
to  the  defendant  a  cheque  for  25/., 
to  be  paid  to  his  son  in  that  case, 
but  if  the  color  was  not  good  the 
money  was  to  be  returned.  On 
the  2d  September  an  experiment 
was  commenced  as  to  the  dye,  and 
on  the  3d,  before  it  was  concluded, 
the  defendant  got  the  cheque 
cashed;    on  the   4th  the  experi- 


ment was  finished,  and  the  dye 
turned  out  a  failure,  and  was  dis- 
approved of  by  B.  The  plaintiff 
demanded  the  money  of  the  de- 
fendant, but  without  mentioning 
the  decision  of  B. :—  Held,  that 
the  plaintiff  must  be  nonsuited,  as 
he  had  no  cause  of  action  till  the 
decision  of  B.  had  been  communi- 
cated to  the  defendant. 

Held  also,  that,  as  the  cheque 
had  been  treated  throughout  as 
money,  the  defendant  had  not  com- 
mitted any  breach  of  duty  by  get- 
ting it  cashed,  so  as  to  make  him 
liable  for  money  had  and  received. 
Wilkinson  v.  Godefroy.  41 1 


MORTGAGOR  AND  MORT- 
GAGEE. 

Whether  mortgagee  by  notice  to  te- 
nant, let  into  possession  by  mort- 
gagor after  mortgage,  treats  mort- 
gagor as  trespasser. — See  Land- 
lord and  Tenant,  1. 


MUNICIPAL  CORPORATION. 

See  Appeal,  2 — Quo  Warranto— 
Reoula  Generalis,  p.  1. 

Contract  for  Maintenance  of  Borough 
Prisoners. 

1.  Where  a  grant  of  quarter  sessions 
has  been  made  by  the  crown  under 
5  &  6  Will.  4,  c.  76,  to  a  newly 
incorporated  borough  without  a 
gaol,  the  town  council  have  no 
power  under  5  Geo.  4,  c.  85,  and 
5  &  6  Will.  4,  c.  76,  to  contract 
with  the  justices  of  the  county  to 
send  the  borough  prisoners  to  the 
county  gaol. 

An  order  of  sessions,  empower- 
ing county  justices  to  contract  for 
the  maintenance  of  borough  pri- 
soners, under  5  Geo.  4,  c.  85,  and 
5  &  6.  Will.  4,  c.  76,  held  not  to 
be  an  order  under  the  latter  sta- 
tute, so  as  to  take  away  the  cer- 
tiorari. 
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A  notice  of  application  for  a 
certiorari  to  remove  an  order  of 
justices  relating  to  the  gaols  of  M., 
signed  by  "  A.  &  B.  solicitors  for 
W.  G.,  a  rate-payer  of  M.,"  is  good 
under  13  Geo.  2,  c.  18.  Reg.  v. 
Justices  of  Lancashire.  86 

Voluntary  Bond,  Validity  of. 

ft.  A  bond  given  in  1 833  by  a  corpo- 
ration to  one  of  its  members,  to 
reimburse  him  the  costs  which  he 
had,  without  the  authority  of  the 
corporation,  incurred  in  defending 
himself  and  several  other  mem- 
bers, though  unsuccessfully,  against 
quo  warranto  informations,  is  a 
lawful  debt  within  5  &  6  Wdl.  4, 
c.  76,  s.  92.  Holdsworth  v.  Mayor, 
£c.  of  Clifton  Dartmouth  Hard- 
nets.  308 

Compensation  to  removed  Officers. 

3.  Under  5  &  6  Will.  4,  c.67,  s.  66, 
a  party  claimed  compensation  as 
common  attorney  and  treasurer  of 
a  borough,  and  delivered  a  state- 
ment, containing  the  yearly  average 
of  his  salary  from  "  the  appoint- 
ment." The  council  took  no  no- 
tice of  his  claim  for  more  than  six 
months.  In  answer  to  a  rule  for 
a  mandamus  to  execute  the  usual 
compensation  bond,  it  was  con- 
tended that  the  statement  was  a 
nullity,  as  it  did  not  give  the  sa- 
lary "  in  every  year"  for  the  five 
years,  or  distinguish  the  receipts 
of  the  two  offices.  It  was  also 
stated  on  affidavit  that  there  was 
no  such  borough  office  as  trea- 
surer; that  there  were  two  com- 
mon attornies  in  the  borough,  but 
neither  of  them  appointed  by  the 
corporate  body;  that  they  were 
jointly  interested  in  the  profits  of 
the  office,  and  that  the  other  com- 
mon attorney  had  not  joined  in  the 
claim :  —  Held,  notwithstanding, 
that  the  case  was  within  the  pro- 
viso in  the  section,  viz.  that  a  claim 
for  compensation  shall    be    con- 


sidered as  admitted,  unless  the 
council  determine  upon  it  within 
six  months  after  the  delivery  of  the 
statement,  and  the  rule  was  made 
absolute.  Reg.  v.  Mayor.  $c.  of 
Stvansea.  16 

4.  A  person  removed,  under  5  &  6 
Will.  4,  c.  76,  from  the  office  of 
clerk  to  the  magistrates  of  a  bo- 
rough, who  has  been  recognized 
and  paid  by  the  corporation,  is 
entitled  to  compensation  under 
sect.  66,  although  there  is  no  such 
office  mentioned  in  the  borough 
charter.  Reg.  v.  Mayor,  SfC.  of 
Carmarthen.  35 

5.  Under  5  &  6  Will.  4,  c.  76,  s.  66, 
the  Lords  of  the  Treasury  have  no 
jurisdiction  to  decide  whether  an 
officer  of  a  borough  has  been  pro- 
perly removed  from  office  on  the 
ground  of  misconduct.  Reg.  v.  The 
Corporation  of  Warwick.  429 

£  lection  of  Mayor,  Aldermen,  fyc 

6.  The  election  of  mayor  on  the 
9th  November  in  each  year,  must 
be  the  first  business  done  by  the 
town  council;  and  an  election  of 
aldermen  on  that  day  previous  to 
the  election  of  mayor  is  void.  Reg. 
v.  Macgowan.  557 

7.  An  outgoing  alderman  may  be 
elected  mayor,  but  an  outgoing 
alderman  has  no  original  vote  in 
the  election  of  aldermen,  although 
where  the  votes  are  equal,  he  has 
a  casting  vote  under  1  Vict.  c.  78, 
s.  14.     Reg.  v.  Stanley.  561 

8.  Outgoing  aldermen  on  the  9th 
November  in  each  year  may  vote 
for  the  mayor  to  be  elected  on  that 
day.    Reg.  v.  Maddy.  563 

NEW  ASSIGNMENT. 
See  Pleading,  3 — Way,  1,  2. 

NON  JOINDER    OF   PLAIN- 
TIFFS. 

See  Detinue. 
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«  NOT  GUILTY"  (by  Statute.) 
See  Costs. 

NOTICE. 
I.  Of  Appeal  against  Convictions. 

1.  On  an  appeal  against  a  conviction 
by  two  justices  under  the  highway 
act  (5  &  6  Will.  4,  c.  50,  s.  105,) 
notice  of  appeal  must  be  given  to 
both  the  justices.  Rtg.  v.  Justices 
of  Bedfordshire.  21,  n. 

2.  On  an  appeal  against  a  conviction 
of  two  justices  under  the  alehouse 
act  (9  Geo.  4,  c.  61),  notice  must 
be  given  to  both  the  justices  who 
appear  to  have  made  the  convic- 
tion. Reg.  v.  Justices  of  Che- 
shire. 23,  n. 

II.  Notice  to  pay,  where  necessary,  it 
is  not  sufficient  to  give  Notice  of  the 
Amount  due. 

3.  Debt  against  one  of  the  obligors 
of  a  joint  and  several  bond.  "By 
the  condition,  which  recited  an 
agreement  by  the  plaintiffs,  a  bank- 
ing firm,  to  discount  bills,  and 
otherwise  advance  to  one  of  the 
obligors  any  sums  of  money  not 
exceeding  at  any  one  or  more  time 
or  times  200/.  upon  security,  the 
bond  was  to  be  void  if  the  obligors, 
or  any  or  either  of  them,  should 
pay  to  the  plaintiffs  and  any  other 
person  who  should  become  a  part- 
ner in  the  firm,  all  such  sums,  not 
exceeding  200/.,  as  the  plaintiffs 
or  any  future  partner  should  ad- 
vance the  obligor  on  bills,  &c. 
which  he  might  from  time  to  time 
draw  upon  plaintiffs  or  get  dis- 
counted by  them,  within  three 
months  after  notice  to  pay  such 
sums: — Held,  1.  That  the  bond 
was  a  continuing  security ;  2.  That 
an  averment  that  200/.  was  due, 
and  that  notice  thereof  had  been 
given  to  the  defendant,  was  no 
notice  to  him  to  pay,  and  so  the 
non-payment  by  him  no  breach  of 
the  condition  shown,  and  that  this 


objection  was  open  on  general  de- 
murrer.   Batson  v.  Spearman.    77 

4.  Notice  of  dishonour.    See  Bills 
op  Exchange,  3. 

5.  Notice  of  Certiorari.     See  Mu- 
nicipal Corporation,  1. 

6.  Notice  to  quit.    See  Landlord 
and  Tenant,  2. 

OFFICE. 

A  ffidavit  of  acceptance  of  office.  See 
Quo  Warranto,  5. 

OFFICIAL  PRINCIPAL. 
Citation  before,  out  of  commissary's 
jurisdiction. 
Law,  3. 


See  Ecclesiastical 


OVERSEERS. 

The  parish  of  T.  contained  one  ham- 
let  in  the  county  of  Warwick,  which 
had  always  maintained  its  own 
poor  separately,  with  separate  over- 
seers and  surveyors  of  highways, 
and  three  hamlets  in  the  county  of 
Worcester,  which  had  each  its  own 
overseer,  surveyor  of  highways  and 
constable,  but  they  maintained  their 
poor  jointly.  There  were  two 
churchwardens  for  the  whole  pa- 
rish, and  the  parish  church  was 
common  to  and  repaired  by  all  four 
hamlets.  After  die  passing  of  the 
4  &  5  IViU.  4,  c.  76,  the  hamlet  in 
Warwickshire  and  the  three  ham- 
lets jointly  in  Worcestershire  were, 
with  other  parishes,  annexed  to  a 
union,  and  a  certain  annual  quota 
was  assessed  on  the  three  latter 
hamlets  j  ointly .  One  of  these  ham- 
lets applied  to  the  Court  for  a  man- 
damus to  appoint  separate  over- 
seers under  13  &  14  Car.  2,  c.  12 :— 
Held,  that  the  Warwickshire  ham- 
let could  not  be  considered  a  re- 
puted parish  under  43  £/».,  and 
that  each  of  the  other  hamlets  was 
entitled  to  have  separate  overseers 
under  13  &  14  Car.  2,  although  the 
policy  of  that  statute,  as  to  the  re* 
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lief  of  the  poor  in  small  districts, 
was  at  variance  with  the  4  &  5  Will. 
4,  c.  76.  Reg.  v.  Justices  of  Wor- 
cestershire. 465 

PAINS  AND  FORFEITURES. 

Imprisonment  for  contempt  not  a  pain 
&c.  within  5  Eliz.  c.  £3,  s.  13. 

PARISH. 

Included  in  4  Geo.  4,  c.  95,  s.  68.   See 

Road,  1. 
Appointment  of  separate  overseers. 

See  Overseers. 

PARLIAMENT. 

I.  House  of  Commons,  Power  of,  to 
commit  for  Contempt. 

1 .  The  House  of  Commons  has  power 
to  commit  for  a  contempt  and 
breach  of  the  privileges  of  the 
House,  under  a  warrant,  stating 
generally  that  a  contempt  &c.  has 
been  committed,  without  setting 
out  the  particulars  of  the  con- 
tempt. Where,  therefore,  a  com- 
mittal under  such  a  warrant  is  re- 
turned to  a  habeas  corpus  the 
courts  of  law  cannot  discharge  the 
prisoner. 

Qucere,  whether  a  prisoner  so 
committed  can  be  discharged  by 
the  courts  of  law,  if  the  particulars 
of  the  alleged  contempt  are  set  out 
in  the  warrant  and  are  deemed  in- 
sufficient. 

Where  a  committal  by  the  House 
of  Commons  under  such  a  warrant 
is  returned  to  a  writ  of  habeas 
corpus,  the  56  Geo.  3,  c.  100,  s.  3, 
does  not  apply  so  as  to  enable  the 
courts  of  law  to  inquire  into  the 
existence  of  the  contempt  alleged. 

To  a  writ  of  habeas  corpus  the 
Serjeant  at  arms  of  the  House  of 
Commons  returned  a  committal 
under  the  following  warrant : — 
"  Whereas  the  House  of  Commons 
has  this  day  resolved  that  A.  hav- 
ing been  guilty  of  a  contempt  and 


breach  of  privilege  of  this  House 
be  committed  to  the  custody  of  the 
serjeant  at  arms  attending  this 
House ;  these  are  therefore  to  re- 
quire you  to  take  into  custody  the 
body  of  A.,  and  him  safely  keep 
during  the  pleasure  of  this  House, 
for  which  this  shall  be  your  suffi- 
cient warrant.  C.  L.  S.  Speaker." 
Held,  that  there  was  a  sufficient 
adjudication  that  A.  had  been 
guilty  of  a  contempt;  and  that  it 
sufficiently  appeared  that  the  con- 
tempt committed  had  been  against 
the  House  of  Commons,  and  that 
the  House  had  authorized  the 
Speaker  to  issue  the  warrant.  Reg. 
v.  Sir  William  Gos$ettt  (Stockdale 
v.  Hansard.)  349 

II.  Committal  by  House  of  Commons 
of  Sheriffs  to  prevent  his  faying  oner 
Money,  no  Answer  to  an  Attachment 
jor  not  paying  it. 

ft.  The  sheriff  returned  to  a  writ  of 
venditioni  exponas  that  he  had  the 
money  to  be  rendered  to  the  plain- 
tiff. A  rule  was  then  obtained 
calling  upon  the  sheriff  to  pay  over 
the  money.  In  answer  to  the  rule 
it  was  shewn  that  the  House  of 
Commons  had  committed  him  for 
contempt  in  levying  the  money, 
and  had  ordered  him  to  refund  it 
to  the  defendants,  and  that  he  had 
also  been  served  with  an  order  of 
the  Insolvent  Court,  requiring  him 
to  pay  over  the  money  to  the  pro- 
visional assignee  of  the  estate  of 
the  plaintiff,  who  was  an  insolvent. 
The  Court  made  the  rule  absolute ; 
and  the  sheriff  not  having  complied 
with  it,  a  second  rule  was  made 
absolute  against  him  for  an  attach- 
ment, although  he  was  still  in  cus- 
tody of  the  serjeant  at  arms  for 
the  contempt  of  the  House  of  Com- 
mons. 

Under  3  Vict.  c.  9,  which  passed 
after  the  above  decision, — Held, 
that  on  a  certificate  of  the  Speaker 
of  the  House  of  Commons,  certify- 
ing  that  an  action  had  been  brought 
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in  respect  of  a  publication  made 
by  the  order  of  the  House  of  Com- 
mons, it  is  imperative  on  the  Court 
to  stay  proceedings. 

Queer e,  whether  cause  can  be 
shewn  against  the  rule  to  stay  pro* 
ceedings.      Stockdale  v.  Hansard. 

330 

PARTIES. 

Nonjoinder  of  plaintiffs.    See  De- 
tinue. 

PARTNERS. 

See  Contract. 

Inability  of  Firm  on  Note  made  by  one 
Partner. 

1.  Where  a  member  of  a  firm  called 
the  "  Newcastle  and  Sunderland 
Wallsend  Coal  Company"  made  a 
note  in  the  name  of  the  "  Newcas- 
tle Coal  Company,"  and  payable 
at  a  bank  with  which  they  had  no 
account: — Held,  that  it  was  not  to 
be  presumed  that  the  note  was 
made  with  the  authority  of  the 
firm,  and  that  it  was  properly  left 
to  the  jury  to  say  whether  the  note 
was  so  made  or  not.  Faith  v.  Rich- 
mond. 187 

2.  Execution  against  the  partners  of 
a  public  company  on  judgment 
against  the  public  officer.  See 
Scire  Facias. 

3.  Covenant  by  one  partner  not  to 
sue,  no  release.     See  Release. 

PAYMENT  INTO  COURT. 

What  it  admits.  See  Use  and  Oc- 
cupation. 

PECULIAR. 

Appointment  of  commissary  not  make 
a  district  a  peculiar.  See  Eccle- 
siastical Law,  3. 

PLEADING. 

See  Accord  and  Satisfaction — 
Detinue  —  Action,  2  —  Costs — 
Custom,  1— Escape — Evidence,  4 


— Frauds,  Statute  of— Infancy 
— Judgment — Malicious  Prose- 
cution —  Notice,  3 — Release  — 
Sheriff,  3 — Way,  2. 

1.  Form  of  Declaration  by  Servant 
discharged  without  Notice. 

Where  the  declaration  stated  a  con- 
tract of  service  for  certain  wages 
per  annum,  subject  to  be  deter- 
mined at  a  month's  notice,  and  al- 
leged that  the  defendant  dismissed 
the  plaintiff  without  a  month's  no- 
tice, by  means  whereof  the  plain- 
tiff lost  all  the  wages,  profits,  &c. 
he  might  have  acquired  from  being 
continued  in  the  service: — Held, 
that  the  plaintiff  was  only  entitled 
to  recover,  as  damages,  wages  for 
one  month,  and  that  the  arrears  of 
salary  due  to  him  at  the  time  of 
dismissal,  could  only  be  recovered 
in  indebitatus  assumpsit  for  work 
and  labour.  Hartley  v. Harmon  567 

II.  Adverse  Possession. 

Trespass  for  breaking  the  plaintiff's 
close.  The  plea  stated  a  seisin  in 
fee  by  W.  and  his  demise,  in  1791, 
to  /.  Hedger  and  Griffith,  for  ninety 
years,  that  they  entered  and  were 
possessed,  and,  being  so  possessed, 
in  1812  Griffith  died,  whereupon 
/.  H.t  the  survivor,  became  solely 
possessed  for  the  remainder  of  the 
term,  and,  being  so  possessed,  in 
1812  bequeathed  to  W.  Hedger; 
that  /.  H.  died  in  1 820  so  pos- 
sessed, the  probate  of  his  will,  &c, 
whereby  IV.  Hedger  became  pos- 
sessed, that  plaintiff,  under  colour. 
&c,  entered,  and  that  the  defendant 
entered  as  servant  of  W.  Hedger. 
Replication :  that  the  defendant's 
entry  was  after  the  passing  of  3  & 
4  Will.  4,  c.  27,  and  that  the  right 
to  enter  did  not  first  accrue  to  W. 
Hedger,  or  the  defendant,  &c,  at 
any  time  within  twenty  years  be- 
fore the  entry.  Rejoinder :  that 
the  close  was  not,  at  the  time  of 
the  passing  of  the  act,  possessed  by 
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the  plaintiff,  or  any  other  person, 
adversely  to  }V.  H.  Surrejoinder : 
that  it  was,  at  that  time,  possessed 
adversely,  to  wit,  by  IV.  S. 

The  dates  were  ail  laid  under  a 
videlicet. 

The  issue  was  found  for  the 
plaintiff. 

Held,  as  the  dates  were  under  a 
videlicet,  and  not  in  their  nature 
material,  that  the  replication  was 
not  contradictory  on  the  ground 
that  it  admitted  W.  H.'s  right  of 
entry  to  have  accrued  since  1820, 
and  denied  it  to  have  accrued  with- 
in twenty  years ;  and  that  the  re- 
joinder admitted  W,  H'  s  right  of 
entry  did  not  accrue  within  twenty 
years,  and  put  the  case  on  the  ques- 
tion of  adverse  possession. 

That,  as  the  rejoinder  admitted 
the  right  of  entry  not  to  have  ac- 
crued within  twenty  years,  and  the 
question  of  adverse  possession  at 
the  passing  of  3  &  4  Will.  4,  c.  27, 
had  been  found  against  the  defend- 
ant, he  was  not  entitled  to  the  five 
additional  years  given  by  section 
15,  and  was  in  the  situation  of  a 
mere  wrongdoer ;  that  it  was,  there- 
fore, not  necessary  for  the  plaintiff 
to  plead  specially  title  in  himself, 
in  answer  to  the  title  in  the  plea, 
because  bis  mere  possession,  as 
stated  in  the  declaration  and  ad- 
mitted by  the  plea,  was  sufficient 
to  maintain  trespass  as  against  a 
wrongdoer. 

That  the  surrejoinder  was  not 
contradictory  to  the  declaration,  as 
the  plaintiff  might  have  been  in  pos- 
session at  the  time  of  the  trespass, 
though  W.  S,  was  in  possession  at 
the  passing  of  the  act.  Holmes  v. 
Newtands.  128 

III.  New  Assignment, 

Plea  to  a  declaration  in  debt  for  10/. 
as  wages ;  that,  when  plaintiff  en- 
tered the  service  of  defendant,  it 
was  agreed  between  them  that  in 
case  plaintiff  should  at  any  time  du- 


ring the  service  get  drunk,  he 
should  forfeit  all  wages  due  to  him. 
Averment :  that  plaintiff  performed 
the  service  in  the  declaration  men- 
tioned, and  that  afterwards  and  after 
the  said  sum  of  money  became  due, 
and  whilst  the  plaintiff  was  in  such 
service,  he  became  drunk  and  for- 
feited the  said  wages. 

Replication :  that  after  the  plain- 
tiff became  drunk  the  defendant 
discharged  the  plaintiff  from  all  for- 
feitures in  respect  thereof,  and  then 
agreed  to  pay  the  wages  which  had 
already  accrued  to  the  plaintiff,  and 
then  continued  to  employ  him.  New 
assignment:  that  only  a  part,  to  wit, 
3/.,  parcel  &c,    accrued  due   to 

Slaintiff  as  wages  before  he  became 
runk,  and  that  the  residue  of  the 
monies,  to  wit,  7/.,  accrued  to  the 
plaintiff  for  wages  as  aforesaid, 
after  he  became  drunk,  and  that 
plaintiff  not  only  brings  his  action 
and  has  declared  for  the  said  mo- 
nies, parcel  &c,  but  also  for  the 
said  monies  which  had  accrued  due 
since  &c 

On  special  demurrer  to  the  re- 
plication, on  the  ground  that  there 
was  no  consideration  for  the  waiver 
of  the  forfeiture,  and  that  the  re- 
plication was  double,  held  that  the 
replication  was  bad  on  the  first 
point,  but  that  the  new  assignment 
was  well  pleaded.  Monkman  v. 
Shepherdson.  182 

IV.  Confession  and  Avoidance. 

In  a  plea  of  son  assault  demesne,  the 
allegation  "  before  the  said  time 
when,  &c."  sufficiently  confesses 
the  assault  in  the  declaration.  Wise 
v.  Hodsoll.  510 

POOR. 

Appointment  of  separate  overseers. 
See  Overseers. 

Who  may  appeal  against  order  of  re- 
moval.    See  Appeal,  1. 

Appeal  against,  to  borough  sessions. 
See  Appeal,  2. 
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Superseding  order  of  removal  after 
appeal  entered.     See  Appeal,  3. 

Lunatic  pauper.  See  Lunatic — 
Appeal,  £• 

Poor  Law  Commistioners,  Authority  of 
to  direct  Appointment  of  Officers. 

1.  An  order  of  the  Poor  Law  Com- 
missioners, under  4  &  5  IV.  4,  c.  76, 
directing  the  guardians  of  a  union, 
under  Gilbert's  act,  for  which  there 
had  always  been  a  visitor  and  trea- 
surer, to  appoint  an  auditor  to  audit 
the  accounts,  &c.  and  a  clerk  to 
attend  meetings  of  guardians,  &c. 
and  also  prepare  such  statistical 
information  as  he  should  deem  im- 
portant to  the  public  service,  was 
held  to  be  vitiated  by  the  last-men- 
tioned direction ;  but  held,  that  the 
order  for  the  appointment  of  the 
new  officers  would  have  been  valid, 
in  other  respects,  because  the  powers 
of  the  visitor  and  treasurer  under 
Other? s  act  are  insufficient  for  car- 
rying into  effect  the  provisions  of 
4  H  5  W.  4f  c.  76.  Reg.  v.  Poor 
Law  Commissioners.  59 

1.  The  Poor  Law  Commissioners,  or 
the  returning  officer  appointed  by 
them,  cannot  themselves  appoint 
paid  officers  for  executing  the  pur- 
poses of  the  act,  although  for  a  tem- 
porary purpose  only.  Sembte,  that 
the  Commissioners  have  power  to 
rescind  and  alter  their  orders  for 
regulating  the  conduct  of  elections 
of  guardians  from  time  to  time  as 
they  think  fit.    Reg.  v.  Hunt.  476 

Rate,  Form  of. 

8.  The  6  &  7  *P.  4,  c.  96,  s.  2,  enacts 
that  every  poor-rate  shall  contain 
an  account  of  every  particular  set 
forth  at  the  head  of  the  respective 
columns  in  the  form  given  by  the 
schedule  to  that  act,  and  that  the 
churchwardens  and  overseers  shall, 
before  the  rate  is  allowed  by  the 
justices,  sign  the  declaration  given 
at  the  foot  of  the  said  form,  "  and 
otherwise  the  said  rate  shall  be  of 


no  force  or  validity: — Held,  that 
the  words  *•  of  no  force  &c."  ap- 
plied solely  to  default  in  signing  the 
said  declaration,  and  that  as  de- 
fault in  following  the  form  given  in 
the  columns  had  not  been  made  a 
ground  of  appeal  by  the  statute, 
the  sessions  had  no  power  to  quash 
a  rate  for  such  default.  On  the  ar- 
gument of  a  case  from  sessions  it  is 
too  late  to  object  that  the  order 
brought  up  vaiies  from  the  order 
required  by  the  certiorari. 

A  concurrent  rate  made  for  the 
tame  period  as  a  former  subsisting 
rate  is  illegal.  Reg.  v.  Inhabitants 
ofFordham.  95 

Rate,  Publication  of 

4.  In  replevin  the  defendants  made 
avowry  under  a  distress  warrant 
for  poor-rates.  The  warrant  was 
to  levy  a  gross  sum  made  op  of 
several  rates,  some  of  which  had 
not  been  published  on  the  Sunday 
after  allowance,  but  the  plaintiff 
had  not  appealed  against  them  :— 
Held,  1» never,  that,  as  the  rates, 
of  which  due  notice  had  not  been 
given,  were  invalid,  the  distress 
was  illegal.      SMoJd  v.  Roderick. 

106 
Rate,  Allowance  of 

5 .  Semble.  The ,  allowance  of  a  poor 
rate  by  justices  is  still  a  mere  mi- 
nisterial act,  notwithstanding  6  & 
7  Will.  4,  c.  96,  s.  1,  which  says 
that  no  rate  shall  be  allowed  which 
is  not  made  upon  the  net  annual 
value  of  the  property  rated. 

Held,  that  at  all  events,  they 
cannot  refuse  to  allow  a  rate  on 
the  sole  ground  that  it  is  not  in 
conformity  with  the  valuation  made 
by  order  of  the  Poor  Law  Com- 
missioners, under  sect.  &  Reg.  v. 
Earl  of  Yarborough.  49 1 

Rateability. 

6.  By  a  local  act  certain  buildings 
were  vested  in  the  justices  of  the 
county  of  Worcester,   upon  trust 
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to  permit  and  suffer  all  the  courts 
of  assize,  sessions,  and  others,  to 
be  holden  there,  and  also  to  per* 
mit  the  said  courts,  and  the  lodg- 
ing9 provided  for  the  judges  of 
assise  to  he  used  and  enjoyed  for 
the  purposes  for  which  the  same 
might  he  designed.  The  building 
was  supported  by  the  county  at 
large,  and  the  justices  were  autho- 
rised to  let  the  building  when  not 
used  for  county  purposes.  A 
quantity  of  plate  and  wine,  the 
former  paid  for  by  the  county,  the 
latter  by  subscription  amongst  the 
magistrates,  was  kept  in  that  part 
of  the  building  used  as  the  judges1 
lodging  during  the  assizes,  and  the 
plate  was  used  by  the  judges  and  by 
the  magistrates  at  sessions ;  the 
wine  was  used  by  the  latter  exclu- 
sively. There  were  also  sleeping 
rooms  at  this  building,  which  were 
used  by  the  magistrates  during  the 
sessions : — Held,  that,  as  the  build- 
ings were  vested  in  the  justices  at 
large  for  public  purfjpes  only,  a 
beneficial  occupation  of  them  by 
certain  of  the  number  did  not  make 
the  whole  body  rateable.  Reg.  v. 
Justices  of  Worcestershire*  8 

7.  The  appellant  against  a  poor 
rate,  being  lessee  for  ninety-nine 
years  of  all  the  toll  and  farm  of 
tin,  which  should  arise  in  certain 
places  then  under  bounds,  accord- 
ing to  the  custom  of  the  stannaries, 
granted  to  ST.,  for  twenty-one  years, 
full  liberty  to  enter  upon  a  part  of 
the  land,  of  which  the  appellant, 
was  lessee,  and  to  open  the  ground, 
and  to  drive  adits  and  sink  shafts, 
and  to  erect  buildings  to  dig  for 
tin,  and  at  7V«  pleasure  to  take 
away  the  same,  reserving  never- 
theless to  the  appellant  liberty 
from  time  to  time  to  enter  and  in- 
spect the  workings  of  the  mine, 
and  to  take  up  any  adits  for  the 
purpose  of  working  any  adjoining 
mine,  T.  yielding  to  the  appellant 
during  the  term  1*.  in  the  pound 


for  every  parcel  of  tin  ore.  T.9 
to  whom  the  mine  had  been  pre- 
viously under  bounds,  was  not 
rated  for  it,  but  continued  to  work 
the  mine,  and  after  the  demise  paid 
the  appellant  the  1#.  reserved : — 
Held,  that  the  appellant  was  not 
an  occupier,  and  therefore  not  rate- 
able in  respect  of  the  toll  of  tin. 

The  lessee  of  toll  tin  is  rate- 
able as  an  occupier.  Reg.  v. 
Crease.  434 

8.  By  a  local  act  (10  Ann.  c.  8)  a 
company  were  authorized  to  make 
the  river  Avon  navigable  from  B. 
to  H.,  and -to  make  any  new  cuts 
through  the  lands  adjoining  the 
river,  and  commissioners  and  a 
compensation  jury  were  authorized 
to  settle  and  assess  what  satisfac- 
tion the  landowners  should  have 
for  their  lands  made  use  of  by  the 
company,  and  to  adjust  what  share 
of  such  purchase-money  every  te- 
nant having  a  particular  estate 
should  have,  and  the  order,  sen- 
tence or  decree  so  made  was  di- 
rected to  be  made  a  record  of  quar- 
ter sessions.  By  a  subsequent  act, 
47  Geo.  3,  the  company  were  au- 
thorized to  make  a  horse  towing 
path,  and  further  powers  were 
given  for  the  purchase  of  lands. 
The  company  made  a  new  cut  un- 
der 10  Ann.,  and  a  horse  towing 
path  under  47  Geo.  3,  and  under 
the  former  statute  an  inquisition  of 
a  jury  assessed  as  a  recompence, 
for  the  value  of  the  land  taken  for 
the  act,  thirty  years'  purchase. 
The  company  also  made  a  horse 
towing  path.  No  conveyance  was 
ever  made  to  the  company  of  any 
land  for  the  cuts  or  towing  path, 
but  previous  to  making  the  latter, 
the  company  gave  a  satisfaction  to 
the  respective  landowners  of  a  ge- 
neral sum  or  annual  payment,  as  a 
recompence  for  I  he  land  taken. 
The  remainder  of  the  land  taken 
by  the  company  for  a  towing  path 
and  not  used  by  them,  was  depas- 


706 


INDEX. 


tured  or  otherwise  used  by  the  ad- 
joining landowners: — Held,  that 
the  company  had  such  an  exclu- 
sive occupation  both  of  the  cuts 
and  towing  path  as  made  them  rate- 
able. 

Where  a  company  is  authorized 
to  purchase  land  for  the  purposes 
of  an  act,  which  directs  that,  in 
case  of  difference  with  the  land- 
owners, a  compensation  jury  shall 
be  impanelled,  and  that  the  verdict 
shall  be  made  a  record  of  quarter 
sessions  ;  if  the  company  take  pos- 
session after  payment  of  the  sum 
assessed,  no  conveyance  is  neces- 
sary, the  record  of  quarter  ses- 
sions being  available  as  a  tide. 
Bruce  v.  Willis.  220 

Settlement  by  Apprenticeship. 

9.  Where  the  pauper  was  bound  ap- 
prentice to  his  father-in-law,  and 
resided  with  him  during  the  inden- 
tures, a  settlement  is  gained,  al- 
though the  pauper  never  served 
his  master  at  his  trade,  or  was  in- 
structed by  him.  Reg.  v.  Inha- 
bitants of  Burslem.  38 

10.  A  master  not  having  sufficient 
employment  for  a  parish  appren- 
tice, agreed  with  another  person 
in  the  same  trade  with  himself,  but 
in  a  different  parish,  that  the  ap- 
prentice should  work  for  him,  he 
paying  to  the  first  master  5s.  a 
week.  The  apprentice  worked  ac- 
cordingly, ana  Jived  with  the  se- 
cond master  for  about  three  years, 
and  until  the  expiration  of  his  in- 
denture, except  for  an  interval  of 
ten  days,  when  his  first  master, 
who  was  ill,  sent  for  him  back. 
Held,  that  this  was  a  putting  away 
of  the  apprentice  without  the  con- 
sent of  justices,  within  56  Geo.  3, 
c.  139,  s.  9,  and  that  no  settlement 
was  gained  in  the  parish  of  the  se- 
cond master.  Reg.  v.  Inhabitants 
of  Wainfleet,  All  Saints.  72 

By  Hiring  and  Service. 

1 1 .  The  hiring  for  a  year  under  3  & 


4  Will.  4,  c.  11,  to  confer  a  settle- 
ment by  service,  need  not  be  by 
one  entire  contract ;  if  by  any  num- 
ber of  contracts  the  master  obtains 
dominion  over  the  servant  for  a 
whole  year  to  come,  it  is  sufficient. 
Reg.  v.  Inhabitants  of  Ravenstome- 
dale.  469 

Practice^  on  the  Trials  of  Appeals. 

12.  Where  an  appeal  against  an  order 
of  removal  has  been  heard,  and  in 
consequence  of  the  justices  being 
equally  divided,  is  adjourned  to  a 
subsequent  sessions  for  another 
hearing,  the  appellants  cannot  serve 
another  statement  containing  new 
grounds  of  appeal.  Reg.  v.  In- 
habitants of  Arlecdon.  93 

13.  The  examination  of  a  pauper 
sent  to  the  appellant  parish  with 
an  order  for  his  removal,  stated 
that  he  was  bound  apprentice  by 
the  overseers  of  the  respondent 
parish  to  a  master  in  the  appellant 
parish,  and  that  he  there  duly 
served  *  his  apprenticeship.  The 
grounds  of  appeal  were  stated  to 
be,  that  the  pauper  was  born  in 
the  respondent  parish,  and  bad 
never  done  any  act  whereby  to 
gain  a  settlement  in  the  appellant 
parish,  inasmuch  as  the  requisites 
of  56  Geo.  3,  c.  139,  and  more  par- 
ticularly die  5  th  section  of  that  act, 
were  not  complied  with  when  the 
pauper  was  so  bound  apprentice : — 
Held,  upon  this  statement  of  the 
grounds  of  appeal,  that  the  appel- 
lants were  not  entitled  to  shew  at  the 
trial  that  their  overseers  had  no  such 
notice  of  the  binding  as  is  required 
by  section  2  of  that  act.  Reg.  v. 
Inhabitants  of  Whitley  Upper.      81 

14.  Where  the  statement  of  grounds 
of  appeal  set  up  a  settlement  by 
paying  rates  in  or  about  the  year 
1830,  in  respect  of  a  tenement  in 
T. :— Held,  that,  as  the  name  of 
the  landlord  was  omitted,  evidence 
of  the  settlement  was  inadmissible. 
Reg.  v.  Justices  of  Sussex.  42 
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15.  The  examination  on  which  an  or- 
der of  removal  was  made  stated 
that  the  pauper's  father  gained  a 
settlement  in  M.  by  renting  and  oc- 
cupying a  house  of  one  J.  F.  in  M. 
of  the  yearly  rent  of  10/. ;  the 
grounds  of  appeal  stated  that  the 
order,  examination,  and  notice  of 
cbargeability  were  bad  upon  the 
faces  thereof: — Held,  that  the  ap- 
pellants might  shew  under  their 
grounds  of  appeal  that  the  exa- 
mination was  defective,  in  not  stat- 
ing for  how  long  or  when  the  rent- 
ing was.  A  statement  that  a  set- 
tlement was  gained  by  renting  a 
tenement  in  the  respondent  parish 
in  the  years  1816,  1817,  1818, 
1 81 9,  some  or  one  of  them,  is  an 
insufficient  ground  of  appeal.  Reg. 
v.  Inhabitants  of  middleton  in 
Teesdale.  473 

16.  It  is  a  matter  of  discretion  for 
the  quarter  sessions  whether  a  va- 
riance between  the  evidence  given 
at  the  trial  of  an  appeal,  and  the 
grounds  of  removal  stated  in  the 
copy  of  the  examination  sent  to 
the  appellants,  is  fatal  or  not.  Reg. 
v.  Justices  of  the  West  Riding.  462 

POSSESSION, 

Separate  possession  of  joint-tenant, 
&c.     See  Real  Property. 

Adverse  possession.  See  Real  Pro- 
perty— Pleading,  2. 

POUNDAGE. 

See  Sheriff,  1. 

PRACTICE. 

See  Bill  of  Exceptions  —  Costs  — 
— Ejectment — Mandamus —  Re- 
solution of  Court,  678 — She- 
riff, 1,  2— Verdict. 

Where  a  judge  has  made  an  order 
that  certain  pleas  may  be  pleaded, 
his  order  must  be  rescinded  before 
a  rule  can  be  granted  to  strike  out 
such  pleas. 

vol.  III. 


The  Court  discharged,  as  irre- 
gular, a  rule  for  striking  out  pleas, 
as  it  had  not  been  drawn  up  on 
reading  the  declaration  or  making 
it  an  exhibit.  South-Eastern  Rail- 
way Company  v.  Sprot.  110 

PRESCRIPTION. 

See  Easement — Watercourse. 

A  plea  of  twenty  years'  enjoyment  of 
a  right  of  way  under  2  &  3  Will.  4, 
c.  71,  is  not  supported  unless  the 
enjoyment  is  shewn  to  have  conti- 
nued down  to  the  time  of  the  bring- 
ing the  action.     Parker  v.  Mitchell. 

655 

PRINCIPAL  AND  AGENT. 

See  Attorney. 

Mercantile  Usage. 

Assumpsit  for  not  delivering  tallow 
sold  by  the  defendant  to  the  plain- 
tiffs. Plea:  non  assumpsit.  De- 
fendant was  a  merchant  in  St. 
Petersburg!),  and  established  H.  in 
London,  to  conduct  his  business 
there  in  the  name  of  H.  H.  had 
for  some  years  acted  under  the 
general  authority  of  defendant  in 
making  sales  of  tallow  in  the  name 
of  H. ;  but  such  sales  were  under- 
stood to  be  made  on  behalf  of  the 
defendant,  whose  representative  H. 
was  known  to  be.  Shortly  before 
the  contract  in  question  defendant 
became  dissatisfied  with  H.,  and 
gave  notice  to  H.  that  his  services 
would  not  be  required  much  longer. 
While  the  connection  was  subsist- 
ing between  them,  the  contract  in 
question  was  entered  into  by  means 
of  B.  W.t  a  broker  acting  for  both 
vendor  and  vendee.  The  bought- 
note  was,  "  Bought  for  T.  &  C. 
(the  plaintiffs)  1000  casks,  &c. 
B.  W.%  broker."  The  sold-note— 
"  Sold  for  H.  to  my  principals 
1000  casks,  &c.  B.  W.%  broker." 
The  defendant  at  the  trial  endea- 

3  a 
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▼oured  to  shew  that  H.  had  made 
the  tale  on  his  own  account.  The 
jury  found  that  H.  did  so  intend  to 
make  the  sale,  but  that  the  broker 
thought  that  he  made  it  for  defend- 
ant, in  consequence  of  H.  having 
been  so  long  known  as  the  repre- 
sentative of  defendant. 

Held,  That  on  this  finding  the 
verdict    was   rightly   entered  for 

SlaintifTs,  on  the  ground  that,  until 
efendant  gave  notice  to  the  world 
that  he  revoked  H.'m  authority, 
defendant  was  bound  by  H.'s  con- 
tracts. 

That  there  was  evidence  of  the 
contract  by  defendant  under  the 
Statute  of  Frauds. 

That  it  was  not  competent  to 
defendant  to  give  evidence  that  by 
the  custom  of  the  tallow  trade, 
under  such  contracts,  a  party  may 
reject  the  undisclosed  principal,  and 
look  to  the  broker  for  the  comple- 
tion of  the  contract.  Trueman  v. 
Loder.  267 

See  also  Custom,  1. 

Liability  of  Principal  for  fort  tout  Acts 
of  Deputy. 

2.  The  marshal  of  the  Queen's  Bench 
prison  is  not  liable  for  a  tortious 
act  committed  by  the  deputy  mar- 
shal in  ill-treating  a  prisoner  in  the 
exercise  of  his  office,  unless  the  ap- 
pointment of  the  deputy  is  proved, 
or  the  facts  shew  that  the  marshal 
was  cognizant  of  the  act  done. 
Yorke  v.  Chapman.  496 

3.  Appointment  by  sheriff  of  deputy 
to  take  inquisition  to  assess  com- 
pensation.    See  Certiorari. 

PRISONERS. 

Contract  for  maintenance  of  borough 
prisoners.  See  Municipal  Cor- 
poration, 1. 

PRIVILEGE. 
See  Parliament. 


PROBABLE  CAUSE. 

Evidence  of,  under  not  guilty.  See 
Evidence,  4. 

PROHIBITION. 
See  Ecclesiastical  Law,  1 . 

PROMISSORY  NOTE. 
See  Bills  of  Exchange. 

PROPOSAL. 

Imperfect  contract.  See  Contract — 
Road,  2. 

QUO  WARRANTO. 

1.  As  to  the  affidavit  to  be  made  by 
the  relator.  SeeREG.Gi£NERALi8,l. 

2.  The  Court  refused  a  rule  for  a 
quo  warranto  information  against 
the  coroner  of  a  borough,  where  all 
the  objections  to  his  title  were  ob- 
jections to  the  validity  of  the 
charter  of  the  borough  itself.  Reg. 
e.  Taylor.  652 

Barred  by  Time. 

3.  Where  a  rule  nisi  for  a  quo  war- 
ranto information  was  granted  at 
the  end  of  Easter  term,  calling  on 
the  defendant  to  shew  cause  on  the 
first  day  of  the  ensuing  term,  and  it 
appeared  that  two  days  before  Tri- 
nity term  commenced  the  defendant 
had  completed  six  years  enjoy- 
ment of  the  franchise  :— Held,  that 
the  application  was  barred  by  32 
Geo.  3,  c.  48.  Reg.  v.  Harris.    266 

4.  If  the  relator  of  a  quo  warranto 
information  and  the  defendant  em- 
ploy the  same  attorney,  the  Court 
will  make  a  rule  absolute  to  change 
the  attorney  for  the  prosecution, 
although  there  be  no  collusion  be- 
tween the  parties,  and  the  attorney 
intended  to  proceed  bond  fide  to 
obtain  the  judgment  of  the  Court. 
Reg.  v.  Alderson,  2 


INDEX. 


70* 


Defective  Affidavit,  in  Support  of. 

5.  A  mere  statement  in  an  affidavit, 
for  a  quo  warranto  information 
against  a  town  councillor,  that  he 
has  accepted  the  office,  is  insuffi- 
cient. The  acts  constituting  ac- 
ceptance should  be  also  stated. 
Reg.  v.  Slatter.  263 

RAILWAY  COMPANY. 

See  Certioraei. 

RATE. 
See  Ecclesiastical  Law— Poor. 

REAL  PROPERTY. 

See  Devise — Pleading,  2. 

Sect.  12  of  3  &4  fTtll.  4,  c.  27,  has 
relation  back  as  far  as  relates  to 
the  period  of  the  act,  and  makes 
the  possession  of  one  coparcener, 
joint-tenant,  or  tenant  in  common, 
who  has  been  in  possession  of  the 
entirety,  separate  from  the  time  of 
his  coming  into  possession. 

Therefore  where  one  tenant  in 
common  has  been  out  of  possession 
for  .twenty  years  prior  to  the  pass- 
ing of  that  statute,  he  is  barred 
by  sects.  2  and  12,  from  bringing 
his  action,  but  may  maintain  it 
under  sect.  15,  within  five  years  of 
the  passing  of  the  act,  if  the  other 
tenant  in  common  has  not  been  in 
possession  adversely  to  him  at  the 
time  of  passing  the  act. 

Semble,  that  a  right  of  entry  is 
not  devisable  without  the  aid  of  7 
W.  4  and  1  Vict.  c.  26. 

When  the  interest  of  a  party 
dispossessed  is  not  reduced  to  a 
mere  right  of  entry.  Culiey  v. 
Doe  d.  TayUrson.  539 

RECORD. 

Verdict  of  compensation  jury  made 
a  record  of  quarter  sessions,  is  a 
title  to  a  public  company  without 
conveyance.    See  Poor,  8. 


REGISTRATION. 

Births,  Deaths  and  Marriages. 

The  6  &  7  Will.  4,  c.  86,  which  enacts 
that  the  father  or  mother  of  a  child, 
or,  in  case  of  their  illness  or  ab- . 
sence,  the  occupier  of  the  house  in 
which  the  child  shall  have  been 
born,  shall,  within  forty-two  days 
after  the  birth,  give  information  of 
the  particulars  thereof  to  the  re- 
gistrar upon  request,  is  imperative, 
and  the  party  disobeying  it  is  liable 
to  indictment. 

Admitted,  that  the  acting  in  the 
office  is  primA  facie  evidence  of 
the  appointment  as  registrar.  Reg. 
v.  Price.  421 

REGULJE  GENERALES. 
See  Rulb. 

1.  As  to  the  affidavit  by  relator  in 
quo  warranto  informations.  1 

2.  As  to  forms  of  writs  under  1  &  2 
Viet,  c.110.  381 

8.  As  to  admission  of  attornies.  678 
4.   A 8  to  costs  of  making  judge's 
order  a  rule  of  court.    See  Reso- 
lution of  the  Court.  678 

RELEASE. 

In  an  action  for  a  partnership  debt  a 
covenant  not  to  sue,  entered  into 
by  one  only  of  the  plaintiffs,  can- 
not be  set  up  as  a  release.  fValms- 
ley  v.  Cooper.  149 

RESOLUTION  OF  COURT. 

As  to  costs  of  making  judge's  order 
rule  of  court.  678 

RETROSPECTIVE  RATE. 
See  Ecclesiastical  Law,  1. 

REVERSIONER. 

What  is  a  permanent  injury,  which 
gives  a  right  of  action  to  the  rever- 
sioner.    Tucker  v.Newman.       14 

ROAD. 

1 .  The  4  Geo.  4,  c.  95,  s.  68,  which  re- 
8  a2 
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cites  that  doubts  have  arisen  whe- 
ther any  body  politic  or  corporate, 
or  any  particular  person  or  per- 
sons, liable  to  repair,  by  tenure  or 
otherwise,  any  old  turnpike  road, 
ought  to  repair  any  new  road  set 
out  in  lieu  of  the  old  road,  and  then 
enacts  that  every  body  politic  or 
corporate,  and  person  ana  persons 
liable  to  repair  aiy  old  turnpike 
road,  shall  be  liable  to  repair  any 
new  road  set  out  in  lieu  thereof, 
includes  parishes.  Reg.  v.  Inhabi- 
tants of  Barton.  190 
2.  In  order  to  proceed  for  calls,  under 
the  General  Turnpike  Act,  9  Geo. 
4,  c.  77,  against  parties  who  have 
agreed  to  subscribe  money  for  the 
making  or  repairing  a  highway,  the 
agreement  must  be  in  writing,  and 
must  be  substantially  the  same  as 
the  form  given  in  the  schedule  of 
3  Geo.  4,  c.  126. 

Therefore,  where  at  a  meeting 
of  the  inhabitants  of  a  district,  the 
following  instrument  was  handed 
about,  and  was  signed  by  persons 
then  present,  to  the  amount  of 
3250/. :— "  At  a  meeting  of  &c,  it 
appearing  from  the  estimates  that 
to  make  a  new  line  from  A.  to  L. 
an  expense  of  4600/.  will  be  in- 
volved, it  was  proposed  that  the  ne- 
cessary applications  be  made  with- 
out delay,  in  order  to  raise  funds 
to  meet  the  expenses,  and  the  gen- 
tlemen under-named  have  proposed 
to  subscribe  such  sums  for  the 
purpose  as  are  set  opposite  to  their 
respective  names,  and  which  it  is 
proposed  to  secure  by  mortgage  on 
the  tolls." 

Held,  that  this  instrument  was  a 
mere  proposal,  and  not  an  agree- 
ment under  the  $  Geo.  4,  c.  126, 
and  9  Geo.  4,  c.  67,  and  that  the 
defendant,  who  had  signed  the 
above  proposal,  was  not  liable  for 
.  calls  made  upon  it. 

Sect.  82  of  S  Geo.  4,  c.  126,  is 
only  repealed  by  9  Geo.  4,  c.  77, 
ss.  6  &  7,  as  to  so  much  as  relates 


to  the  payment  and  recovery  of 
the  sum  subscribed  for  the  making 
of  a  turnpike  road.  Meigk  v. 
Clinton.  211 

3.  Notice  of  appeal  against  convic- 
tion under  5  &  6  Will  4,  c.  50, 
s.  105.     See  Notice,  1. 

RULE. 
See  Rsoula  Generalrs. 

Rule  calling  upon  sheriff  to  pay 
poundage  back  where  amount  of 
execution  tendered.  See  Pound- 
age, 1. 

To  pay  over  money  received  under 
venditioni  exponas.  See  Parlia- 
ment, 2. 

Rescinding  judge's  order.  See  Prac- 
tice. 

Costs  of  making  judge's  order  rule 
of  Court.  See  Resolution  of 
Court.  678 

SCIRE  FACIAS. 

Where  judgment  has  been  recovered 
against  the  public  officer  of  a  bank- 
ing company,  and  it  is  thereupon 
sought  to  issue  execution  against 
any  members  of  the  company,  un- 
der 7  Geo.  4,  c.  46,  they  must  be 
made  parties  to  the  record  by  scire 
facias  ;  a  suggestion  on  the  judg- 
ment roll  that  they  are  members  is 
not  sufficient.  Bosanauet  v.  Rons- 
ford;  Paulet  v.  Nuttatl.  298 

SEWERS,  COMMISSIONERS  OF. 

An  amercement  on  a  township  gene- 
rally and  a  distress  on  one  of  the 
parties  liable,  by  commissioners  of 
sewers,  for  neglect  to  repair,  is 
good. 

Quctre,  whether  such  distress 
could  be  sold  independeetly  of 
9  &  4  WtU.  4,  c.  22.  Ramsay  v. 
Nornabell.  253 

SHARES. 

In  company,  "not  goods,  wares,"  &c. 
See  Goons,  Wares,  &c. 
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SHERIFF. 
See  Execution — Parliament. 

I.  Poundage. 

The  sheriff  has  no  right  to  poundage 
on  a  fi.  fa.  delivered  to  him,  where 
the  amount  of  the  execution  is 
tendered  to  him  before  levy ;  and 
a  sheriff  having  refused  to  take 
such  amount  without  poundage, 
and  the  defendant  having  paid 
poundage  under  protest,  the  Court 
determined  on  motion  that  the 
sheriff  must  pay  it  back  again. 
CoUsv.Coates.  511 

II.  Attachment. 

A  sheriff  obtained  a  rule  to  discharge 
an  attachment  against  him  for  not 
bringing  in  the  body,  on  an  affi- 
vit  stating  the  application  to  be 
made  "  on  his  behalf,  at  his  ex- 
pense and  for  his  protection,  and 
without  collusion  with  the  plaintiff 
or  defendant,  or  any  other  person 
or  persons  whatsoever."  The 
Court  held  the  affidavit  insufficient 
within  Reg.  Gen.  59  Geo.  3,  K.  B. 
Mich.,  refused  to  allow  it  to  be 
amended,  and  discharged  the  rule. 
The  rule  of  Court,  K.B.  Mich. 
59  Geo.  3,  is  not  superseded  by 
1  &  2  Vict.  c.  1 10.  Reg.  v.  Shertf 
of  Middlesex.  120 

III.  Fake  Return. 

The  declaration  against  the  sheriff  in 
an  action  for  a  false  return,  al- 
leged the  delivery  of  a  writ  of  fi. 
fa.  at  the  suit  of  plaintiff  against 
JD.,  indorsed  to  levy  &c,  by  virtue 
of  which  writ  the  sheriff  seized 
D.'s  goods  of  the  value  of  the  mo- 
nies so  indorsed  and  directed  to  be 
levied  as  aforesaid,  and  then  levied 
the  same  thereout: — Held,  that  this 
last  allegation  meant  that  the  sheriff 
had  sold  under  the  plaintiff's  writ, 
and  tbat  he  had  the  proceeds  in  his 
hands  for  the  purpose  of  handing 
over  to  the  plaintiff.  Held  also 
that,  if  at  the  time  of  executing  the 
plaintiff's  writ,  the  sheriff  had  in 
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his  office  a  prior  writ  of  fieri 
facias,  and  had  paid  the  proceeds 
of  the  execution  to  the  creditor  on 
the  prior  writ,  his  plea  should  have 
traversed  the  allegation  that  he  had 
levied  under  the  plaintiff's  writ, 
and  that  having  set  out  the  above 
facts  specially  with  a  verification, 
the  plea  was  bad  on  special  de- 
murrer, as  being  argumentative. 
Drewe  v.  Lainson.  245 

SIGNATURE. 

Of  jurors  to  coroner's  inquisition. 
See  Coroner,  1. 

SIGNIFICAVIT. 
See  Ecclesiastical  Law,  3* 

SLANDER. 
See  Defamation. 

STAMP. 

See  Bills  of  Exchange,  6. 

I.  Evidence  of  Contract. 

The  following  instrument,  as  being 
evidence  of  a  contract,  requires  a 
stamp.  "  I  hereby  acknowledge 
that  I  have  held  the  estate  called, 
&c,  as  tenant  to  F.  at  a  yearly 
rent  of  60/.  from  the  4th  July, 
1837,  the  rent  to  be  paid  quarter- 
ly, and  1  further  acknowledge  to 
owe  F.  bOl.  for  the  first  year's 
rent,  which  was  due  on  the  4th 
July  instant :  I  have,  on  the  sign- 
ing hereof,  paid  the  attorney  of  F. 
6d.  in  part  of  the  rent  so  due  to 
him  as  aforesaid."  (Signed)  A.  B. 
Doe  d.  Fran  kit  v.  Franku.       565 

II.  Conveyance,  with  an  incidental 
Agreement — additional  Stamp  not 
necessary. 

A  deed,  purporting  to  be  a  surrender 
of  a  lease,  and  made  in  considera- 
tion of  120/.  and  of  a  new  lease  to- 
be  granted  of  the  premises  at  an 
increased  rent,  was  stamped  with  & 
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W.  15a.  sump  :-Held,  that  it  did 
hot  also  require  an  agreement 
stamp,  as  the  agreement  for  the 
new  lease  was  part  of  the  convey- 
ance and  incident  thereto.  Doe  v. 
PhUlipi.  60S 

III.  Unstamped  Instrument,   admitted 
in  Evidence* 

The  declaration  stated,  as  the  con- 
sideration of  an  assumpsit,  the 
giving  up  of  a  certain  guarantee  ; 
plea*  that  the  plaintiff  did  not  give 
up  the  guarantee : — Held,  that  the 
guarantee  might  be  given  in  evi- 
dence though  unstamped.  Idaigh 
v.  Brooks*  45* 

SUGGESTION  ON  ROLL. 

Where  scire  facias  necessary.  See 
Scire  Facias. 

SURPLUSAGE. 

Not  vitiate  a  significant.  See  Eccle- 
siastical Law,  3. 

TENANTS  IN  COMMON. 

Separate  possession.    See  Real  Pro- 
perty. 

TIME. 

verment  of,  in  Coroner's  inquisition. 
A  See  Coroner,  1. 

TIN  TOLL, 
Rateability.     See  Poor,  7. 

TOWNSHIP. 

Amercement  by  Commissioners  of 
Sewers.     See  Sewers. 

TRAVERSE. 

Of  return  to  Mandamus,  wben  al- 
lowed after  concilium.  See  Man- 
damus, 2, 3. 


TREASURY,  LORDS  OF. 

Have  no  jurisdiction  to  decide  whe- 
ther borough  officer  properly  re- 
moved for  misconduct.  Reg.  v. 
Wanctck.  429 

TRESPASS. 

See    Landlord  and  Tenant,  I — 
Pleading*  4 — Way,  2. 

The  plaintiff,  who  was  vicar  of  G.  and 
also  farmer  of  the  rectorial  tithes, 
was  assessed  to  the  land  tax  in  one 
gross  sum  for  the  rectorial  and 
vicarial  tithes.  He  paid  the  as- 
sessment on  che  vicarial  tithes,  but 
refused  to  pay  on  the  rectorial 
tithes,  the  land  tax  on  them  hav- 
ing been  redeemed:  the  collector 
thereupon  distrained  under  a  ge- 
neral warrant  of  distress  given  by 
38  Geo.  3,  c.  5,  s.  17.  The  plain- 
tiff did  not  appeal  under  that  sta- 
tute, but  brought  his  action  of 
trespass  : — Held,  that  the  action 
lay,  and  that  the  plaintiff  waa  not 
bound  to  appeal. 

The  distress  being  made  for  an 
assessment  alleged  to  be  due  on 
a  past  half  year,  held,  that  the 
collector  could  not  justify  under  a 
distress  for  the  current  half  year, 
no  demand  having  been  made  for 
the  sum  due  for  the  latter  period. 
Ckarleton  v,  Alwaj.  618 

TRIAL,  WRIT  OF. 

Assumpsit  against  a  tenant  for  not 
consuming  hay  on  the  premises 
according  to  agreement,  was  held 
to  have  been  improperly  tried  be- 
fore a  sheriff  under  a  writ  of  trial, 
although  it  appeared  from  the  evi- 
dence that  a  definite  sum  was  pay- 
able by  the  custom  of  the  country 
for  each  yard  of  hay  carried  off, 
so  that  the  damages  became  matter 
of  mere  computation.  Lawrence  v. 
Wilcock*  336 

TROVER, 
Sec  Execution.  • 
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TRUST. 
See  Devise,  3. 

TURNPIKE  ROAD. 
See  Road. 

USES. 
See  Phescription— Watercourse. 

USE  AND  OCCUPATION. 
In  an  action  for  use  and  occupation, 
payment  of  money  into  court  by 
the  defendant  admits  the  contract, 
and  therefore  it  is  not  open  to  him 
to  contend  that  the  plaintiff  is  with- 
out title,  or  that  another  co-plain- 
tiff should  have  joined  in  the  action, 
although  these  facts  may  appear 
doubtful  on  the  plaintiff 'sown  evi- 
dence.    Dolby  v.  lies.  287 

VALUE  RECEIVED. 
These  words  not  necessary  to  found 
an  action  of  debt  on  a  bill  or  note. 
See  Bills  of  Exchange,  2. 

VENIRE  DE  NOVO. 

See  Verdict. 

VERDICT. 

As  to  special  verdict.    See  Custom,  2. 

Amendment  after  verdict.  See  Bill 
of  Exceptions. 

Where  the  evidence  at  a  trial  ap- 
plied generally  to  a  declaration 
containing  a  good  and  a  bad  count, 
and  the  jury  gave  damages  gene- 
rally also,  the  Court  set  aside  the 
judge's  order  to  amend  the  postea 
by  confining  the  verdict  to  the  good 
count,  and  also  awarded  a  venire 
de  novo  on  motion  to  arrest  the 
judgment.  Emjwm  v.  Griffin.    160 

VESTING  ORDER. 
Of  Insolvent  Court  not  equivalent  to 
sale  in  market  overt.    See  Exe- 
cution. 


VICAR  GENERAL. 

Citation  before,  out  of  commissary's 
jurisdiction.  See  Ecclesiastical 
Law,  3. 

VIDELICET. 
See  Pleading,  2. 

WAGES. 

Form  of  declaration  for.  See  Plead- 
ing, 1. 

WATERCOURSE. 
The  law  of  easements  in  respect  of 
watercourses     is,    generally,    the 
same,  whether  they  are  natural  or 
artificial. 

Where,  through  an  artificial  chan- 
nel, made  for  the  purpose  of  drain- 
ing mines,  the  drainage  water  has 
flowed  for  twenty  years  in  a  pure 
state,  in  consequence  of  the  work- 
ing of  the  mines  having  been  dis- 
continued, over  premises  of  a  per- 
son who  has  used  it  for  that  pe- 
riod, the  working  of  the  mines  can- 
not be  resumed  v unless  there  is  a 
custom  to  warrant  it),  so  as  to  foul 
the  water  and  disturb  his  enjoy- 
ment. 

Quart,  Whether,  in  the  absence 
of  custom,  the  practice  of  all  mi- 
neral districts  is  material  to  shew 
that  the  enjoyment  of  such  water 
was  not  of  right,  as  it  must  have 
been  known  that  the  mine-owner 
had  made  the  watercourse  for  his 
own  convenience,  and  had  ceased 
to  work  it  with  the  intention  of 
resuming  whenever  it  suited  his 
interest.  Magor  v.  Chadwkk.    S67 

WAY. 

Reservation  of  Way  in  Deed -Way 
lost  by  Change  of  User. 

1.  A  deed  reserved  to  the  defend- 
ant a  right  of  way  over  a  yard  "  to 
the  stable  and  loft  over  the  same, 
and  the  space  or  opening  under 
the  loft,  and  now  used  as  a  wood- 
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house,"  and  alto  the  use  of  the 
yard  "  in  common  with  the  plain- 
tiff and  his  tenants  for  the  time 
being,  it  being  the  intent  that  the 
whole  of  the  yard  should  lie  open 
and  undivided  as  the  same  then 
was,  without  any  other  building  to 
be  erected  thereon,  and  that  the 
yard  should  be  used  in  common  by 
the  occupiers  of  the  plaintiff's  and 
defendants'  messuages,  in  the  same 
manner  as  the  tenants  thereof  had 
been  accustomed  to  use  the  same/' 

The  defendants  converted  the 
loft  and  the  space  thereunder,  which 
had  been  used  as  a  woodhouse, 
into  a  cottage. 

Held,  that  the  deed  did  not 
justify  the  defendant  in  using  the 
yard  after  the  cottage  was  built, 
for  that  such  a  user  was  not  the 
accustomed  user  which  had  been 
reserved. 

That  the  reservation  of  the  way 
"  to  the  space  or  opening  under 
the  loft,  and  now  used  as  a  wood- 
house,"  was  to  be  taken  as  iden- 
tifying the  locality,  and  confining 
the  way  to  a  piece  of  open  ground 
generally,  and  not  specifically  to 
a  woodhouse ;  but  that  the  conver- 
sion of  the  open  space  to  a  cottage 
was  an  alteration  of  substance,  and 
that  the  defendant  had  no  right  of 
way  to  the  cottage.  Allan  v.  Gommc. 

581 

.  Trespass  quare  clausum  fregit  with 

abuttals.     Plea,  a  right  of  way. 


New  assignment,  trespass  extra 
viam;  plea,  that  before  &c,  the 
plaintift  had  wrongfully  stopped 
up  the  way  in  the  former  plea  men* 
tioned,  wherefore  the  defendant 
did  necessarily  go  a  little  out  of 
the  said  highway  quae  est  eadan. 
Replication,  de  injuria.  At  the 
trial  it  appeared  that  there  was  a 
public  footway  over  the  plaintiff's 
•lose4,  which  the  plaintiff  admitted, 
and  another  footway  which  the  de- 
fendant claimed  as  public,  but 
which  the  plaintiff  had  stopped  up, 
and  it  was  proposed  to  try  the 
question  as  to  the  existence  of  a 

§ublic  right  over  this  second  way. 
'he  learned  judge  being  of  opinion 
that  no  issue  was  raised  as  to  the 
second  way,  directed  a  verdict  for 
the  plaintiff:— Held,  that  the  di- 
rection was  right,  for  the  precise 
locality  being  material  to  the  de- 
fence, the  defendant  was  bound  to 
shew  it  in  his  pleadings.  Etliso* 
v.  Iks.  391 

WILL. 
See  Devise. 

WORK  AND  LABOR. 

Form  of  declaration  for.  See  Plead- 
ing, 1. 

WRIT  OF  TRIAL. 
See  Trial,  Writ  or. 
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